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EXHIBIT  I 


Civil  Actions  Disposed  of  or  Pending  in  the  Courts  of 
North  Carolina  and  in  other  Courts 

Pending  in  Superior  Courts  of  North  Carolina 

Atlantic  &  Charlotte  Air  Line  Ry.  Co.  v.  Maxwell,  Commis- 
sioner of  Revenue. 

Brown,  A.  C,  v.  W.  B.  Bruce. 

Caswell  Training  School  v.  Loving  Co. 

Chadwick,  I.  M.,  Admr.  v.  State  Dept.  of  Conservation  and 
Development. 

Harris,  M.  D.,  et  als.  v.  Maxwell,  Commissioner  of  Revenue. 

Lewis  and  King  v.  Johnson,  State  Treasurer. 

Morrison  v.  Williams,  et  als. 

Norden,  Eric,  v.  State  Board  of  Education. 

N.  C.  Midland  R.  R.  Co.  v.  Maxwell,  Commissioner  of  Revenue. 

N.  C.  Mortgage  Corporation  v.  Maxwell,  Commissioner  of 
Revenue. 

N.  C.  R.  R.  Co.  V.  Maxwell,  Commissioner  of  Revenue. 

Pure  Oil  Co,  v.  Maxwell,  Commissioner  of  Revenue. 

RE  :  V.  E.  Stanley,  Bankrupt. 

Southern  Dairies,  Inc.  v.  Maxwell,  Commissioner  of  Revenue. 

Standard  Oil  Co.  of  N.  J.  v.  Maxwell,  Commissioner  of  Revenue. 

State  ex  rel.  Johnson,  State  Treasurer  v.  Wach.  B.  &  T.  Co. 

State  ex  rel.  Bruce  Etheridge,  Director  v.  W.  M.  Bryan. 

Winborne,  Utilities  Commissioner  v.  Blackburn. 

Winborne,  Utilities  Commissioner  v.  Eggers. 

Disposed  of  in  Superior  Courts  of  North  Carolina 

American  Telephone  and  Telegraph  Co.  v.  Maxwell,  Commis- 
sioner of  Revenue. 

Belk  Brothers  v.  Maxwell,  Commissioner  of  Revenue  (2  cases). 

Best  &  Co.,  Inc.  v.  Maxwell,  Commissioner  of  Revenue. 

Big  Tom  Wilson  Mt.  Mitchell  Motor  Road,  etc.  v.  State  Dept. 
Conservation  and  Development. 

Board  of  Education  v.  State  Board  of  Education. 

Bond,  Lyn,  et  als.  v.  Town  of  Tarboro,  et  als. 

Boney,  N.  B.,  v.  Hood,  Commissioner  of  Banks,  et  als. 

Burgin,  W.  O.,  v.  Board  of  Elections. 
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Charlotte  Mercantile  Co.  v.  Maxwell,  Commissioner  of  Revenue. 

City  of  Charlotte  v.  Coddington  Co.,  Inc. 

Duck  Lake  Lumber  Co.  v.  Maxwell,  Commissioner  of  Revenue, 

et  als. 
Duke,  Gladys  B.,  v.  Dr.  Hubert  Royster,  et  als. 
Eddins,  M.  P.,  v.  State  School  Commission. 
Grandy,  Lillie,  v.  University  of  North  Carolina. 
Leonard,  J.  Paul,  etc.  v.  Maxwell,  Commissioner  of  Revenue. 
Matthews  v.  Matthews,  et  als. 
Maxwell,    Commissioner    of    Revenue    v.    Southern    Fidelity 

Mutual  Ins.  Co. 
New  York  Trust  Co.  v.  N.  C.  State  Art  Society,  et  als. 
Scott,  L.   v.,   Admr.  v.   Maxwell,   Commissioner  of  Revenue, 

et  als. 
Sherrill  v.  State  Board  of  Elections. 
Shirley,  Henry,  et  als.  v.  State  Highway  Commission. 
Snyder,  etc.  v.  Maxwell,  Commissioner  of  Revenue. 
Southeastern  Realty   Corporation  v.   Maxwell,   Commissioner 

of  Revenue. 
State  ex  rel.  Maxwell,  Commissioner  of  Revenue  v.  Latta. 
State   ex   rel.    Maxwell,    Commissioner   of  Revenue   v.    H.   J. 

Winfield. 
State  ex  rel.  State  Hospital  v.  First  National  Bank,  Guardian. 
State  ex  rel.  State  Hospital  v.  Neill  Somers,  Guardian. 
State  ex  rel.  State  Hospital  v.  Adcock. 
State   ex  rel.   Maxwell,   Commissioner  of  Revenue   v.   H.   M. 

Burden. 
Sutton  Motor  Co.  v.  Maxwell,  Commissioner  of  Revenue. 
Swaringen  v.  J.  M.  Cooper,  et  als. 
Western  Union  Telegraph  Co.  v.  Maxwell,  Commissioner  of 

Revenue. 
Winborne,  Utilities  Commissioner  v.  Mobley. 
Yadkin  County  v.  High  Point,  et  als. 

Pending  before  Industrial  Commission 

S.  E.  Casey  v.  Board  of  Education,  et  al. 
Dr.  Ralph  McDonald  v.  University  of  N,  C. 

Disposed  of  before  Industrial  Commission 
Hunt,  Walter,  v.  State  School  Commission. 
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Chadwick,  I.  M.,  Admr.  v.  Department  of  Conservation  and 

Development. 
Pearson  v.  State  College. 

Pending  in  North  Carolina  Supreme  Court 
State  ex  rel.  Utilities  Commission  v.  Carolina  Scenic  Coach  Co. 

Disposed  of  in  North  Carolina  Supreme  Court 

Belk  Brothers  Co.  v.  Maxwell,  Commissioner,  215  N.  C.  10. 
Best  &  Co.,  Inc.  v.  Maxwell,  Commissioner,  216  N.  C.  89. 
Best  &  Co.,  Inc.  v.  Maxwell,  Commissioner,  216  N.  C.  114. 
Board  of  Education  v.  State  Board  of  Education,  217  N.  C.  90. 
Burgin  v.  State  Board  of  Elections,  214  N.  C.  140,  324. 
Ficklen  Tobacco  Co.  v.  Maxwell,  Commissioner,  214  N.  C.  367. 
Leonard,  J.  Paul,  etc.  v.  Maxwell,  Commissioner,  217  N.  C.  134. 
Maxwell,  Commissioner  v.  Southern  Fidelity  Mutual  Ins.  Co., 

217  N.  C. 762. 
Snyder,  etc.  v.  Maxwell,  Commissioner,  217  N.  C.  617. 
State  ex  rel.  Maxwell,  Commissioner,  v.  Tull,  216  N.  C.  500. 
Yadkin  County  v.  High  Point,  et  al.,  217  N.  C.  462. 

Pending  in  U.  S.  Supreme  Court 

U.  S.  V.  Appalachian  Electric  Power  Co.  (Amicus  Curiae). 
Best  &  Co.  V.  Maxwell,  Commissioner  of  Revenue. 

Disposed  of  in  U.  S.  Supreme  Court 

Lawrence,  N.  L.,  v.  State  of  North  Carolina,  305  U.  S.  638. 
Leonard,  J.  Paul,  etc.  v.  Maxwell,  Commissioner,  308  U.  S.  516. 

Pending  in  U.  S.  District  Court 

U.  S.  of  America,  ex  rel.  Tennessee  Valley  Authority  v.  Geo. 

G.  Whitcomb,  et  als. 
U.  S.  of  America  v.  Southern  States  Power  Co.,  et  als. 

Disposed  of  in  U.  S.  District  Court 

American   Telephone   and  Telegraph   Co.  v.   Maxwell,   Com- 
missioner. 
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Bon  Arts  Studios  v.  Matthews,  et  als. 
U.  S.  in  J.  D.  Chalk,  Commissioner. 

Disposed  of  in  U.  S.  Circuit  Court  of  Appeals 
Chalk,  Commissioner,  et  al.  v.  U.  S. 


EXHIBIT  II 


List  of  Criminal  Cases  Argued  by  the  Attorney  General 

AND  HIS  Assistants  before  the  North  Carolina  Supreme 

Court:  Fall  Term,  1938;  Spring  Term,  1939;  Fall 

Term,  1939 ;  Spring  Term,  1940. 

FALL    TERM,  1938 

State  V,  Adams,  from  Gaston ;  assault  with  intent  to  commit 

rape;  defendant  appealed;  no  error;  214  N.  C.  501. 
State  V.  Alverson,  et  al.,  from  Robeson;  breaking,  entering  and 

larceny;  defendants  appealed;  new  trial;  214  N.  C.  685. 
State    V.    Bass,    et    al.,    from    Harnett;    perjury;    defendants 

appealed;  no  error;  214  N,  C.  831. 
State  V.  Bowser,  from  Halifax ;  murder  first  degree ;  defendant 

appealed;  no  error;  214  N.  C.  249. 
State    V.    Bryant,    from    Forsyth ;    manslaughter ;    defendant 

appealed;  no  error;  214  N.  C.  844. 
State  V.  Clegg,  from  Lee;  assault  with  deadly  weapon;  defend- 
ant appealed;  error  and  remanded;  214  N.  C.  675. 
State  V.  Crayton,  from  Guilford  ;  violating  municipal  ordinance ; 

defendant  appealed;  reversed;  214  N.  C.  579. 
State  V.   Crews,  from  Forsyth;   reckless   driving;   defendant 

appealed;  error  and  remanded;  214  N.  C.  705. 
State  V.  Davis,  from  Guilford;  violating  liquor  law;  defendant 

appealed;  no  error;  214  N.  C.  787. 
State  V,  Davis,  from  Guilford;  lottery;  defendant  appealed; 

affirmed;  214  N.  C.  843. 
State  V.  Dee,  et  al.,  from  Gaston;  murder  first  degree;  defend- 
ants appealed;  new  trial;  214  N.  C.  509. 
State   V.   DeJournette,   from   Guilford ;   murder   first   degree ; 

defendant  appealed;  no  error;  214  N.  C.  575. 
State  V.  Dixon,  from  Mecklenburg;  constitutionality  of  Real 

Estate  Act;  State  appealed;  affirmed;  215  N.  C.  161. 
State  V.  English,  from  Union;  larceny;  defendant  appealed; 

reversed;  214  N.  C.  564. 
State  V.  Epps,  et  al.,  from  Robeson;  larceny  and  receiving; 

defendants  appealed;  reversed;  214  N.  C.  577. 
State  V.  Hall,  et  al.,  from  Yancey;  rape;  defendants  appealed; 

no  error;  214  N.  C.  639. 
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State  V.  Hawkins,  from  Craven ;  murder  first  degree ;  defend- 
ant appealed;  no  error;  214  N.  C.  326. 

State  V.  Head,  from  Alexander;  involuntary  manslaughter; 
defendant  appealed;  no  error;  214  N.  C.  700. 

State  V.  Huggins,  from  Robeson;  manslaughter  and  assault 
with  deadly  weapon;  defendants  appealed;  no  error;  214 
N.  C.  568. 

State  V.  Ingle,  from  Buncombe;  application  of  statute  to  jour- 
neyman plumber;  State  appealed;  no  error;  214  N.  C.  276. 

State  V.  Johnson,  from  Wilkes;  reckless  driving,  etc.;  defend- 
ant appealed;  remanded;  214  N.  C.  314. 

State  V.  Julian,  from  Guilford ;  constitutionality  of  law  regu- 
lating examination  and  licensing  of  contractors;  defendant 
appealed;  judgment  arrested;  214  N.  C.  574. 

State  V.  Keller,  et  al.,  from  Caldwell;  robbery  with  firearms; 
defendants  appealed ;  new  trial ;  214  N.  C.  447. 

State  V.  Lockey,  from  Mecklenburg;  violating  liquor  law; 
defendant  appealed;  reversed;  214  N.  C.  525. 

State  V.  Lueders,  from  Guilford ;  violating  photographer's 
law;  defendant  appealed;  error  and  remanded;  214  N. 
C.  558. 

State  V.  McGee,  from  Surry;  violating  liquor  law;  defendant 
appealed;  afl&rmed ;  214  N.  C.  184. 

State  V.  McLamb,  from  Johnston;  bastardy;  defendant 
appealed;  reversed;  (per  curiam)  214  N.  C.  322. 

State  V.  Maxwell,  from  Alleghany;  murder  first  degree; 
defendant  appealed;  new  trial;  215  N.  C.  32. 

State  V.  Midgett,  from  Dare;  manslaughter;  defendant 
appealed;  no  error;  214  N.  C.  107. 

State  V.  Miller,  from  Wilkes;  fornication  and  adultery;  defend- 
ant appealed;  reversed;  214  N.  C.  317. 

State  V.  Moore,  from  Forsyth;  murder  second  degree;  defend- 
ant appealed ;  new  trial ;  214  N.  C.  658. 

State  V.  Moschoures,  from  Buncombe ;  violating  liquor  law ; 
defendant  appealed;  affirmed;  214  N.  C.  321. 

State  V.  Myers,  from  Guilford ;  murder  second  degree ;  defend- 
ant appealed;  new  trial;  214  N.  C.  652. 

State  V.  Nichols,  from  Forsyth ;  constitutionality  of  Dry  Clean- 
ing Act;  defendant  appealed;  judgment  vacated,  appeal 
dismissed;  215  N.  C.  80. 

State  V.  Parnell,  from  Cabarrus;  murder  first  degree;  defend- 
ant appealed;  affirmed;  214  N.  C.  467. 
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State  V.  Robinson,  from  Iredell;  rape;  defendant  appealed; 
appeal  dismissed;  214  N.  C.  365. 

State  V.  Spruill,  from  Tyrrell;  manslaughter;  defendant 
appealed;  reversed;  214  N.  C.  123. 

State  V.  Stiers,  from  Rockingham ;  cruelty  to  animals ;  defend- 
ant appealed;  reversed;  214  N.  C.  126. 

State  V.  Terrell,  from  Warren;  murder  second  degree;  defend- 
ant appealed;  affirmed;  214  N.  C.  831. 

State  V.  Thomas,  from  Mecklenburg;  constitutionality  of  Real 
Estate  Act;  State  appealed;  affirmed;  215  N.  C.  161. 

State  V.  Thorne,  from  Wilson;  violating  Sunday  ordinance; 
defendant  appealed;  affirmed;  214  N.  C.  825. 

State  v.  Williams,  from  Cumberland;  rape;  defendant 
appealed;  new  trial;  214  N.  C.  682. 

Docketed  and  Dismissed  on  Motion 
State  V.  Stovall,  from  Granville. 


SPRING  TERM,  1939 

State   V.    Aiken,   from   McDowell;    manslaughter;    defendant 

appealed;  no  error;  215  N.  C.  317. 
State  V.  Alston,  from  Durham ;  murder  first  degree ;  defendant 

appealed;  no  error;  215  N.  C.  713. 
State  V.  Bracy,  from  Vance ;  murder  first  degree ;  defendant 

appealed;  no  error;  215  N.  C.  248. 
State    V.    Bright,    from    Beaufort;    manslaughter;    defendant 

appealed;  no  error;  215  N.  C.  598. 
State  V.  Buchanan,  from  Forsyth ;  murder  first  degree ;  defend- 
ant appealed;  new  trial;  216  N.  C.  34. 
State  V.  Burney,  from  Jones ;  murder  first  degree ;  defendant 

appealed;  no  error;  215  N.  C.  598. 
State  V.  Cade,  from  Lenoir;  murder  second  degree;  defendant 

appealed;  no  error;  215  N.  C.  393. 
State  V.  Caper,  from  Robeson;  murder  first  degree;  defendant 

appealed;  no  error;  215  N.  C.  670. 
State  V.  Carpenter,  et  al.,  from  Anson;  violating  liquor  law; 

defendant  appealed;  no  error;  215  N.  C.  635. 
State    V.    Coleman,    from  Forsyth ;    robbery    with    firearms ; 

defendant  appealed;  no  error;  215  N.  C.  716. 
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State  V.  Cox,  from  Rowan;  possessing  slot  machine,  etc.; 
defendant  appealed;  appeal  dismissed;  215  N.  C.  458. 

State  V.  Cureton,  from  Forsyth ;  murder  first  degree ;  defendant 
appealed;  no  error;  215  N.  C.  778. 

State  V.  Dickens,  from  Bertie;  cruelty  to  animals;  defendant 
appealed;  no  error;  215  N.  C.  303. 

State  V.  Dixon,  from  Cabarrus;  murder  first  degree;  defendant 
appealed;  no  error;  215  N.  C.  438. 

State  V.  Godwin,  from  Guilford ;  murder  first  degree ;  defendant 
appealed;  no  error;  216  N.  C.  49. 

State  V.  Hammonds,  from  Robeson;  murder  first  degree; 
defendant  appealed;  no  error;  216  N.  C.  67. 

State  V.  Henderson,  from  New  Hanover;  murder  first  degree; 
defendant  appealed;  no  error;  216  N.  C.  99. 

State  V.  High  (Tanner) ,  from  Nash  ;  assault  with  intent  to  kill ; 
defendant  appealed;  affirmed;  215  N.  C.  244. 

State  V.  Hobbs,  from  Anson;  assault  with  deadly  weapon; 
defendant  appealed;  no  error;  216  N.  C.  14. 

State  V.  Jones,  from  Hoke;  arson;  defendant  appealed; 
reversed;  215  N.  C.  660. 

State  V.  Morris,  from  Wake ;  burglary  first  degree ;  defendant 
appealed;  no  error;  215  N.  C.  552. 

State  V.  Norggins,  from  Warren ;  larceny  and  receiving ;  defend- 
ant appealed;  reversed;  215  N.  C.  220. 

State  V.  Page,  from  Beaufort;  rape;  defendant  appealed;  new 
trial;  215  N.  C.  333. 

State  V.  Ferryman,  from  Forsyth ;  violating  liquor  law ;  defend- 
ant appealed;  error  and  remanded;  216  N.  C.  30. 

State  V.  Powell,  from  Cabarrus;  violating  liquor  law;  defend- 
ant appealed;  no  error;  215  N.  C.  792. 

State  V.  Roberson,  from  Forsyth  ;  violating  lottery  law;  defend- 
ant appealed ;  new  trial ;  215  N.  C.  784. 

State  V.  Watson,  from  Carteret;  manslaughter;  defendant 
appealed;  new  trial;  215  N.  C.  387. 

Docketed  and  Dismissed  on  Motion 

State  V.  Toy  Day,  from  Mecklenburg. 
State  V.  Emmett  Maxwell,  from  Iredell. 
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FALL  TERM,  1939 

State  V.  Allen,  et  al.,  from  Stanly;  violating  Capital  Issues  law; 
defendants  appealed;  reversed;  216  N.  C.  621. 

State  V.  Andrews,  from  Randolph;  conspiracy  to  break  and 
enter;  defendant  appealed;  no  error;  216  N.  C.  574. 

State  V.  Black,  from  Randolph;  non-support;  defendant 
appealed;  affirmed;  216  N.  C.  448. 

State  V.  Buchanan,  from  Forsyth ;  murder  first  degree ;  defend- 
ant appealed;  new  trial;  216  N.  C.  709. 

State  V.  Cox,  from  Rowan;  possessing  gambling  devices; 
defendant  appealed;  reversed;  216  N.  C.  424. 

State  V.  Elder,  from  Mecklenburg;  violating  liquor  law; 
defendant  appealed;  no  error;  217  N.  C.  111. 

State  V.  Fain,  from  Madison;  burglary  first  degree — rape; 
defendant  appealed;  no  error;  216  N.  C.  157. 

State  V.  Freeman,  et  al.,  from  Pasquotank;  employing  peddlers 
without  obtaining  State,  County  and  City  licenses;  defend- 
ants appealed;  judgment  arrested;  216  N.  C.  161. 

State  V.  Gibson,  from  New  Hanover ;  rape  ;  defendant  appealed ; 
new  trial;  216  N.  C.  535. 

State  V.  Hardie,  from  Wilkes;  violating  Barbers  Act;  defendant 
appealed;  reversed;  216  N.  C.  346. 

State  V.  Hargrove,  from  Columbus ;  murder  second  degree ; 
defendant  appealed;  no  error;  216  N.  C.  570. 

State  V.  Harris,  from  Vance;  violating  Dry  Cleaning  Act; 
defendant  appealed;  reversed;  216  N.  C.  746. 

State  V.  Holland,  from  Duplin ;  murder  first  degree ;  defendant 
appealed;  no  error;  216  N.  C.  610. 

State  V.  Jordan,  from  Randolph;  manslaughter;  defendant 
appealed;  no  error;  216  N.  C.  356. 

State  V.  Kelly,  et  al.,  from  Alamance ;  murder  first  degree ; 
defendants  appealed;  no  error;  216  N.  C.  627. 

State  V.  Lefevers,  et  al.,  from  Burke;  assault  with  deadly 
weapon;  defendants  appealed;  no  error;  216  N.  C.  494. 

State  V.  McCollum,  from  Forsyth ;  appeal  from  construction  of 
judgment  of  lower  court  on  a  charge  of  manslaughter; 
State  appealed;  appeal  dismissed;  216  N.  C.  737. 

State  V.  Mclver,  from  Forsyth;  violating  Cosmetologists  Act; 
State  appealed;  affirmed;  216  N.  C.  734. 

State  V.  McLawhorn,  from  Wake  ;  violating  liquor  law ;  defend- 
ant appealed;  no  error;  216  N.  C.  803. 
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'State   V.    Maxwell,    from    Alleghany;    murder   first    degree; 

defendant  appealed;  no  error;  216  N.  C.  739. 
State  V.  Murray,  et  al.,  from  Durham ;  murder  first  degree ; 

defendants  appealed;  no  error;  216  N.  C.  681. 
State  V.  Richardson,  from  Nash ;  burglary  first  degree ;  defend- 
ant appealed;  no  error;  216  N.  C.  304. 
State  V.  Rodgers,  et  al.,  from  Robeson;  criminal  conspiracy, 

burglary  second  degree,  robbery  with  firearms;  defendants 

appealed;  no  error;  216  N.  C.  572. 
State  V.  Rogers,  from  Durham ;  murder  first  degree ;  defendant 

appealed;  no  error;  216  N.  C.  731. 
State  V.  Shermer,   et  al.,  from  Forsyth;   lottery;   defendants 

appealed;  affirmed  as  to  Shermer,  reversed  as  to  Wray; 

216  N.  C.  719. 
State  V.  Spaulding,  from  Columbus;  operating  motor  vehicle 

under  influence  of  liquor;  defendant  appealed;  no  error; 

216  N.  C.  538. 
State  V.  Thompson,  from  Vance;  accessory  before  the  fact; 

defendant  appealed;  no  error;  (per  curiam)  216  N.  C.  800. 
State  V.  Williams,  et  al.,  from  Sampson;  murder  first  degree; 

defendants  appealed;  no  error;  216  N.  C.  446. 
State    V.    Wilson,    from    Forsyth;    embezzlement;    defendant 

appealed;  new  trial ;  216  N.  C.  130. 
State  V.  Wilson,  from  Stokes ;  appeal  from  an  order  for  capias 

to  issue;  defendant  appealed;  aflfirmed ;  217  N.  C.  123. 

Docketed  and  Dismissed  on  Motion 

State  V.  Duckett,  et  al.,  from  Cherokee. 
State  V.  Mayes,  from  Mecklenburg. 
State  V.  Mitchell,  from  Mecklenburg. 
State  V.  Stiers,  from  Rockingham. 
State  V.  Williams,  from  Cumberland. 
State  V.  Young,  et  al.,  from  Hoke. 


SPRING  TERM,  1940 

State  V.  Cox,  from  Beaufort;  violating  liquor  law;  defendant 

appealed;  no  error;  217  N.  C.  177. 
State  V.  Dowiess,  from  Robeson;  worthless  check;  defendant 

appealed;  reversed;  217  N.  C.  589. 
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State  V.  Hodges,  from  Cumberland;  non-support;  defendant 

appealed;  reversed;  217  N.  C.  625. 
State  V.  Killian,  from  Catawba;  bastardy;  State  appealed;  no 

error;  217  N.  C.  339. 
State  V.   Kiziah,   et  al.,  from   Caldwell ;   assault  on  female ; 

defendants  appealed;  no  error;  217  N.  C.  399. 
State    V.    McManus,    from    Cabarrus;    murder    first    degree; 

defendant  appealed;  new  trial;  217  N,  C.  445. 
State  V.   Mitchell,  from  Buncombe;  violating  Plumbing  Act; 

defendant  appealed;  reversed;  217  N.  C.  244. 
State   V.    Redman,   from    Cabarrus;    murder   second    degree; 

defendant  appealed;  new  trial;  217  N.  C.  483. 
State  V.  Rodgers,  et  al.,  from  Robeson ;  conspiracy,  burglary 

second      degree,      robbery     with      firearms;      defendants 

appealed;  appeal  dismissed;   (per  curiam)  217  N.  C.  622. 
State  V.  Shellnutt,  from  Polk;  forgery;  defendant  appealed; 

reversed;  217  N.  C.  274. 
State  V.  Smith,  from  Stanly;  seduction;  defendant  appealed; 

no  error;  217  N.  C.  591. 
State   V.    Thompson,    from   Forsyth ;    murder   second    degree ; 

defendant  appealed;  new  trial;  217  N.  C.  698, 
State  V.  Wray   (Martin),  et  al.,  from  Rockingham;  resisting 

officer,  etc.;  defendants  appealed;  no  error;  217  N.  C.  167. 

Docketed  and  Dismissed  on  Motion 

State  V.  Flynn,  from  McDowell. 
State  V.  Gibson,  from  New  Hanover. 
State  V.  Hopkins,  from  Rutherford. 
State  V.  Page,  from  Johnston. 


SUMMARY 


Affirmed  on  Defendant's  appeal 62 

Affirmed  on  State's  appeal  4 

New  trial  or  reversed  on  Defendant's  appeal  34 

Error  and  remanded  5 

Judgment   arrested 2 

Appeal  dismissed  17 

Appeal  dismissed  on  State's  appeal  1 

TOTAL  125 
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Fees  Transmitted  by  Attorney  General  to  State  Treasurer  since 
February  Term,  1938,  through  February  Term,  1940 


State  V.  Wells,  et  al.  $  10.00 

State  V.  Hart    10.00 

State  V.  Harris  10.00 

State  V.  Trollinger    10.00 

State  V.  McGee    10.00 

State  V.  Thorne    10.00 

State  V.  Terrell  10.00 

State  V.  Midgett    10.00 

State  V.  Bass  10.00 

State  V.  Moschoures  10.00 

State  V.  Hawkins  10.00 

State  V.  Davis  10.00 

State  V.  Huggins   10.00 

State  V.  High  and  Tanner  10.00 

State  V.  Davis    10.00 

State  V.  Bright    10.00 

State  V.  Dickens  10.00 

State  V.  Cox    10.00 

State  V.  Godwin  10.00 

State  V.  Powell  10.00 

State  V.  Stiers    10.00 

State  V.  Wilson    10.00 

State  V.  Hobbs   10.00 

State  V.  Thompson    10.00 

State  V.  Jordan 10.00 

State  V.  Lefevers  10.00 

Turcke  Case  (U.  S.  Dist.  Court)  14.00 

State  V.  Rodgers,  et  al 10.00 

State  V.  McLawhorn  10.00 

State  V.  Spaulding    10.00 

State  V.  Shermer   10.00 

State  V.  Andrews  '. 10.00 

State  V.  Cox    10.00 

State  V.  Wray,  et  al.  10.00 

State  V.  Elder    ^ 10.00 

$354.00 


SUMMARY  OF  ACTIVITIES 


Creation  of  the  Department  op  Justice 

By  Chapter  447,  Public  Laws  of  1937,  an  amendment  to  the  Constitution 
was  submitted  by  the  General  Assembly  of  North  Carolina,  as  follows: 

"Section  1.  That  article  three  of  the  Constitution  of  North 
Carolina  be  amended  by  adding  a  new  section  as  follows: 

"  'Section  18.  The  General  Assembly  is  authorized  and  em- 
powered to  create  a  Department  of  Justice  under  the  supervision 
and  direction  of  the  Attorney  General,  and  to  enact  suitable  laws 
defining  the  authority  of  the  Attorney  General  and  other  officers 
and  agencies  concerning  the  prosecution  of  crime  and  the  ad- 
ministration of  the  criminal  laws  of  the  State.'  " 

This  amendment,  by  vote  of  the  people,  was  approved  in  the  general 
election  of  1938,  and  upon  certificate  of  the  Governor  was  enrolled  by  the 
Secretary  of  State  as  an  amendment  to  the  Constitution. 

The  General  Assembly  of  1939,  by  Chapter  315,  Public  Laws  of  1939, 
under  the  authority  of  the  constitutional  amendment,  created  a  State 
Department  of  Justice,  under  the  supervision  and  direction  of  the  Attorney 
General. 

By  this  Act,  the  Attorney  General  was  authorized  to  set  up  a  division 
of  criminal  and  civil  statistics  on  July  1,  1939,  and  the  collection  of  criminal 
statistics  which  had  been  transferred  to  the  Bureau  of  Identification  and 
Investigation  by  Chapter  349,  Public  Laws  of  1937,  was  transferred  to 
the  Department  of  Justice. 

Criminal  statistics  embracing  the  work  of  the  Superior  Courts  had  been 
collected  by  the  Attorney  General's  office  under  authority  of  law  since 
1889.  By  Chapter  277,  Public  Laws  of  1919,  criminal  statistics  were  required 
to  be  collected  by  the  Attorney  General  from  the  various  recorder's  courts 
of  the  State,  and  have  been  included  in  the  several  Biennial  Eeports. 

In  the  last  part  of  this  report  will  be  found  tabulations  of  criminal 
statistics  collected  for  the  first  year  of  the  biennium  by  the  Bui'eau  of 
Identification  and  Investigation,  and  for  the  second  year  of  the  biennium 
by  the  statistical  division  of  this  department. 

Under  the  provisions  of  the  Department  of  Justice  Act  the  cost 
of  the  statistical  work  is  paid  by  an  allocation  from  the  funds  provided 
for  the  Bureau  of  Investigation  from  the  §1.00  cost  assessed  in  criminal 
cases,  and  no  other  appropriation  is  provided  by  the  General  Assembly 
for  this  purpose. 

An  effort  was  made  to  begin  the  collection  of  civil  statistics  from  the 
Superior  Courts  of  the  State.  The  President  of  the  State  Association  of 
Clerks  of  the  Superior  Court,  Honorable  E.  O.  Falkner,  was  requested  to 
appoint  a  committee  to  confer  with  the  Department  with  reference  to  the 
collection  of  civil  statistics,  preparation  of  forms  therefor,  etc.,  in  an 
effort  to  make  this  work  as  small  a  burden  as  possible  on  the  Clerks. 
A  meeting  of  this  committee  resulted  in  an  agreement  upon  the  form 
for  reporting  civil  statistics.  Due  to  the  fact  that  the  work  was  necessarily 
delayed    and   the    lack    of    familiarity    with    it    by    the    various    Clerks    of 
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the  Superior  Court,  reports  of  civil  statistics  have  been  very  incomplete 
and  insufficient  to  enable  us  to  make  tabulations  to  be  included  in  this 
report.  For  the  next  biennium  it  is  hoped  that  the  civil  statistics  can  be 
fully  developed  to  present  a  comprehensive  study  to  the  next  General 
Assembly. 

The  Act  creating  the  Department  of  Justice  also  provided  for  setting  up 
a  division  designated  as  the  Division  of  Legislative  Drafting  and  Codifi- 
cation of  Statutes. 

One  of  the  important  functions  assigned  to  this  division  is  set  out  in 
Section  5(a)   of  the  Act,  as  follows: 

"(a)  To  prepare  bills  to  be  presented  to  the  General  Assembly 
at  the  request  of  the  Governor,  and  the  Officials  of  the  State  and 
Departments  thereof,  and  members  of  the  General  Assembly,  and 
to  advise  with  said  officials  in  connection  therewith,  and 
to  advise  with  and  assist  counties,  cities,  and  towns  in  the  draft- 
ing of  legislation  to  be  submitted  to  the  General  Assembly." 

It  has  heretofore  been  the  custom  of  this  office  to  assist  the  members 
of  the  General  Assembly,  upon  request,  in  the  preparation  of  bills,  which 
duty  is  now  made  official  by  this  Act.  During  the  session  of  the  General 
Assembly,  the  facilities  of  this  office  will  be  made  fully  available  to 
members  of  the  General  Assembly  for  this  purpose. 

The  second  important  assignment  to  this  division  was  the  supervision 
of  the  codification  and  annotation  of  the  existing  statute  law  of  North 
Carolina.  This  division  was  set  up  on  July  1,  1939,  in  charge  of  Mr. 
W.  J.  Adams,  Jr.,  who  was  well  qualified  by  scholarship,  ability  and  legal 
experience  to  be  placed  in  charge  of  this  important  work.  A  report 
is  appended  hereto  from  Mr.  Adams,  showing  the  progress  of  the  work 
on  the  recodification,  with  recommendations  to  the  General  Assembly. 

By  the  Department  of  Justice  Act,  the  State  Bureau  of  Identification  and 
Investigation  created  by  Chapter  349,  Public  Laws  of  1937,  was  trans- 
ferred to  the  Department  of  Justice  as  of  the  first  day  of  July,  1939, 
together  with  appropriation  of  the  funds  made  available  for  expenditure 
by  the  Bureau  of  Identification  and  Investigation  set  up  under  the  pro- 
visions of  Chapter  349,  Public  Laws  of  1937,  and  under  the  provisions  of 
Chapter  6,  Public  Laws  of  1939.  The  transfer  was  effected  and  Mr. 
Frederick  C.  Handy,  who  was  reappointed  by  the  Attorney  General  as 
Director  of  the  Bureau  of  Investigation,  has  appended  hereto  report  of 
the  Director  disclosing  the  activities  and  Avork  of  this  Bureau. 

Offices  of  the  Department  of  Justice,  Including  the 
Bureau  of  Investigation 

Upon  completion  of  the  Justice  Building  in  June,  1940,  the  Attorney 
General's  offices  were  moved  to  the  West  end  of  the  second  floor  of  this 
structure.  The  Bureau  of  Investigation  is  now  housed  in  the  western  half 
of  the  first  floor  of  this  building.  The  space  provided  is  commodious  and 
well  suited  for  the  purposes  intended,  bringing  the  work  of  the  office  and 
those  connected  with  the  Department  of  Justice  in  convenient  approach 
to   facilitate   the   handling   of   the    business    entrusted    to    them. 
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Staff  Personnel 

Ml'.  Robert  H.  Wettach,  who  served  ably  as  an  Assistant  Attorney- 
General,  resigned  effective  August  14,  1939.  Mr.  George  B.  Patton  of 
Franklin,  North  Carolina,  was  appointed  as  his  successor  and  since  the 
appointment  has  continued  in  this  position. 

Mr.  Paul  F.  Mickey  resigned  his  position  as  law  clerk,  effective  October 
15,  1939,  and  Mr.  W.  W.  Speight  of  Spring  Hope,  North  Carolina,  was 
appointed  as  his  successor,  in  which  capacity  he  is  now  serving. 

Mr.  A.  J.  Maxwell,  Commissioner  of  Revenue,  obtained  a  leave  of 
absence  from  the  Governor  on  account  of  being  a  candidate  for  Governor 
in  the  Democratic  Primary  of  May  25,  1940.  The  Governor  appointed  Mr, 
L.  0.  Gregory,  Assistant  Attorney  General,  as  Acting  Commissioner  of 
Revenue  to  serve  during  the  leave  of  absence  granted  to  Commissioner 
Maxwell.  After  the  May  25  Primary  was  over,  Mr.  Maxwell  was  unable 
on  account  of  illness  to  resume  the  duties  of  his  position  until  September 
2,  1940.  During  this  period,  Mr.  Gregory  performed  the  duties  of  Acting 
Commissioner  of  Revenue,  and  also  continued  to  carry  on  the  work  of  his 
office  as  Assistant  Attorney  General,  assigned  to  the  Revenue  Department. 
His  salary  as  Assistant  Attorney  General  was  discontinued  during  this 
period,  during  which  time  he  received  the  salary  fixed  for  the  Commissioner 
of  Revenue. 

Mr.  Gregory,  in  addition  to  acting  as  Assistant  Attorney  General, 
assigned  to  the  Department  of  Revenue,  under  authority  of  statute,  has 
been  from  time  to  time  assigned  important  duties  in  connection  with  the 
other  work  of  the  office,  from  which,  in  part,  he  was  relieved  during 
this  period. 

Atlantic  and  North  Carolina  Railroad 

Effective  as  of  September  1,  1939,  a  lease  was  made  of  the  railroad 
properties  of  the  Atlantic  and  North  Carolina  Railroad  Company  to  the 
Atlantic  and  East  Carolina  Railway  Company.  At  the  request  of  the 
Governor,  the  Attorney  General  actively  participated  in  the  meetings  of 
the  stockholders  and  directors  of  the  Atlantic  and  North  Carolina  Rail- 
road and  in  the  negotiations  leading  up  to  and  consummated  by  this  lease, 
the  lease  itself  being  prepared  in  this  office.  Under  the  terms  of  the 
lease,  the  lessee  pays  to  the  Atlantic  and  North  Carolina  Railroad 
a  minimum  rent  of  $60,500.00  a  year,  with  a  graduated  scale  for 
increase  in  the  rent  depending  upon  the  amount  of  gross  receipts,  payable 
the  first  year  in  quarterly  instalments;  thereafter,  in  monthly  instal- 
ments. The  lease  makes  ample  provision  for  protection  of  the  railroad 
properties,  maintenance  and  equipment,  including  rolling  stock,  etc.  A 
bond  in  the  sum  of  $25,000  for  faithful  performance  of  the  lease  is  given 
by  the  lessees. 

The  Railroad  had  been  operating  at  a  loss  and  its  physical  properties 
rapidly  depreciating.  The  lessees,  represented  by  Mr.  H.  P.  Edwards  and 
Mr.  E.  R.  Buchan  of  Sanford,  North  Carolina,  organized  the  operating 
company  and  have  been  personally  in  charge  of  its  affairs.  Apparently, 
the  operations  have  been  attended  with  success.  All  instalments  of  the 
first    year's    rent    have    been    paid    in    full.    Frequent    inspections    of    the 
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properties  are  made  by  an  engineer  and  regular  reports  are  filed  with 
the  Board  of  Directors  of  the  Atlantic  and  North  Carolina  Railroad 
Company.  Expenses  of  the  Atlantic  and  North  Carolina  corporation  are 
reduced  to  a  minimum  and  placed  in  charge  of  Mr.  Harry  Jacobs,  Secretary 
and  Treasurer,  who  has  done  excellent  work  in  reduction,  by  agreement, 
of  interest  rates  on  the  outstanding  bonds  and  the  indebtedness  of  the 
Railroad,  and  otherwise  looking  after  the  affairs  of  the  Company.  No 
expert  is  regularly  employed  by  the  Company,  and  no  counsel  has  been 
employed  to  regularly  represent  the  Company,  its  legal  business  being 
temporarily  cared  for  by  this  office. 

In  order  to  effect  the  lease,  it  was  necessary  for  the  Atlantic  and 
North  Carolina  Railroad  Company  to  be  relieved  of  its  guaranty  of  the 
Morehead  City  Port  Commission  bonds  held  by  the  Reconstruction  Finance 
Corporation.  The  Railroad  Company  had  unconditionally  guaranteed 
payment  of  these  bonds  and  had  secured  its  guaranty  by  a  collateration 
of  the  State  of  North  Carolina  bonds  and  the  Goldsboro  Union  Station 
Company  bonds  deposited  by  the  Norfolk  Southern  Railway  Company 
as  a  guaranty  of  the  faithful  performance  of  its  lease  of  these  railroad 
properties.  A  settlement  was  worked  out  with  the  Reconstruction  Finance 
Corporation  by  which  the  State  bonds,  principal  and  interest  amounting  to 
$130,554.80,  together  with  the  bonds  of  the  Goldsboro  Union  Station  Com- 
pany of  the  face  value,  plus  interest,  of  $30,415.00,  were  surrendered  to 
the  Reconstruction  Finance  Corporation,  which,  in  turn,  surrendered  to 
the  Atlantic  and  North  Carolina  Railroad  Company  an  equivalent  amount 
of  interest  coupons  and  the  last  maturities  of  the  Morehead  City  Fort 
Commission  bonds.  Upon  this  being  done,  the  Atlantic  and  North 
Carolina  Railroad  Company  was  fully  released  from  all  further 
liability  upon  its  endorsement  and  guaranty  of  the  Port  Commission 
bonds. 

In  order  to  complete  the  transaction,  it  was  also  necessary  to  have 
an  agreement  with  the  counties  and  cities  and  the  State  with  ref- 
erence to  delinquent  taxes.  An  agreement  was  made  by  which  the 
State,  cities  and  counties  released  all  penalties  on  the  delinquent  taxes 
and  provision  was  made  for  payment  of  the  taxes  in  a  manner  which 
will    liquidate    them    within    a    short    period    of    time. 

Advisory   Opinions   to   Local   Officials 

During  the  biennium  the  Department  has  continued  the  long-standing 
custom  of  furnishing  advisory  opinions  to  county,  city  and  local  officials 
upon  many  questions  of  administrative  law  and  practice  which  have 
arisen  in  local  government.  This  service,  while  having  no  legal 
sanction,  has  come  to  be  one  of  the  very  important  functions  of 
this  office  and,  in  my  opinion,  the  necessary  method  of  deciding 
questions  of  administrative  law,  for  the  decision  of  which  no  tribunal 
is  provided.  While  this  work  has  made  extensive  demands  upon 
the  office,  it  is  believed  that  it  is  a  service  which  should  be  con- 
tinued. In  all  cases,  it  is  the  effort  of  the  office  to  confine  this 
service  to  inquiries  submitted  at  the  request  of  the  attorneys  represent- 
ing   the    subdivisions    of    government. 
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A  digest  of  these  opinions  is  published  in  Popular  Government,  the 
magazine  of  the  Institute  of  Government.  A  summary  of  the  opinions 
affecting  municipal  corporations  is  carried  in  the  journal  of  the  League 
of  Municipalities.  This  office  has  begun  the  practice  of  providing  the 
press  with  digests  of  advisory  opinions  of  general  application  of  this 
nature,   which    are   published   in    papers    of   the    State. 

There  is  attached  a  limited  number  of  the  more  important  official 
and  advisory  opinions  rendered  by  this  department  during  the  biennium. 
The  limitation  of  space  makes  it  necessary  that  many  opinions  be 
omitted  and  the  printing  confined  to  the  most  important  ones. 

State  Banking  Commission 

The  General  Assembly  of  1939,  by  Chapter  91,  Public  Laws  of 
1939,  abolished  the  Advisory  Commission  to  the  Commissioner  of 
Banks  and  created  the  State  Banking  Commission  in  lieu  thereof. 
The  Act  makes  the  State  Treasurer  and  the  Attorney  General  ex-officio 
members  thereof,  and  includes  five  members  appointed  by  the  Governor. 
The  Act  gives  the  State  Banking  Commission  authority  to  supervise, 
direct  and  review  the  exercise  by  the  Commissioner  of  Banks  of  all 
powers,  duties  and  functions  now  vested  in  or  exercised  by  the  Com- 
missioner of  Banks  under  the  banking  laws  of  the  State.  The  Com- 
missioner of  Banks  acts  as  the  executive  officer  of  the  Banking 
Commission. 

Constitutional  and  Statutory  Duties  of  the  Attorney  General 

The  constitutional  and  statutory  duties  of  the  Attorney  General  as 
listed  m  the  Biennial  Report  of  1936-1938,  pages  104,  105  and  106, 
have  not  been  changed  except  as  noted  with  reference  to  the  creation 
of  the  Department  of  Justice  and  the  State  Banking  Commission. 
It  is  deemed  unnecessary  to  repeat  the  listing  of  these  various 
duties    as    set    out    in    this    former    report. 

The  Constitution  provides  in  Article  III,  Section  14,  that  the  Attorney 
General  shall  be  ex-officio  the  legal  adviser  to  the  Executive  Depart- 
ment. In  such  capacity,  the  Attorney  General  has  regularly  attended 
the  meetings  of  the  Council  of  State,  created  by  this  section  of  the 
Constitution.  These  meetings  have  been  presided  over  by  the  Governor. 
The  article  provides  that  the  advice  of  the  Members  of  the  Council 
of  State  to  the  Governor  upon  the  execution  of  the  duties  of  his  office 
shall  be  entered  in  a  journal  to  be  kept  for  this  purpose  exclusively 
and  signed  by  the  members  present.  It  further  provides  that  from  any 
part  of  such  advice  any  member  may  enter  a  dissent.  It  is  a  pleasure 
to  report  that  during  the  entire  biennium  there  has  been  no  dissent 
entered  by  any  member  of  the  Council  of  State  and  that  its  votes  have 
in  all  cases  been  unanimous.  Acknowledgment  must  be  made  by  the 
Attorney  General  of  the  satisfaction  which  he  has  received  from  attend- 
ance upon  these  meetings,  so  wisely  and  ably  presided  over  by  His 
Excellency,    The    Governor,    Clyde    R.    Hoey. 
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Appeals   in   Criminal   Cases 

In  Exhibit  II  will  be  found  a  list  of  criminal  cases  which  were 
argued  by  the  Attorney  General  and  his  Assistants  before  the  Supreme 
Court  for  the  Fall  Term,  1938,  Spring  Term,  1939,  Fall  Term,  1939, 
and  Spring  Term,  1940. 

Summary    of    Important    Litigation 

Exhibit  I  contains  a  list  of  the  civil  cases  pending  or  disposed  of  in 
the  various  courts,  and  also  a  list  of  all  cases  in  the  courts  of  the 
United  States  in  which  this  office  has  participated.  The  volume  of  civil 
litigation  affecting  the  State,  its  agencies  and  departments  has  been 
less  during  this  biennium  than  the  preceding  one.  Litigation  has 
been    avoided    in    many    instances    by    consultation     and     adjustments. 

Yadkin   County   v.    City    of   High   Point 

A  suit  was  instituted  in  the  Superior  Court  of  Yadkin  County  by 
that  County  against  the  City  of  High  Point  for  the  purpose  of  en- 
joining the  City  of  High  Point  from  ponding  water  upon  the  property 
of  the  County,  including  the  County  Home  site  and  roads  and  highways 
in  that  County  by  the  construction  of  a  hydro-electric  dam  at  Styer's 
Ferry  on  the   Yadkin   River. 

After  the  suit  was  instituted,  the  City  of  High  Point  accepted  a 
license  issued  by  the  Federal  Power  Commission  under  the  Federal 
Power  Act  for  the  construction  of  this  dam.  After  the  license  had 
been  issued,  pleadings  in  the  case  were  amended,  by  which  the  City 
of  High  Point  asserted  that  under  the  authority  of  the  license  and 
the  Federal  Power  Act,  it  had  the  power  of  eminent  domain  to  con- 
demn the  county-owned  properties  involved  in  the  litigation.  At  this 
point,  the  county  authorities  requested  the  Governor  to  have  the  State 
intervene  in  the  case  for  the  purpose  of  contesting  the  authority  of  the 
Federal  Power  Commission  to  assert  jurisdiction  over  the  Yadkin  River 
and  the   river  basin,   the   Yadkin   River   being   a   non-navigable   stream. 

The  Governor  directed  that  this  office  should  make  application  to 
appear  in  the  case  amicus  curiae  for  the  sole  purpose  of  contesting  the 
jurisdiction  of  the  Federal  Power  Commission  over  the  stream,  the 
river  basin  effected  thereby  and  its  tributary  streams.  At  the  hearing 
of  the  case  before  Superior  Court  Judge  H.  Hoyle  Sink,  the  con- 
tentions of  Yadkin  County  and  the  State  in  this  respect  were  upheld 
and    the    injunction    granted,    as    prayed    for    in    the    pleadings. 

Upon  appeal  to  the  Supreme  Court  of  North  Carolina,  Yadkin 
County  V.  City  of  High  Point,  217  N.  C.  462,  the  decree  of  Judge 
Sink  was  sustained  and  his  judgment  affirmed.  The  City  of  High  Point 
thereafter  having,  by  resolutions,  disclaimed  any  authority  under  the 
Federal  Power  license,  a  settlement  was  made  between  the  County  and 
the   City  of   High   Point. 

The  State  of  North  Carolina  had  no  connection  with  the  case 
after  the  decision  of  the  Court  adjudicating  the  lack  of  jurisdiction 
over    the    stream^    by    the    Federal    Power    Commission. 
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American   Teleq^hone  and  Telegraph   Company  v.  A.   J.  Maxwell, 
Comviissioner    of    Revenue 

The  last  Biennial  Report  referred  to  this  case,  which  was  an  income 
tax  case  pending  in  the  Superior  Court  of  Wake  County,  in  which  the 
plaintiff  sought  to  recover  income  taxes  amounting  to  a  total  of 
$78,299.76,  plus  interest,  paid  to  the  Commissioner  of  Revenue  for 
the  income  years  of  1935,  1936,  and  1937.  The  plaintiff  contended  that 
by  reason  of  the  fact  that  it  was  engaged  in  business  which  was  ex- 
clusively interstate,  North  Carolina  was  without  power  to  impose  an 
income  tax  on  its  North  Carolina  business,  allocated  according  to  the 
formula   provided   in   the   Revenue   Act. 

This  case  has  been  settled  by  surrender  of  the  contentions  made  by 
the  plaintiff  and  the  case  has  gone  off  the  docket.  This,  apparently, 
determines  an  important  question  affecting  the  income  tax  laws  as 
applicable  to  an  interstate  business,  not  only  for  the  years  involved 
in   this    litigation,    but    for    all    subsequent    years. 

United   States    v.    J.    D.    Chalk,    et    al. 

Suit  was  brought  in  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  North  Carolina  by  the  United  States  against  J. 
D.  Chalk,  Commissioner  of  Game  and  Inland  Fisheries,  and  other 
state  officials  connected  with  that  Department,  to  enjoin  the  state 
officials  from  interfering  with  the  federal  officials  in  connection  with 
the  handling  of  deer  in  the  Pisgah  National  Game  Preserve.  It  was  con- 
tended by  the  Federal  Forest  Service  that  by  an  Act  passed  by  the 
General  Assembly  of  1915,  Chapter  205,  Public  Laws  of  1915,  the 
State  had  ceded  exclusive  jurisdiction  over  game  in  this  area.  It  was  also 
contended  by  the  Federal  Government  that  the  herd  of  deer  on  the 
land  had  grown  so  large  that  it  was  destroying  the  forest  and 
forest    growth    thereon. 

The  case  was  decided  against  the  state  officials  in  the  District 
Court  and  the  injunction  was  granted.  On  appeal  to  the  Circuit  Court 
of   Appeals,    the   judgment   of   the   District    Court   was    affirmed. 

The  State  denied  the  exclusive  jurisdiction  of  the  federal  authorities 
and  denied  that  the  game  on  the  land  was  destructive  of  the  forest. 
An  Act  of  the  General  Assembly  of  1939,  Chapter  79  of  the  Public 
Laws  of  1939,  amended  the  1915  Act,  but  this  amendment  was  not 
recognized  as  effective  in  the   Federal    Courts. 

Ficklen  Tobacco  Co.  v.  Maxivell,  Commissioner  of  Revenue 

This  was  an  action  to  test  the  validity  of  the  1937  Act  levying 
a  tax  upon  dealers  in  scrap  tobacco.  The  plaintiff  paid  the  tax  levied 
by  Chapter  414  of  the  Public  Laws  of  1937  under  protest  and  brought 
suit  for  recovery  in  the  Superior  Court  of  Pitt  County.  The  case  came 
on  for  trial  in  that  county  and  from  a  judgment  denying  a  recovery 
of  the  tax  paid  in  the  amount  of  $1,000,  the  plaintiff  appealed  to  the 
Supreme  Court. 
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In  an  opinion  reported  in  214  N.  C.  367,  our  Court  upheld  the 
validity  of  this  taxing  statute  and  affirmed  the  judgment  of  the 
Superior  Court,  the  Court  specifically  finding  that  the  tax  levied  under 
this  statute  was  uniform  and  equal  in  its  application  and  not  excessive. 

Best    &    Comioany    v.    Maxivell,    Commissioner    of    Revenue 

This  was  a  civil  action  for  the  recovery  of  §250  in  taxes  paid  by 
the  plaintiff  under  Section  121,  Subsection  (e),  of  the  Revenue  Act 
of  1937.  This  section  of  the  Revenue  Act  levies  a  license  tax  upon 
persons,  firms  or  corporations  engaged  in  the  business  of  displaying 
samples  of  goods,  wares  or  merchandise  in  hotel  rooms  or  houses, 
rented  or  occupied  temporarily  for  the  purpose  of  securing  orders  for 
the    retail    sale    of    goods,    wares    or    merchandise. 

The  case  came  on  for  trial  in  the  Superior  Court  of  Wake  County 
and  in  the  trial  court  the  plaintiff  was  allowed  recovery  of  the  tax 
paid.  The  Commissioner  of  Revenue  appealed  to  the  Supreme  Court 
of  North  Carolina  and  the  judgment  of  the  lower  court  was  reversed, 
our  Court  holding  that  the  levy  of  this  tax  did  not  impose  a  burden 
upon  interstate  commerce,  but  that  it  was  a  use  tax  levied  upon  the 
local  use  of  hotel  rooms  and  temporarily  occupied  houses  for  the  pur- 
pose of  promoting  retail  sales  by  persons  not  otherwise  taxed  in  this 
State.  Plaintiff  filed  a  motion  to  rehear  and  the  case  was  reargued 
before  the  Supreme  Court  of  this  State  at  the  Fall  Term,  1939,  and 
the  former  opinion  was  upheld,  though  modified  to  the  extent  that 
the  record  affirmatively  shows  that  the  plaintiff  challenged  the  Act  as 
offending  against  the  privileges  and  immunities  and  the  equal  protection 
of  the  law  clauses  of  the  Constitution  of  the  United  States.  See  217 
N.  C.  134.  From  this  decision  the  plaintiff  appealed  to  the  Supreme 
Court  of  the  United  States,  and  the  case  is  now  pending  there 
for    argument    at    the    October    Term,    1940. 

Belk   Bros.   Co.   v.   Maxwell,    Commissione'r   of   Revenue 

This  was  a  civil  action  instituted  by  the  plaintiff  for  the  recovery 
of  $3,620  balance  due  on  an  assessment  made  by  the  Commissioner  of 
Revenue  against  the  plaintiff  under  Section  162  of  the  Revenue  Act  of 
1933,  for  the  fiscal  year  1933-1934,  on  forty-six  Belk  stores  in  North 
Carolina    operated    under   the    Belk    Chain. 

The  case  came  on  for  trial  in  the  Superior  Court  of  Wake  County 
and  the  trial  court  held  that  under  the  agreed  statement  of  facts 
as  to  the  manner  of  operation  of  these  stores,  they  came  within  the 
meaning  of  the  definition  of  a  chain  store  as  defined  in  the  Revenue 
Act,  and  denied  recovery  and  dismissed  the  action.  The  Supreme 
Court  of  North  Carolina  affirmed  the  judgment  of  the  lower  court 
and  the  opinion  is  reported  in  215  N.  C.  10.  The  plaintiff  applied 
to  the  Supreme  Court  of  the  United  States  for  certiorari  and  this 
petition  was  denied.  307  U.  S.  644.  Pending  the  outcome  of  the 
original  suit,  plaintiff  in  this  action  filed  three  additional  similar  suits 
covering    the    years    1934    to     1937,    inclusive,    involving    tax    for    these 
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years  in  the  amount  of  $18,242.50.  Upon  a  handing  down  of  the 
decision  of  the  Supreme  Court  referred  to  above  in  the  original  suit, 
plaintiff  was   nonsuited   in  the   subsequent   suits. 

J.  Paid  Leonard  v.  Maxwell,  Commissioner  of  Revenue,  216  N.  C.  89 

This  was  an  action  brought  to  have  the  Sales  Tax  Act  declared 
unconstitutional  on  the  ground  that  it  contained  arbitrary  and  unrea- 
sonable classifications.  The  importance  of  the  case  is  shown  by  the  fact 
that  the  Sales  Tax  produces  revenue  of  approximately  $12,000,000.00 
a  year.  The  validity  of  the  Act  was  sustained  in  the  Superior  Court 
and,  on  appeal,  in  the  Supreme  Court,  the  opinion  of  Chief  Justice 
Stacy  being  a  masterly  restatement  of  the  fundamental  principles  gov- 
erning the  power  of  the  General  Assembly  to  classify  in  the  field 
of  taxation.  Leonard  appealed  to  the  Supreme  Court  of  the  United 
States,  and  this  office  filed  motion  to  dismiss  his  appeal  for  want  of  a 
substantial  question.  On  November  13,  1939,  the  motion  was  granted  and 
the  appeal  dismissed.  307  U.  S.  516,  84  L.  ed.  (adv.)  131. 

Maxwell,   Commissioner  of  Revenue,  v.   Tull,   216   N.   C.   500 

In  this  case  the  Court  sustained  the  contention  of  the  State  that 
where  a  corporation  issued  to  its  stockholders  a  dividend  by  the  dis- 
tribution of  the  stock  of  another  corporation,  the  stockholders  were 
liable  for   an   income   tax   thereon. 

Snyder  v.  Maxwell,   Commissioner  of  Revenue,  217  N.   C.   617 

This  is  another  important  case  dealing  with  the  power  of  the  Leg- 
islature to  classify  the  subject  and  amount  of  taxes.  It  upheld  a  tax  of 
$30.00  on  each  slot  machine  vending  soft  drinks,  other  vending  machines 
being  taxed  at  a  lower  figure. 

Maxwell,   Commissioner  of  Revenue   v.  Southern  Fidelity   Mutual 
Insurance    Company,    217    N.    C.    762 

In  this  case,  the  Commissioner's  recovery  on  a  gasoline  tax  bond  was 
sustained  as  against  the  contention  that  the  surety  had  been  dis- 
charged by  extension  of  time. 


PENDING 


There  are  only  two   important  pending  tax   cases. 

The   American    Tobacco    Company    Case 

Large  annual  taxes  depend  upon  the  outcome  of  the  American 
Tobacco  Company  Case,  involving  the  question  whether  State  taxes 
may    be    measured,    in    part,    by    imported    Turkish    Tobacco    stored    in 
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Customs  Warehouses  in  this  State  and  awaiting  manufacture,  the 
contention  of  the  company  being  that  the  Imports  Clause  of  the 
Federal  Constitution  forbids  the  use,  as  a  measure,  of  imported 
property    in    the    original    packages    and    still    in   customs    custody. 

North    Carolina   Mortgage    Company    Case 

The  North  Carolina  Mortgage  Company  Case  involves  franchise 
taxes  on  corporations  formed  to  liquidate  mortgages  or  mortgaged 
property    taken    in    foreclosure. 


OPINIONS  TO  GOVERNOR 


Subject:    Municipalities;    Mayor  and   Aldermen   of   Carolina  Beach; 

Appointment 

18  May,  1939. 
You  handed  me  a  letter  to  you,   under   date  of   May   5,  from   Messrs. 

Kellum  &  Humphrey,  which  letter,  with  attached  correspondence,  I 
am    returning    to    you. 

The  first  question  submitted  is:  Will  the  present  mayor  and  aldermen 
of  the  town  of  Carolina  Beach  continue  in  office  until  the  first  Tuesday 
in    October,    1939? 

The  amendment  to  Chapter  21,  Public  Laws  of  1935,  provided  by 
Committee  Substitutes  for  Senate  Bill  No.  150,  requires  that  the 
appointments  be  made  by  you  on  the  first  Tuesday  in  October,  1939, 
and  every  two  years  thereafter.  The  Act  amended  provided  for  ap- 
pointments on  the  first  Tuesday  of  May,  1935,  and  every  two  years 
thereafter.  It  is  my  view  that  the  appointments  made  by  you  in  May, 
1937,  would  continue  in  office  until  their  successors  were  appointed 
under  the   1939   Act   in   October   of  this   year. 

The  second  question  is  as  to  filling  vacancies  of  the  two  members 
who  have  resigned,  effective  as  of  June  30,  1939.  The  1939  Act 
and  the  1935  Act  make  no  provision  for  filling  such  vacancies.  Under 
the  general  law,  C.  S.  2629,  vacancies  in  the  office  of  commissioners 
of  a  town  are  filled  by  the  remaining  members  of  the  board  of  com- 
missioners until  the  next  election.  I  believe  that  this  is  the  only 
statutory  provision  which  would  control  the  filling  of  these  vacancies. 
It  is,  therefore,  my  opinion  that  the  vacancies  on  the  board  of  com- 
missioners should  be  filled  by  the  remaining  members  of  the  board 
until  the  appointments  are  made  by  you  in   October,   1939. 

Subject:    Appropriations;    State    Planning    Board;    Termination    of 

19  June,  1939. 

I  have  examined  the  question  of  appropriating  funds  requested  by  the 
North  Carolina  State  Planning  Board  to  terminate  its  work.  The  Gov- 
ernor and  Council  of  State  may  make  an  appropriation  from  the  Con- 
tingency and  Emergency  Fund,  if  the  appropriation  is  for  "a  purpose 
authorized  by  law,"  and  for  which  no  specific  appropriation  is  made. 
The  work  of  the  State  Planning  Board  is  a  purpose  authorized  by  law, 
and  the  statute  which  authorized  the  State  Planning  Board  in  1937  has 
not  been  altered  or  repealed.  The  difficulty  is  that  the  last  Legislature 
made    no    appropriation. 

The     Planning     Board     requests: 

1.  The  sum  of  $4,400  to  be  expended  as  the  sponsor's  contribution 
to  a  WPA  project  which  was  begun  last  November  and  for 
which   a   large    sum    of    Federal   money   is    available.      The    State's 
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contribution    is    necessary    for    the    purpose    of    completing'    this 
project. 

2.  The   sum   of  $750  to   cover   the   expense   of   publishing   the   reports 
which  are  now  at  the  point  of  completion. 

3.  The   sum   of   $100   to   provide   safe    storage   for   the   records   which 
have   been    accumulated. 

It  is  the  opinion  of  this  office  that  these  are  lawful  expenditures, 
and  that  the  Governor  and  Council  of  State,  in  their  discretion,  may 
legally  make  appropriations  from  the  Contingency  and  Emergency  Fund 
for  the  purpose  of  completing  the  above  work  of  the  State  Planning 
Board. 

Subject;  Taxation-Exemption;   Motor  Fuel  and  Oil  Used  by 
Foreign   Diplomatic    Officers 

10  July,  1939. 
I  have  examined  the  letter  to  you  of  July  1  from  Honorable  Cordell 
Hull,  Secretary  of  State,  relative  to  the  exemption  of  foreign  diplomatic 
officers  from  the  payment  of  motor  fuel  and  oil  taxes  in  this  State, 
and  I  am  of  the  opinion  that  consular  officers  who  are  protected  against 
taxation  by  treaties  of  their  Governments  with  the  Government  of  the 
United  States  should  be,  and  are,  exempt  from  the  payment  of  the 
motor  fuel  tax  imposed  by  the  North  Carolina  law,  and  the  certificates 
and  identification  cards,  copies  of  which  are  enclosed  in  Secretary 
Hull's  letter,  should  be  recognized  by  the  Commissioner  of  Revenue  and 
his  deputies  for  the  purchase  by  the  consular  officers  of  the  countries 
named  in  his  letter  of  tax-free  motor  fuel  and  oil,  and  by  foreign 
diplomatic  officers  to  whom  certificates  will  be  issued  and  who  now 
have   such  identification   cards. 

Subject:  Emergency  Judges;  Compensation 

26  September,  1939. 

You  have  requested  me  to  advise  you  as  to  compensation  of  Emer- 
gency Judges  to  be  paid  by  counties  in  holding  regular  and  special  terms 
of  court.  You  advise  me  that  some  of  our  Emergency  Judges  have  raised 
the  question  as  to  whether  they  are  entitled  to  be  paid  $50  by  counties  for 
holding'  terms  of  court  fixed  by  Acts  of  the  Legislature  which  are  con- 
flict terms,  or,  in  other  words,  held  at  the  time  that  other  statutory 
terms   of   court   are   being   held   in    such    county. 

Under  Chapter  125,  Public  Laws  of  1921,  it  was  provided  that 
Emergency  Judges  are  authorized  to  hold  the  Superior  Courts  of  any 
county  or  district  when  the  Judge  assigned  thereto  by  reason  of  sickness, 
disability,  or  other  cause,  is  unable  to  attend  and  hold  said  court  and 
when  no  other  Judge  is  available  to  hold  the  same.  It  further  provided 
that  in  case  of  emergency  arising  as  provided  in  this  Act,  the  Governor 
shall  designate  the  person  to  act  as  Emergency  Judge,  who  shall  receive 
his  actual  expenses  only  incurred  while  so  acting,  to  be  paid  by  the 
treasurer,  upon  warrant  of  the  auditor,  upon  certificate  of  the  Judge. 
This   Act  was  amended   by   Chapter   20,   Public   Laws,   Extra    Session   of 
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1921,  by  authorizing  Emergency  Judges  to  hold  special  terms,  when 
commissioned  so  to  do  by  the  Governor,  and  the  Act  further  provided: 
"And  as  compensation  for  holding  such  special  terms,  shall  receive  their 
actual  expenses,  and  in  addition  thereto,  $50  per  week,  to  be  paid  by 
the  county  in  which  such  special  term  is  held."  These  Acts  are  collected 
in    Michie's    Code,    Section    1435(a). 

Under  the  statute,  the  Emergency  Judge  would  therefore  be  entitled 
to  be  paid  his  actual  expenses  and  |50  per  week  by  the  county  in 
which  the   special  term  is   held,   only  in  cases   of   special   terms. 

In  many  cases  the  Legislature  has  by  statute  fixed  more  than  one 
term  of  court  to  be  held  in  a  county  at  the  same  time.  These  terms 
are  all  fixed  by  statute  and  are  not,  in  my  opinion,  "special  terms  of 
court."  Provisions  are  made  in  our  laws  for  holding  special  terms  of 
court,  which  are  found  in  the  Consolidated  Statutes,  Section  1449,  et 
seq.  These  terms  are  entirely  distinct  and  different  from  terms  of  court 
fixed  by  Act  of  the  Legislature,  recognition  of  which  is  found  in  many 
of  our  statutes.  I  would  therefore  conclude  that  a  county  would  not 
be  required  to  pay  an  Emergency  Judge  $50  per  week  for  holding  any 
term  of  court  which  was  fixed  by  statute,  but  would  be  required  to 
make  this  payment  in  any  case  of  a  special  term  held  in  such  county, 
called  under  the  provisions  of  C.  S.  1449. 

Subject:  Poll  Tax;   Prisoners;  Persons  on  Parole 

27  November,  1939. 
The  Constitution,  Article  V,  Section  1,  is  in  part  as  follows: 

"The   General   Assembly  may  levy   a   capitation   tax   on   every 
male    inhabitant    of    the    State    over    twenty-one    and    under    fifty 
years   of   age   ..." 
Under    this    authority    the    General    Assembly    enacted    Section     1402 
of   Chapter   310,   Public   Laws   of   1937,   which   is   in   part   as   follows: 

"There  shall  be  levied  by  the  Board  of  County  Commissioners 
in  each  county  a  tax  of  two  dollars  ($2.00)  on  each  taxable  poll 
or  male  person  between  the  ages  of  twenty-one  and  fifty 
years    .    .    ." 

Subsection  (2)  of  the  above  section  of  the  Machinery  Act  provides 
that  the  Board  of  County  Commissioners  shall  have  the  power  to  exempt 
any  person  from  the  payment  of  poll  tax  on   account  of  indigency. 

I  do  not  think  that  there  is  anything  in  the  constitutional  provision 
or  in  the  statute  which  would  have  the  effect  of  exempting  a  person 
from  the  payment  of  poll  tax  merely  because  he  is  sentenced  to  serve 
either  in  the  State  Penitentiary  or  on  the  roads.  In  my  opinion,  it  does 
not  matter  whether  a  man  is  convicted  of  a  misdemeanor  or  a  felony. 
Of  course,  the  County  Commissioners  have  the  authority  under  the  above 
section  of  the  Machinery  Act  to  exempt  any  male  person  from  the  pay- 
ment of   poll   tax   on   aecount   of   indigency. 
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Subject:   Meeting  of  Board  of  Trustees  of  the  University  of  North 
Carolina;  Annual  Meetings 

28  December,  1939. 

You  submitted  to  me  a  letter  to  you  from  Honorable  Charles  Whedbee 
under  date  of  December  24,  attached  to  which  was  a  letter  from  Hon- 
orable Haywood  Parker  of  December  21,  with  a  copy  of  a  letter  from. 
Mr.  Parker  to  Honorable  A.  B.  Andrews  under  the  same  date,  all  having 
reference  to  the  meeting  of  the  Trustees  of  the  University  of  North 
Carolina,  called  to  be  held  today  and  designated  in  the  call  as  the  regular 
semi-annual  meeting.  I  have  considered  the  matter  in  connection  with  the 
provisions  of  C.  S.  5792  and  the  observations  made  by  Mr.  Parker  with 
reference  to  the  construction  of  this  statute  as  applicable  to  this  meeting. 

The  best  argument  which  could  be  made  in  support  of  the  position 
that  this  is  a  regular  "annual"  or  semi-annual  meeting  would  be  that 
under  the  statute  the  Governor  is  given  latitude  to  designate  the  time 
for  holding  the  "annual"  meeting  which  is  held  in  addition  to  the 
"annual  meeting"  held  during  the  Session  of  the  General  Assembly  at 
Raleigh.  If  it  be  considered  that  the  annual  meetings  referred  to  in  the 
statute  relate  to  the  fiscal  years  of  the  University,  which  run  from 
July  1  to  June  30,  the  meeting  today  might  be  considered  as  the  first 
"annual"  meeting  held  during  the  current  fiscal  year,  leaving  the  second 
semi-annual  meeting  to  be  held  next  June. 

This,  however,  would  result  in  holding  three  "annual"  meetings  within 
the  calendar  year  of  1939.  C.  S.  3949,  providing  the  rules  for  con- 
struction of  statutes,  in   subsection  3  provides  as  follows : 

"  'Month'  and  'year.'  The  word  'month'  shall  be  construed  to 
mean  a  calendar  month,  unless  otherwise  expressed;  and  the  word 
'year,'  a  calendar  year,  unless  otherwise  expressed;  and  the  word 
'year'  alone  shall  be  equivalent  to  the  expression  'year  of  our 
Lord.'  " 

As  there  is  an  established  policy  of  holding  one  semi-annual  meeting, 
designated  by  the  Governor,  in  June  and  another  semi-annual  meeting 
in  January,  it  would  seem  to  me  that  to  change  this  established  policy 
and  hold  a  third  meeting  within  the  calendar  year  1939  may  be  open 
to  serious  question.  The  safer  view,  in  my  opinion,  would  be  to  treat 
the   meeting   today    as    a    special   meeting. 

Any  action  taken  by  the  meeting  today  which  could  only  be  takea 
at  a  regular  annual  meeting  might,  however,  be  validated  at  the  next 
regular  annual  meeting,  which  would,  if  done,  remove  any  possible 
question   as   to   its   validity. 

Subject:  Criminal  Law;  Execution  of  Sentence  Suspended  on  Condi- 
tion Defendant  Not  Drive  for  Definite  Time;  Power  of  Governor 
TO  Pardon 

•  13  May,  1940. 

In  1938  Paul  W.  Rumley  was  convicted  of  reckless  driving  and  judg- 
ment was  that  he  be  confined  in  the  common  county  jail  for  a  term  of 
twelve  months  and  assigned  to  work  on  the  roads.   The  sentence    (execu- 
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tion)  was  suspended  for  a  period  of  five  years  upon  certain  express  condi- 
tions, one  of  which  was  "That  the  defendant  do  not  operate  a  motor 
vehicle  upon  the  Public  Highways  of  North  Carolina  for  a  period  of 
five  (5)  years."  The  foregoing  facts  appear  from  a  certified  copy  of  the 
judgment,  which  may  be  found  in  the  files  of  the  Commissioner  of 
Paroles. 

The  question  is  presented  whether  the  Governor  has  the  power  to 
restore  to  the  defendant  his  right  to  drive  an  automobile  in  North 
Carolina. 

Under  our  Constitution,  Article  III,  Section  6,  the  Governor  is  given 
power  to  grant  reprieves,  commutations  and  pardons,  after  conviction, 
for  all  offenses  upon  such  conditions  as  he  may  think  proper. 

Strictly  speaking,  the  terms  upon  which  execution  of  a  sentence  is 
suspended    are    not    a    part    of    the    sentence    or    judgment. 

State  V.   Schlichter,   194   N.   C.  277    (1927)  ; 
State  V.   Yates,   183   N.   C.   753    (1922). 

Under  the  pardoning  power,  the  Governor  could,  if  he  saw  fit  to  do 
so,  pardon  the  defendant  on  account  of  the  conviction  and  sentence 
imposed  by  court.  The  sentence  was  suspended  upon  the  condition  that 
the  defendant  for  a  period  of  five  years  would  not  operate  a  motor 
vehicle  upon  the  public  highways  of  North  Carolina.  If  a  full  pardon 
were  granted,  the  sentence  thereafter  could  not  be  imposed  and  any 
conditions  attached  to  a  suspension  of  the  sentence  would  necessarily  be 
eliminated  and  no  longer  effective. 

On  March  4,  1936,  the  then  Attorney  General,  Mr.  Seawell,  in  a  letter 
to  Honorable  Edwin  Gill,  Commissioner  of  Paroles,  expressed  the  opinion 
that  the  law  requiring  the  Department  of  Revenue  to  take  up  a  driver's 
license  when  the  driver  has  been  convicted  of  driving  while  intoxicated 
does  not  impose  a  penalty,  but  is  the  enforcement  of  a  police  measure 
under  the  authority  of  the  police  power  of  the  State,  and  that  the 
Governor  has  no  authority  under  the  pardoning  power  to  restore  the 
right  to  drive  upon  the  highways  when  the  right  has  been  lost  under 
the  Uniform  Drivers  License  Act.  I  fully  concur  in  the  opinion  ex- 
pressed   by    Mr.    Seawell. 

The  case  presented,  however,  is  not  one  that  arises  under  the  law 
referred  to  in  the  opinion  of  Mr.  Seawell  above  mentioned.  I  am  of  the 
opinion  that  the  Governor  has  full  and  complete  constitutional  power  to 
grant  a  pardon  in  the  case  of  conviction  and  sentence,  as  in  the  Rumley 
case.  After  such  pardon  has  been  granted,  all  conditions  attached  by 
the  court  to  a  suspension  of  the  sentence  would  necessarily  fall  and  no 
longer   be   of  any   effect. 

I  should  add,  however,  that  in  my  opinion  the  court  in  which  a  person 
is  convicted  of  any  act  requiring  the  mandatory  or  permissive  suspension 
of  a  driver's  license  by  the  Department  of  Revenue  should  report  the 
same  to  the  Department  of  Revenue,  as  required  by  C.  S.  2621(167), 
for  such  action  as  may  be  found  necessary  under  C.  S.  2621(160)  and 
2621(161).  The  fact  that  the  presiding  judge  suspended  the  sentence  on 
the  condition  that  the  defendant  would  not  operate  a  motor  vehicle  for 
any   given    period    of    time   would    not   take    the   place    of   the    mandatory 
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or  permissive  suspension  of  license  in  accordance  with  the  terms  of  the 
Uniform  Drivers  License  Act  by  the  Department  of  Revenue,  and 
the  provisions  of  this  law  should  be  carried  out,  notwithstanding  any 
action  by  the  court  with  regard  to  the  suspension  of  sentence  on  such 
conditions. 


OPINIONS  TO  SECRETARY  OF  STATE 


Subject:   Corporations;  Use  of  the  Word  "Mutual"  in  Name 

20  July,  1938. 

I   have   your   letter   of   July   15,   in   which   you    ask   my   opinion    as   to 

whether    corporations    organized    under    the    general    corporation    law    as 

contained    in    Chapter    22    of    the    Consolidated    Statutes,    are    permitted 

to  use  the  word  "mutual"  in  their  corporate  names.  C.   S.  5243  provides: 

"No  corporation  or  association  hereinafter  organized  for 
doing  business  for  profit  in  this  State  shall  be  entitled  to  use 
the  term  'mutual'  as  part  of  its  corporate  or  other  business 
name  or  title,  unless  it  has  complied  with  the  provisions  of 
this  subchapter;  and  any  corporation  or  association  violating  the 
provisions  of  this  section  may  be  enjoined  from  doing  business 
under  such  name  at  the  instance  of  any  shareholder  of  any 
association  legally  organized  under  this  subchapter." 

Under  this  section,  it  is  my  opinion  that  corporations  organized 
under  the  general  corporation  law.  Chapter  22,  Consolidated  Statutes, 
cannot   use   the   word   'mutual'   in   their    corporate    names. 

Subject:    State  Seal;   Use  of 

19  September,  1938. 

You  state  that  a  tobacco  company  desires  to  use  a  copy  of  the 
State  Seal  to  be  printed  upon  packages  of  cigarettes  under  the  term 
"Carolina  Cigarettes"  and  you  inquire  of  this  office  if  the  laws  of  this 
State  would  permit  the  use  of  a  copy  of  the  Seal  in  this  manner. 

I  find  no  law  which  would  forbid  such  use  of  the  Seal  and  it  is, 
therefore,  merely  a  question  of  propriety  that  you  must  settle  for  your- 
self. It  seems  to  me  that  a  promiscuous  use  of  the  State  Seal,  except,  of 
course,  its  use  as  required  by  law,  would  tend  to  lessen  the  regard  which 
is  now  felt  for  the  Seal,  as  well  as  security  of  the  acts  attested  by  it. 
I  do  not  think  that  the  use  of  the  Seal  in  the  manner  described  in  the 
letter   of    Mr.    Hartley    should   be   encouraged. 

Subject:  Corporations — Foreign;  Domestication;  Filing  Fees; 
Non-Par    Stock    Companies 

1  December,  1938. 

You  have  submitted  to  me  correspondence  with  Messrs.  Taft,  Stettinius 
&   Hollister,  regarding  the   S.   A.   Gerrard   Company. 

I  have  examined  the  provisions  of  our  statute,  C.  S.  1181,  and  do 
not  find  therein  any  provision  applicable  to  the  domestication  of  a 
foreign  corporation  capitalized  upon  a  non-par  stock  basis.  The  statute 
requires  the  payment  of  fees  for  domestication  based  upon  "the  total 
amount  of  capital  stock  authorized  to  be  issued  by  such  corporation."  I 
understand  that  it  has  been  your  practice  to  treat  non-par  stock  com- 
panies,   in    determining   the    amount    of   tax,    by    analogy    with    provisions 
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of  C.  S.  1167(e),  which  is  applicable  to  incorporation  or  extension  or 
renewal  of  corporate  existence,  etc.,  of  corporations  created  under  the 
laws  of  this  State.  This  action  may  be  considered  as  fair  in  its  treatment 
of  domestic  and  foreign  corporations,  and  which  I  understand  has  been 
accepted  by  other  foreign  corporations  desiring  to  domesticate  here. 

Subject:  Corporations;  Names,  Sale  of  Good  Will,  Right  to  Use 
Name   of   Selling   Corporation 

13  December,  1938. 
You  have  handed  me  your  correspondence  with  Honorable  C.  W. 
Tillett  with  reference  to  A.  B.  Carter,  Inc.,  and  Mill  Devices  Company, 
attached  to  which  is  a  notice  from  the  Mill  Devices  Company  and  A.  B. 
Carter,  Inc.,  dated  November  21,  1938,  which  certificate  is  made  under 
Chapter  166,  Public  Laws  of  1935,  to  the  effect  that  the  Mill  Devices 
Company  prior  to  its  dissolution  transferred  to  A.  B.  Carter,  Inc.,  its 
good  will,  trade-marks  and  trade  names,  in  consequence  of  which  A.  B. 
Carter,  Inc.,  claims  exclusive  right  to  use  the  name  of  Mill  Devices 
Company,  Mill  Devices,  Inc.,  and  all  names  similar  thereto.  A  filing  fee 
of  $25.00   is  tendered  with  the  notice. 

Chapter  166,  Public  Laws  of  1935,  rewrites  C.  S.  1114-1  so  as  read 
as    follows : 

"The  Name  of  the  Corporation.  No  name  can  be  assumed 
which  is  already  in  use  by  (a)  a  domestic  corporation,  or  (b) 
a  foreign  corporation  authorized  to  do  business  under  the  laws 
of  this  State,  or  (c)  a  corporation  which  has  heretofore  or  may 
hereafter  sell  its  good  will  to  any  other  person,  firm,  or  corpora- 
tion, and  notice  thereof  has  been  or  may  hereafter  be  filed  in  the 
office  of  the  Secretary  of  State  of  North  Carolina,  and  the  filing 
fee  of  twenty-five  dollars  paid  to  the  said  Secretary  of  State: 
Provided,  however,  that  the  purchaser  of  the  good  will  of  such 
corporation,  or  his  or  its  assigns,  may  be  permitted  to  use 
the  same  name,  or  one  similar  thereto,  of  the  corporation  whose 
good   will    it    has    purchased. 

"The  prohibition  of  this  section  shall  extend  to  names  so 
similar  in  sound  or  appearance  to  such  existing  corporate  names 
as   may   tend  to    confusion   of   identity. 

"The  name  adopted  must  end  with  the  word  'company,' 
'corporation'    or    'incorporated.'  " 

This  notice  seems  to  be  in  compliance  with  the  Act  above  quoted  and 
I,  therefore,  advise  that  in  my  opinion  you  should  accept  the  filing 
of  the  notice  and  the  fee  tendered  therefor,  which  will  be  giving  the 
effect  provided  by  the  statute. 

Subject:  Domestication  by  Foreign  Corporation;  Filing  Fees 

13  December,  1938. 

The    domestication    of    a    foreign    corporation    in    North    Carolina    is 

voluntary    upon    its    part.    It    can    domesticate    in    North    Carolina    if    it 

complies    with    the    requirements.    It,    therefore,    seems    to    me    that    you 

should    not    accept    the    filing    fee    of    a    foreign    corporation    paid    under 
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protest,    nor    should    you    permit    the    domestication    of    the    corporation 
under  such  circumstances. 

Subject:   Capital  Issues  Law;   "Securities";   Warehouse  Receipts 

2  June,  1939. 

You  inquired  in  your  letter  of  May  17,  1939,  whether  United  States 
Internal  Revenue  Bonded  Warehouse  Receipts  covering  cotton,  grain, 
whiskey  and  commodities  in  storage  are  securities  under  our  Capital 
Issues  Law.  In  a  subsequent  telephone  conversation  you  explained  that 
the  point  in  which  you  are  interested  is  whether  warehouse  receipts 
generally  are   securities  under  our   Capital   Issues  Law. 

Section  3924(b),  (c)  of  the  Consolidated  Statutes  defines  securities  as 
including  "any  note,  stock  certificate,  stock,  treasury  stock,  bond,  deben- 
ture, evidence  of  indebtedness,  transferrable  certificate  of  interest  or 
participation,  certificate  of  interest  in  a  profit-sharing  agreement,  certifi- 
cate of  interest  in  an  oil,  gas  or  mining  lease,  collateral  trust  certificate, 
any  transferrable  share,  investment  contract,  or  beneficial  interest  in  or 
title   to  projjerty   or   profits   or   .   .    ." 

In  67  Corpus  Juris,  463,  the  following  definitions  of  "warehouse 
receipts"  are  given : 

"A  warehouse  receipt  is  a  written  acknowledgment  by  a 
warehouseman  that  he  holds  certain  goods  in  store  for  the 
person  to  whom  the  writing  is  issued,  the  essential  thing  being 
the  acknowledgm.ent  by  the  warehouseman  that  the  goods  are  in 
his  warehouse  or  store.  It  has  also  been  defined  as  a  simple 
written  contract  between  the  owner  of  the  goods  and  the 
warehouseman,  the  latter  to  store  the  goods  and  the  former 
to  pay  the   compensation   for   that   service." 

North  Carolina  has  a  uniform  Warehouse  Receipts  Act  which  de- 
fines and  punishes  certain  fraudulent  practices  on  the  part  of  ware- 
housemen,   etc.      Consolidated    Statutes,    Sections   4036-4095. 

It  might  be  possible  to  argue  that  the  warehouse  receipts  represent 
an  interest  in  property  or  aie  evidences  of  indebtedness,  or  are  trans- 
ferrable certificates  of  interest  as  included  in  the  statutory  definition 
of  "securities"  quoted  above. 

But  there  is  some  doubt,  as  evidenced  by  the  definition  of  "warehouse 
receipts,"  in  Corpus  Juris,  whether  these  terms,  considered  abstractly, 
would  include  warehouse  receipts.  There  is  even  more  doubt  whether,  if 
the  purposes,  and  general  provisions  of  the  Capital  Issues  Law,  and 
the  definition  of  "securities"  given  in  that  law  are  considered  together 
and  contextually,  that  "warehouse  receipts"  would  be  included  within 
the  terms  of  the  law.  Judge  Adams,  in  State  v.  Heath,  199  N.  C.  135, 
140    (1930),  wrote: 

"The  evils  which  the  Legislature  intended  to  denounce  are 
speculative  schemes  which  have  no  basis.  It  was  deemed  neces- 
sary to  supervise  the  efforts  of  organizers  and  promoters  who 
offer  to  sell  stocks,  bonds,  and  other  securities  in  person  or  by 
agents;  and  to  save  investors  from  laying  out  their  money  in 
securities  upon  the  promise  and  just  expectation  that  the  in- 
vestment would  return  a  profit  without  any  active  effort  on  the 
part  of  the  investors." 
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The  North  Carolina  law  applicable  to  "warehouse  receipts"  would 
seem  to  be  intended  to  protect  the  public  from  fraudulent  practices 
concerning   warehouse   receipts. 

As   Judge    Adams    said   in    State   v.    Heath,    supra: 

"That  penal  statutes  must  be  construed  strictly  is  a  funda- 
mental rule.  The  forbidden  act  must  come  clearly  within  the 
prohibition  of  the  statute,  for  the  scope  of  a  penal  statute  will 
not  ordinarily  be  enlarged  by  construction  to  take  in  offenses  not 
clearly  described;  and  any  doubt  on  this  point  will  be  resolved 
in  favor  of  the   defendant." 

Under  Florida  law,  Fla.  Acts  1931,  c.  14,899(1),  the  definition  of 
"securities"  is  more  inclusive  than  ours.   That  act  provides: 

"  'Security'  shall  include  any  note,  stock,  treasury  stock,  bond, 
debenture,  evidence  of  indebtedness,  certificate  of  interest  or  par- 
ticipation, or  right  to  subscribe  to  any  of  the  foregoing  certifi- 
cates of  interest  in  a  profit-sharing  agreement,  certificate  of 
interest  in  an  oil,  gas  or  mining  lease,  collateral  trust  certificate, 
pre-organization  certificate,  pre-organization  subscription,  any 
transferrable  share,  investment  contract,  or  beneficial  interest  in 
title  to  property,  profits  or  earnings  or  any  other  instrument 
commonly  known  as  a  security;  including  an  interim  or  tem- 
porary bond,  debenture,  note,  certificate  or  receipt  for  a  security 
or   for    subscription    to    a    security." 

This  Act  was  amended  by  Fla.  Acts  1935,  c.  17,253,  to  give  an  even 
fuller    definition. 

Yet  the  Florida  Court,  in  Mutual  Bankers  Co.  v.  Terrell,  178  So.  399 
(Fla.  1938)  held  that  bonded  tvarehouse  receij)ts  for  tvhiskey  were  not 
"seciCrities"  within  the  meaning  of  the  Florida  Uniform  Sale  of  Securi- 
ties   Act,    quoted    above. 

My  conclusion,  therefore,  is  that  warehouse  receipts  are  not  securities 
within  the   meaning   of   the    Capital   Issues   Law. 

Subject:    Corporations;   Trademarks;   Application  to   Several 
Articles  of  One  Manufacturer,  etc. 

17  July,  1939. 
In  a  telephone  conversation  had  with  Mr.  Max  D.  Abernathy  on 
July  15,  the  following  question  was  asked  by  him:  "Under  Chapter  77  of 
the  Consolidated  Statutes  (Sections  3911  et  seq.),  can  the  same  trade- 
mark be  made  applicable  to  several  articles  of  one  manufacturer  by  one 
registration  thereof?" 

Section  3973  of  the  Consolidated  Statutes  provides  in  part  as  fol- 
lows, when  specifying  what  the  affidavits  to  be  filed  with  the  Secretary 
of  State  must  contain: 

"...  and  the  class  or  character  of  the  goods,  wares, 
merchandise  or  products  of  labor  to  which  the  same  has  been 
or  is  intended  to  be  appropriated  or  applied  .  .  .  and  there  shall 
be  paid  for  such  registry  a  fee  of  five  dollars." 

Section  3971  states  that  a  ti'ade  name  may  be  filed  for  registry  of 
any   trademark   that   has   been   used   or    its    intended   to    be    used   for  the 
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purpose  of  designating  "any  goods,  wares,  merchandise  or  products  of 
labor,"   etc. 

In  15  U.S.C.A.  (1939),  Section  131,  it  is  specifically  provided  that 
"on  a  single  application  for  registration  of  a  trademark  the  trademark 
may  be  registered  at  the  option  of  the  applicant  for  any  or  all  goods 
upon  which  the  mark  has  actually  been  used  comprised  in  a  single  class 
of  merchandise,  provided  the  particular  descriptions   of  goods  be   stated." 

In  the  codes  of  three  states,  picked  at  random,  were  found  provi- 
sions similar  to  that  in  North  Carolina:  Ark.  Dig.  Stat.  (Pope,  1937), 
Section  1472;  Tenn.  Code  Ann.  (Williams,  1934),  6765;  Va.  Code  Ann. 
(Michie,  1936),  Section  1458.  There  appears  to  be  no  court  decision  on 
the  point. 

Although  the  statute  does  not  specifically  say  so,  it  seems  reasonable 
to  conclude  that  one  registration  of  a  trademark,  where  the  affidavit 
lists  the  goods  to  which  the  trademark  refers,  would  be  sufficient,  and 
that  only  one   registration  fee  could  be  charged    therefor. 

Subject:  Foreign  Corporations;  Doing  Business;  Foreign  Trust 
Company  Acting  as  Trustee  Under  a  Pennsylvania  Testamentary 
Trust  Where  Part  of  Assets  are  Local  Lands  Which  Will  be 
Rented  and  Sold 

22  December,  1939. 
I  reply  to  your  letter  of  the  18th   enclosing   a   letter   from    Honorable 
George  H.  Wright,  Attorney  at  Law,  Asheville,  N.  C. 

He  advises  that  a  person  domiciled  in  Pennsylvania  died  there 
leaving  a  will  which  was  there  duly  probated.  Pai't  of  the  estate 
consists  of  a  half  interest  in  a  considerable  number  of  parcels  of 
real  estate  in  Buncombe  County.  It  and  other  assets  were  devised  to 
a  Pennsylvania  trust  company  in  trust,  and  it  appears  probable  that 
for  a  number  of  years  the  trust  company  will  be  engaged  in  the 
leasing  and  selling  of  this  property  and  otherwise  managing  the  same. 
The  question  presented  is  whether  the  trust  company  would  be  doing 
business  in  this  State  if  it  qualified  and  undertook  the  management 
of  the  property.  I  assume  the  business  mentioned  is  all  that  would 
be  carried  on  here  and  that  the  trust  company  does  not  intend  to  solicit 
or  engage  in  business  generally  and  that  all  of  its  activities  here 
would  be  confined  to  the  performance  of  its  duties  with  respect  to  this 
particular     trust. 

C.  S.  174  requires  a  non-resident  "executor  or  guardian"  to  appoint 
a  resident  process  agent.  That  Section  does  not  seem  to  apply  to  a 
trustee. 

C.  S.  1181  requires  every  foreign  corporation  "doing  business"  in  this 
State  to  qualify  in  the  manner  there  required.  The  question  arises 
under  its  provisions. 

The  inquiry  whether  a  particular  corporation  is  "doing  business" 
here  is  largely  one  of  fact.  Ivy  River  Land  and  Timber  Company  vs. 
National  Fire  and  Marine  Ins.  Co.,  192  N.  C.  115,  133  S.  E.  424. 
Whether  a  foreign  trust  company  engages  in  business  when  it  qualifies 
and    undertakes    the    administration    of     a    trust     in     another     State     is 
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discussed  in  Bogert,  Trusts  and  Trustees,  Section  132,  and  Fletcher, 
Cyclopedia  Corporations,  Permanent  Edition,  Sections  8382,  8384,  and 
8476. 

In  Petition  of  Guaranty  Trust  Company,  In  re:  Jones,  248  Mass.  319, 
143  N.  E.  46,  it  was  held  that  a  foreign  trust  company  could  not  qualify 
as  trustee  under  the  will  of  a  resident  decedent  without  being  domesticated. 
Certain  Massachusetts  Statutes  may  possibly  afford  some  ground  for  dis- 
tinguishing the  case,  but  I  read  it  as  laying  down  the  proposition  that 
even  though  the  business  to  be  done  by  the  trust  company  is  con- 
fined to  one  estate,  if  it  requires  the  management  and  administration 
of  local  lands  and  other  assets,  the  doctrine  of  single  or  isolated  facts 
is  inapplicable  for  the  reason  that  what  will  be  required  in  such  case  is  a 
series  of  continuous  acts  over  a  period  of  time  of  the  nature  for  which 
the  trust  company  is  chartered  and  that  is  "doing  business."  Upon  the 
authority  of  that  case,  it  would  seem  that  the  Pennsylvania  trust 
company  would  be  required  to  qualify  under  C.  S.  1181. 

Subject:   Corporations;   Voluntary  Dissolution;   Unanimous  Consent 

OP    Stockholders 

10  February,  1940. 
C.  S.  1182,  providing  for  the  voluntary  dissolution  of  corporations, 
requires  that  upon  the  consent  in  writing  by  two-thirds  in  interest  of 
the  stockholders  of  the  corporation  to  a  dissolution  expressed  in  a  meet- 
ing held  in  accordance  with  the  provisions  of  the  statute,  it  shall  be 
filed  in  the  office  of  the  Secretary  of  State,  who,  upon  being  satisfied  by 
due  proof  that  the  requirements  have  been  met,  shall  issue  a  certificate 
"that  the  consent  has  been  filed."  Whereupon,  the  Board  of  Directors 
is  required  to  file  this  in  the  office  of  the  Clerk  of  the  Superior  Court 
of  the  county  in  which  the  principal  office  of  the  corporation  is  located 
and  publish  it  as  required  by  the  statute.  Upon  filing  in  the  office  of 
the  Secretary  of  State  an  affidavit  of  publication,  as  required,  "the 
corporation  is  dissolved." 

The  section  further  provides  as  follows:  "Whenever  all  stockholders 
consent  in  writing  to  a  dissolution,  no  meeting  or  notice  thereof  is  neces- 
sary, but  on  filing  the  consent  in  the  office  of  the  Secretary  of  State,  he 
shall  forthwith  issue  a  certificate  of  dissolution,  which  shall  be  pub- 
lished as  above  provided,  and  recorded  in  the  office  of  the  Clerk  of  the 
Superior  Court  of  the  county  in  which  the  principal  office  of  the 
corporation  is  located." 

Where  there  is  unanimous  consent  to  the  dissolution,  under  the 
language  above  quoted  the  Secretary  of  State,  upon  the  filing  of  such 
consent  in  his  office,  is  required  to  "forthwith  issue  a  certificate  of 
dissolution."  It  is,  therefore,  my  opinion  that  under  the  statute  a  tem- 
porary certificate  should  not  be  issued  upon  the  filing  of  unanimous 
consent,  but  the  statute  directs  that  there  shall  be  issued  forthwith  the 
certificate  of  dissolution,  which  is  the  only  certificate  required  to  be 
issued    by   your   office. 

In  complying  with  this  statute,  however,  you  would  need  to  have  in 
mind  the  provisions  of  the  Revenue  Act,  which  require  that  a  certificate 
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be  furnished  by  the  Commissioner  of  Revenue  showing  the  payment 
of  taxes  due  by  the  corporation  as  a  condition  to  the  cancellation  of 
the   certificate   of   incorporation. 

Subject:  Entries  and  Grants;  Lands  Under  Navigable  Waters 

22  March,  1940. 

I  have  examined  the  files,  letters,  and  the  vv^arrant  and  plats  of  survey 
w^hich  were  submitted  by  the  attorneys  of  Charles  A.  Lutz  for  the 
purpose  of  obtaining  a  grant  of  lands  covered  by  the  waters  of  the 
Perquimans  River  adjacent  to  the  property  of  the  said  Charles  A.   Lutz. 

After  an  examination  of  the  statutes  relative  to  entries  and  grants 
and  the  cases  interpreting  same,  I  have  reached  the  conclusion  that 
such  a  grant  may  be  issued  by  your  Department  under  the  following 
conditions : 

(1)  The  grant  should  contain  the  statement  that  the  grant  is  being 
issued  for  "the  purpose  of  erecting  wharves  thereon."  Section  7543, 
Michie's   N.   C.   Code    (1939)    provides: 

"Persons  owning  lands  on  any  navigable  sound,  river,  creek 
or  arm  of  the  sea,  for  the  purpose  of  erecting  wharves  on  the 
side  _  of  the  deep  water  thereof,  next  to  their  lands,  may  make 
entries  of  the  lands  covered  by  water,  adjacent  to  their  own, 
as  far  as  the  deep  water  of  such  sound,  river,  creek,  or  arm  of 
the  sea,  and  obtain  title  as  in  other  cases.  But  persons  making 
such  entries  shall  be  confined  to  straight  lines,  including  only 
fronts  of  their  own  tracts,  and  shall  in  no  respect  obstruct 
or    impair    navigation." 

In  considering  the  effect  of  the  grant  issued  under  this  section,  the 
Courts  have  held  that  it  amounts  to  an  easement  only  and  does  not 
convey   an   absolute   fee. 

Gregory   v.    Forbes,    96    N.    C.    77; 

A.   &   N.    C.   R.   R.  V.    vVay,   172    N.    C.    774; 

Barfoot  v.  Willis,  178  N.  C.  200. 

In  A.  &  N.   C.  R.  R.  v.  Way,  supra,  the  Court  says  at  page  776: 

"Under  Rev.  Code,  ch.  42,  sec.  1  (now  Revisal,  sec.  1693), 
lands  covered  by  navigable  waters  were  not  the  subject  of  entry, 
but  this  was  changed  by  Acts  of  1854-5,  ch.  21  (Revisal,  sec. 
1696),  and,  in  this  respect,  the  policy  of  the  State  has  been 
changed,  and  entries  of  such  lands  are  permitted,  but  to  a  limited 
extent,  and  not  with  the  capacity  of  acquiring  absolute  title 
thereto  in  fee  as  in  case  of  entries  upon  and  grants  issued 
for  other  or  dry  lands.  It  was  thought  by  the  Legislature  that 
in  the  case  of  lands  covered  by  navigable  waters  the  interests 
of  the  State  would  be  better  subserved  by  extending  the  right  of 
entry  thereof  to  the  riparian  owners  for  the  restricted  purpose 
of  using  them  for  erecting  wharves  on  the  side  of  deep  water 
in  front  of  the  shore  in  the  manner  provided  in  the  statute 
(Revisal,  sec.  1696),  but  the  State  evidently  did  not  intend  to 
part  with  all  of  its  title,  and  granted  merely  a  privilege  or 
easement  in  the  land  and  waters  covered  thereby,  for  the  single 
purpose  of  building  wharves  in  aid  of  commerce  and  a  better 
enjoyment  of  the  shores  of  navigable  waters." 
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(The  section  cited  as  Revisal,  sec.  1696,  is  the  present  Section  7543, 
cited  above.) 

(2)  The  entry  and  grant  should  be  "confined  to  straight  lines," 
including  only  the  front  of  the  Lutz  tract.  Section  7543,  Michie's  N.  C. 
Code     (1939). 

Holly  V.  Smith,  130  N.  C.  85; 

Land  Co.  v.  Hotel,  132  N.  C.  517,  and  cases  cited  sivpra. 

In  Holly  V.   Smith,  sujn-a,  it  is  said: 

"The  land  here  in  question,  as  was  admitted  on  the  trial, 
is  covered  by  the  navigable  waters  of  Chowan  River,  and  there- 
fore it  was  not  subject  to  entry,  except  for  wharves  by  the 
adjacent  riparian  owner  in  front  of  his  own  property,  and 
even  then  subject  to  restriction." 

(3)  I  am  of  the  opinion  that  the  statement  that  Charles  A.  Lutz 
has  improved  this  land  "by  clearing  and  cutting  off  therefrom  logs, 
roots,  stumps  and  other  obstructions  so  that  said  lands  may  be  used 
for  the  purpose  of  drawing  or  hauling  nets  and  seines  thereon,  for  the 
purpose  of  taking  and  catching  fish"  should  not  be  embodied  in  the 
grant.  The  prior  right  of  fishing  granted  by  Section  1964,  Michie's  N. 
C.  Code  (1939)  is  a  right  granted  to  the  riparian  owner  who  has  made 
this  improvement  and  is  not  a  right  that  could  be  given  to  him  by 
grant. 

I  am,  therefore,  of  the  opinion  that  your  office  does  not  have  the 
authority  to  include  this   statement  in   the  grant. 

I  am  returning  to  you  under  separate  cover  your  files  and  am  mailing 
direct  a  copy  of  this  opinion  to  Attorneys  Worth  &  Horner,  Elizabeth 
City,    North    Carolina. 

Subject:   Alien  Registration;   Constitutionality 

28  March,  1940. 
You  inquire  as  to  the  constitutionality  of  the  Bolich  Alien  Registra- 
tion Act  which  was  enacted  as  Chapter  185  of  the  Public  Laws  of  1927 
and  is  codified  as  North  Carolina  Code  Ann.  (Michie,  1939)  Section 
193 (a) -(h).  The  Registration  Act  provides  briefly  for  the  registration 
of  aliens  residing  in  North  Carolina  with  the  Clerk  of  the  Superior 
Court  of  the  county  in  which  such  alien  resides.  At  the  time  of  register- 
ing every  alien  is  required  to  furnish  certain  information  which  is  set 
forth  in  the  Statute.  The  Secretary  of  State  is  required  to  distribute 
booklets  known  as  Alien  Registration  Certificates  to  the  Clerks  of  the 
Superior  Court.  Failure  of  an  alien  to  register  or  the  altering  of  a 
registration  certificate  is  made  a  misdemeanor.  A  registration  fee  of  $1.00 
is    required. 

I  know  of  no  case  in  which  the  Bolich  Alien  Registration  Act  has 
been  held  invalid.  However,  a  Pennsylvania  alien  registration  statute  was 
held  invalid  by  a  United  States  District  Court  in  the  case  of  Davido- 
witz  V.  Hines,  30  F.  Supp.  470  (M.  D.  Pa.  1939).  The  Pennsylvania 
Statute  provided  for  the  annual  registration  of  certain  aliens  and  a 
registration  fee   of  $1.00   was   required.      Failure   to   register   or   to   carry 
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an  alien  identification  card  was  made  punishable  by  fine  or  imprison- 
ment or  both.  The  Court  held  the  Act  invalid  as  an  encroachment 
upon  a  field  reserved  to  federal  action  and  as  denying  equal  protection 
of  the  laws  to  aliens.      The   Court   said: 

"The  Act  therefore  is  unconstitutional  because  it  purports 
to  operate  in  a  field  in  which  the  individual  states  of  the  United 
States  are  without  authority  to  legislate.  Therefore  it  may  not 
be  justified  as  an  exercise  of  the  police  power  of  the  State  of 
Pennsylvania.  It  attempts  to  usurp  power  confided  by  the 
constitution  to   the    Federal    Government." 

The  Commonwealth  of  Pennsylvania  contended  that  the  Act  was 
valid  since  it  provided  for  nothing  more  than  a  census.  The  Court  did 
not  adopt  that  contention  and  said  that  the  statute  placed  conditions 
upon  the  right  of  an  alien  to  reside   in   Pennsylvania. 

The  North  Carolina  Statute  is  similar  to  the  Pennsylvania  Statute 
but  is  not  so  stringent  since  only  one  registration  is  required  and  the 
only  off'ense  created  by  the  Statute  is  the  failure  to  register.  However, 
it  may  well  be  that  the  North  Carolina  Statute  would  be  held  unconsti- 
tutional on  the  grounds  that  it  invades  a  province  of  legislation  reserved 
exclusively    to    the    Federal    Congress. 

That  there  is  some  room  for  state  legislation  relating  to  aliens  is 
an  inference  which  may  be  drawn  from  the  case  of  Arrowsmith  v. 
Voorhies,  55  F.  (2d)  310  (E.  D.  Mich.  1931).  In  that  case  a  state 
statute  required  unnaturalized  foreign-born  persons  to  obtain  certifi- 
cates of  residence,  prohibited  certain  aliens  from  acquiring  legal  residence 
in  the  state  and  prohibited  their  employment,  etc.  The  Court  held  the 
Act  invalid  "because  it  seeks  to  usurp  the  power  of  government,  ex- 
clusively vested  by  the  constitution  in  Congress  over  the  control  of  aliens 
and  immigration."  The  Court  expressly  refused  to  discuss  whether 
certain  features  of  the  Act  were  sustainable  saying  the  whole  Act  being 
inseparable  must  fall.  The  inference  of  course  is  that  there  is  a 
possibility  that  if  the  Act  were  separable  certain  provisions  of  it  might 
be   sustained. 

The  Supreme  Court  of  the  United  States  in  Truax  v.  Raich,  60  L.  ed. 
131  (1915)  passed  upon  an  Arizona  Statute  which  prohibited  the  em- 
ployment of  non-elector  aliens  of  more  than  20  9o  of  the  payroll  of  any 
employer  having  five  or  more  employees.  The  Act  was  held  invalid, 
the    Court   saying : 

"The  assertion  of  an  authority  to  deny  to  aliens  the  oppor- 
tunity of  earning  a  livelihood  when  lawfully  admitted  to  the 
state  would  be  tantamount  to  the  assertion  of  the  right  to 
deny  them  entrance  and  abode,  for  in  ordinary  cases  they  can- 
not live  where  they  cannot  v/ork.  And,  if  such  a  policy  were 
permissible,  the  practical  result  would  be  that  those  lawfully 
admitted  to  the  country  under  the  authority  of  the  Acts  of 
Congress,  instead  of  enjoying  in  a  substantial  sense  and  in 
their  full  scope  the  privileges  conferred  by  the  admission, 
would  be  segregated  in  such  of  the  states  as  chose  to  offer 
hospitality. 

"The  authority  to  control  immigration — to  admit  or  exclude 
aliens — is  vested  solely  in  the  Federal  Government." 
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In  Ex  parte  Ah  Cue,  35  Pac.  556  (Calif.  1894)  the  California  Court 
construed  a  California  Statute  which  prohibited  Chinese  from  un- 
lawfully coming  into  the  state  and  provided  for  registration,  certificates 
of  registration,  and  the  exportation  of  criminals,  etc.  The  Court  held 
that  the  power  exercised  by  the  California  Legislature  was  exclusively 
in  the  United  States  Congress  by  virtue  of  Section  8,  Article  I  of  the 
United    States    Constitution. 

While  there  would  be  ample  authority  to  justify  the  Courts  in  holding 
our  statute  invalid,  yet  the  probable  purpose  of  the  Statute  is  more 
in  the  nature  of  a  census  and  it  may  be  that  the  field  relating  to  aliens 
is  not  so  completely  outside  the  jurisdiction  of  our  General  Assembly 
that  it  could  not  validly  pass  the  Act  in  question.  I  am  not  con- 
strained therefore  to  render  an  opinion  that  the  Statute  is  invalid 
but  feel  that  the  matter  is  one  which  in  the  final  analysis  must  be 
passed  on  by  the  Courts.  In  my  opinion  the  office  of  the  Secretary  of 
State  as  well  as  the  Clerks  of  the  Superior  Court  would  be  warranted 
in  complying  with  the  Statute  until  such  time  as  the  matter  is  finally 
decided  by  the  Courts. 

Subject:    Corporations — Foreign;    Process    Agents;    Principal    Office 

20  May,  1940. 

In  your  letter  of  May  13  you  submit  several  questions  handed  you 
by  Mr.  F.  S.  Spruill  of  Rocky  Mount,  relative  to  the  granting  of  per- 
mission to  a  foreign  corporation  to  do  business  in  this  State.  The  questions 
will   be   answered   in   the    order   presented : 

"(1)  In  addition  to  naming  the  location  of  the  principal  office  in 
this  State,  do  these  statutes  (C.  S.  1136,  1181)  undertake  to  prescribe  two 
separate   and    distinct   requirements,   to   wit: 

(a)  Naming  the   agent  in  charge   of   the   principal   office   in   this 
State;    and 

(b)  Naming  the  agent  upon  whom  process  can  be   served?" 
Section    1137    requires    every    corporation    having    property    or    doing 

business  in  this  State  to  have  an  officer  or  agent  in  the  State  upon 
whom  process  may  be  served.  Section  1181  requires  a  statement  to  be 
filed  with  the  Secretary  of  State,  including  the  name  of  the  agent  in 
charge  of  the  principal  offices  in  this  State.  It  would  seem  that  each 
of  the  two  sections  contains  a  specific  requirement  which  must  be  met 
by  the  corporation.  However,  the  agent  in  charge  of  the  principal 
office  is  also  a  process  agent  under  certain  conditions.  See  C.  S.  Section 
483  and  annotations  thereto.  He  may  also  be  designated  as  process 
agent   under    Section   1137. 

"(2)  Is  the  'principal  oflftce'  the  one  in  which  an  employee-agent  is 
in  charge  and  at  the  entrance  to  which  the  name  is  conspicuously  dis- 
played?" 

The  location  of  the  principal  office  is  a  matter  resting  largely  with 
the  corporation.  For  instance,  under  C.  S.  Section  1133,  the  directors 
of  a  local  corporation  may  change  the  location  of  the  principal  office. 
Of  course,  the  principal  office  designated  by  the  corporation  should  be 
its  headquarters  in  the   State,   or  the  place  where   its   chief  or  principal 
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affairs  are  transacted.  Black's  Law  Dictionary  (3d  ed.,  p.  1285).  The 
two  factors  mentioned  in  the  question  are  indicative  that  the  particular 
office   has   been   chosen  by   the   corporation   as   its    "principal   office." 

"(3)  Cannot  the  employee-agent  in  charge  of  the  principal  office  at 
the  entrance  to  which  the  name  is  conspicuously  displayed  also  be  the 
'process  agent'?  However,  cannot  a  corporation,  if  desired,  appoint  an 
agent  for  process  who  is  not  the  employee-agent  in  charge  of  the 
principal   office?" 

The  first  question  was  answered  under  No.  1,  supra.  The  answer 
to  the  second  question  is,  yes.  This  would  not  mean,  however,  that  the 
agent-in-charge  would  not  also  be  a  process  agent  under  Section  483 
under  the  circumstances  indicated  therein. 

"(4)  If  the  answer  to  the  last  question  is  'yes'  may  the  process 
agent  be  another  individual  (not  employee)  or  a  corporation,  either  of 
which  may  be  located  in  a  different  North  Carolina  city  from  the 
principal    office?" 

There  is  no  restriction  as  to  the  location  of  the  process  agent  of  a 
foreign  corporation,  although  C.  S.  Section  1137(a)  requires  every 
corporation  chartered  under  the  laws  of  North  Carolina  to  have  a 
process  agent  in  the  county  where  its  principal  office  is  located.  But  it 
is  again  pointed  out  that  the  agent-in-charge  of  the  principal  office 
would  be  a  process  agent  under  C.  S.  483,  within  the  limitations  of 
that  section. 

I  do  not  now  pass  on  the  question  whether  one  corporation  may  be 
the  process  agent  of  another  corporation.  If  a  specific  opinion  is  desired 
on  that  point  I  shall  be  glad  to  consider  the  matter  at  some  later  time. 

Subject:    Bolich    Act;    Registration    of   Aliens 

22  June,   1940. 

I  have  your  letter  of  June  21  inclosing  a  letter  from  Honoi'able 
George  W.  Fletcher,  Clerk  of  the  Superior  Court  of  Henderson  County, 
asking  for  an  interpretation  of  the  Bolich  Act,  C.  S.  192,  et  seq.,  and 
its  application  to  those  aliens  who  present  themselves  for  registration, 
but  who  do  not  have  »a  passport  with  proper  visa  admitting  such 
aliens  into  the  United  States  under  the  rules  and  regulations  in  force 
at  the  date  of  entrance.  Mr.  Fletcher  inquires  if  the  Clerk  should  refuse 
to  register  such  aliens  under  these  circumstances. 

I  think  such  aliens  should  be  registered.  The  Clerk  should  get  all 
the  information  available  under  C.  S.  193(c)  which  may  be  obtained 
from  such  aliens ;  that  a  notation  should  be  made  upon  the  record 
in  the  Clerk's  office,  setting  forth  the  information  which  the  aliens 
are  unable  to  furnish,  and  these  facts  should,  in  my  opinion,  be  trans- 
mitted to  you  as  Secretary  of  State  in  order  that  you  might  transmit 
the  same  to  the  proper  federal  authorities  so  appropriate  action  may 
be  taken  by  the  Federal  Government  as  to  such  aliens. 


OPINIONS  TO  STATE  AUDITOR 


Subject:  Pensions;  Payment  of  Warrant  in  Case  of  Death 

9  September,  1938. 

I  have  examined  the  correspondence  enclosed  in  your  memorandum 
of  September  8.  C.  S.  5168  (s)  seems  to  be  very  clear,  to  the  effect  that 
whenever  a  Confederate  pensioner  shall  die,  the  Clerk  of  the  Superior 
Court  shall  deliver  the  warrant  which  is  due  "to  the  widow  or  next 
of  kin  of  such  pensioner,  or  to  such  person  as  designated  by  the  State 
Board   of   Pensions." 

In  view  of  this  provision  of  the  statute,  the  warrant  should  not 
be  delivered  to  the  executor  of  the  estate,  but  directly  to  the  next  of  kin 
or  such  person  as  may  be  designated  by  the  State  Board  of  Pensions. 
It  seems  to  me  that  the  letter  written  on  August  31  by  Mrs.  M.  R.  Norris, 
Pension  Clerk,  states  the  situation  accurately  and  that  the  next  of  kin 
should  execute  the  proper  form  as  claimant.  If  no  next  of  kin  can  be 
found,  then  the  Pension  Board  should  designate  the  person  to  whom 
the  warrant  should   be  paid. 

Subject:    Confederate  Pensions;    Pension    Rolls 

10  November,  1938. 

You  state  that  Mrs.  William  Calder,  widow  of  a  Confederate  Soldier, 
who  is  ninety  years  of  age,  owns  real  estate  which  has  a  tax  value 
in  excess  of  $2,000;  that  this  property,  due  to  its  location,  is  not 
desirable  from  a  rental  standpoint  and  that  this  widow  is  unable  to 
earn  a  living  from  the  same;  that  she  is  otherwise  entitled  to  be  placed 
on  the  Class  "A"  Pension  Roll,  and  you  inquire  if  your  Board  could 
legally  place  her  on  the  Pension  Roll  as  a  Class  "A"  widow. 

Your  attention  is  called  to  the  proviso  appearing  at  the  end  of  C. 
S.  5168  (k)  (7)  to  the  effect  that  the  County  Board  of  Pensions  may 
place  upon  the  Pension  Roll  in  the  classes  to  which  they  would  other- 
wise belong  any  Confederate  Soldier,  Sailor,  or  widow,  disqualified  by 
the  provisions  of  the  section,  who  may  appear  to  be  unable  to  earn  a  liv- 
ing from  property  valued  as  much  as  ^2,000,  or  more,  for  taxation,  and 
who  may  appear  to  the  Board  from  special  circumstances  worthy  to  be 
placed  upon  the  Pension   Roll. 

From  the  letter  of  Mr.  Henderson,  it  is  my  opinion  that  there  are 
special  circumstances  in  this  case  which  would  amply  justify  the  Board 
placing  this  widow  upon  the  Class  "A"  Pension  Roll,  regardless  of  the 
fact  that  the  property  which  she  owns  has  tax  value  in  excess  of  $2,000. 

We  return  the  letter  of  Mr.  Henderson,  the  widow's  application  for 
Confederate  Pension,  and  the  copy  of  your  letter  to  Mr.  Henderson 
date  October  25,  1938. 
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Subject:   Salaries  and  Fees;   District  Solicitors 

27  April,  1939. 

You  state  that  a  Solicitor  of  this  State  has  presented  a  claim  to  you 
for  payment  under  the  provisions  of  Sections  7696-7697  of  the  Consoli- 
dated Statutes,  under  the  terms  of  which  a  District  Solicitor  is  allowed 
a  fee  of  $20  for  each  case  in  which  he  appears  in  Federal  Court,  after 
obtaining   permission  to    do   so   as    provided    therein. 

By  enacting  Chapter  157  of  the  Public  Laws  of  1923,  the  General 
Assembly  placed  all  District  Solicitors  on  a  salary  basis,  which  salary 
"shall  be  paid  in  lieu  of  all  other  fees  or  other  compensation  now  or 
hereafter  allowed  by  law  for  performing  the  duties  of  their  office." 
This  Act  has  been  amended  several  times,  but  the  language  quoted  above 
appears  in  each  amendment.  C.  S.  7696  et  seq.  is  an  old  statute,  and 
perhaps  was  in  full  force  and  effect  at  the  time  Solicitors  were  on  a 
fee  basis.  However,  since  the  enactment  of  the  Act  in  1923  referred 
to  above,  and  the  amendments  thereto,  I  do  not  think  that  District 
Solicitors  are  entitled  to  the  fee   prescribed  by    C.    S.   7696   et   seq. 

Subject:  Confederate  Pensions;  Transfer  to  Old  Age  Assistance 

9  June,  1939. 
Chapter  102,  Public  Laws  of  1933,  is  specific  in  making  it  mandatory 
upon  the  County  Pension  Board  to  exclude  from  the  list  of  pensioners  all 
who  are  certified  as  being  eligible  for  Old  Age  Assistance.   The  language 
of  the  statute  is  as  follows: 

"Upon  such  certification  to  the  County  Pension  Board,  the 
County  Pension  Board  shall  revise  the  list  of  pensioners  in  said 
county  and  shall  exclude  from  said  list  all  widows  of  Con- 
federate veterans  and  all  colored  servants  of  Confederate  soldiers 
who  are  certified  as  being  eligible  for  old  age  assistance." 

The  word  "shall"  is  a  word  of  command  according  to  our  Supreme 
Court. 

Section   4   of   the   Act   provides: 

"That  in  the  event  it  is  determined  by  the  County  Board  of 
Welfare  that  the  awards  to  which  such  eligible  persons  are 
entitled  to  receive  shall  be  less  than  the  amount  paid  such 
persons  as  pensioners,  such  names  shall  not  be  withdrawn 
from  the  said  pension  list,  and  the  County  Board  of  Welfare 
shall  not  make  any  award  of  old  age  benefits  to   such  persons." 

You  will  note  that  Section  4  refers  to  the  County  Board  of  Wel- 
fare and  not  the  County  Pension  Board.  Therefore,  the  statute  makes 
it  mandatory  on  the  County  Pension  Board  to  transfer  all  persons  who 
are  certified  to  them   as   being   eligible  for   Old   Age   Assistance. 

Subject:    Confederate  Veterans;   Payment  of  Pensions   to   Veterans 
Dying  Between  March  15  and  June  15 

7  July,  1939. 
You    have    submitted    to    me    a    letter    from     Honorable    B.     D.     Mc- 
Cubbins,    Clerk    of    the    Superior    Court    of    Rowan    County,    under    date 
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of  July  5,  and  a  letter  from  Honorable  R.  F.  Grouse,  under  date  of 
July  5,  both  referring  to  the  payments  that  can  be  made  to  a  Con- 
federate pensioner  under  C.  S.  5168  (s).  In  our  conference  you  have 
presented  the  argument  that  the  Confederate  pensioners  are  entitled  to 
have  paid  to  the  widow  or  next  of  kin  of  such  pensioner  a  sum  which 
would  be  due  on  account  of  such  pension  between  the  1st  and  the  15th 
day  of  June,  1939.  In  the  letters  referred  to  and  in  your  argument 
about  the  matter,  it  is  contended  that  C.  S.  5168  (s)  remained  in  effect 
until  July  1,  1939,  as  Chapter  187  of  the  Public  Laws  of  1939  provided 
in    Section    6    thereof    as    follows: 

"This     Act     shall     be     in     full     force     and     effect     from     and 
after   July   1,    1939." 

This  Act  repealed  C.  S.  5168 (s),  but,  as  stated  by  you,  the  entire 
Act   was   effective   only   from    and   after   July    1,    1939. 

It  is  my  opinion  that  your  views  about  this  are  right,  and  find 
support    in    Cowen    v.    Withrow,    116    N.    C.    771. 

Chapter  187  of  the  Public  Laws  of  1939  repeals  C.  S.  5168 (q), 
which  provides  that  payment  of  pensions  shall  be  made  between  the 
first  and  15th  of  December  for  one-half  of  the  yearly  pension,  and 
between  the  1st  and  the  15th  of  June  for  the  other  half.  This  was 
enacted  by  Chapter  189  of  the  Public  Laws  of  1921,  and  in  the  Act 
there  was  also  included  the  provisions  found  in  C.  S.  5168  (s),  and, 
therefore,  should  be  construed  in  pari  materia.  The  1939  Act  provides 
for  monthly  payments  of  Confederate  pensions  effective  from  and  after 
the  1st  of  July.  Pensions,  however,  are  provided  on  an  annual  basis, 
the  method  of  payment  being  fixed  on  a  monthly  basis  after  the 
effective  date  of  the  1939  Act;  they  remain,  however,  as  annual 
pensions. 

The  provisions  of  the  1921  Act  clearly  contemplated  that  the 
widow  or  next  of  kin  of  the  pensioner  should  be  provided  with 
the  June  payment,  or  the  December  payment  as  the  case  might  be, 
for  pensioners  dying  after  the  last  payment,  in  order  to  provide  for 
funeral  expenses  of  the  deceased.  The  1939  Act  provides  in  lieu 
£)i  that,  the  payment  of  $100  to  be  paid  to  the  personal  repre- 
sentative or  next  of  kin  of  the  deceased.  It  is  my  opinion  that  the 
General  Assembly  did  not  intend  that  the  benefits  of  this  law  should 
be  withdrawn  from  the  Confederate  pensioners,  or  their  families,  for 
those  pensioners  who  died  between  March  15  and  June  15,  1939. 
See    Cowen    v.    Withrow,    supra. 

It  is,  therefore,  my  opinion  that  you  would  be  authorized  to  pay 
to  the  widow  or  next  of  kin  of  a  Confederate  pensioner  for 
a  pensioner  who  has  died  between  March  15  and  June  15,  1939,  one- 
half  of  the  annual  pension  which  would  be  due  such  pensioner  as 
provided  in  C.   S.  5168  (s). 

Subject:   Escheats;   Unclaimed  Funds  in  the  Hands  of  the 
State  Treasurer 

13  February,  1940. 
The    question    arises    as    to    whether    or    not    the    State    Auditor    has 
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authority  under  the  provisions  of  Section  4  of  Chapter  22,  Public  Laws 
of  1939,  to  turn  over  to  the  University  of  North  Carolina  all  monies 
now  in  the  hands  of  the  State  Treasurer,  represented  by  State  warrants 
payable  to  municipal  corporations  and  officers  of  such  corporations 
which   have    been    unclaimed    for    a    period    of    five    years. 

This   section   is   as   follows: 

"Sec.  4.  All  monies  now  in  the  hands  of  the  Treasurer 
of  the  State  represented  by  State  warrants  in  favor  of  any 
person,  firm,  or  corporation  whatsoever,  which  have  been  un- 
claimed for  a  period  of  five  years  shall  be  turned  over  to  the 
University  of   North    Carolina." 

Section  5  of  this  Act  provides  in  effect  that  such  money  coming 
into  the  University  of  North  Carolina  under  the  terms  of  this  Act 
shall  be  held  by  it  without  liability  for  profit  or  interest  until  a  just 
claim  therefor  shall  be  preferred  by  the  parties  entitled  thereto,  and 
that  if  such  a  claim  is  not  filed  within  a  period  of  ten  years,  such 
money    shall    be    held    by    the    University    absolutely. 

I  am  advised  by  the  escheats  officials  of  the  University  of  North 
Carolina  that  when  just  claims  have  been  filed  and  established  to  such 
funds  with  the  proper  University  officials,  in  no  instance  has  advantage 
been  taken  of  the  ten  year  statute  of  limitations  referred  to  in  this 
statute,   or   other   applicable   escheats    statutes. 

I  am  of  the  opinion  that  the  terms  of  Section  4  above  quoted  are 
applicable  to  all  persons,  firms,  or  corporations,  municipal  or  otherwise, 
whether  named  payable  to  any  officer  or  agent  of  such  municipal  or 
other  corporations,  and  that  you  would  have  authority  to  transfer  such 
funds  to  the  University  in  accordance  with  the   terms   of  the  above   Act. 


OPINIONS  TO  STATE  TREASURER 


Subject:  Transfer  of  Registered  Bond  Standing  in  the  Name 
OF  Dr.  W.  C.  Martin 

3  February,  1939. 

I  have  your  letter  of  January  30.  You  have  shown  me  a  certificate 
from  the  Clerk  of  the  Superior  Court  of  Davie  County  disclosing  that 
Dr.  W.  C.  Martin  died,  leaving  a  will  naming  L.  P.  Martin,  Flossie 
Martin  and  Charles  A.  Burrus,  Executors.  I  have  before  me  a  copy  of 
Dr.  Martin's  will,  in  which  he  bequeathed  to  his  wife,  Frances  C.  Martin 
"$26,000  in  State  Bond(s)  to  be  held  in  trust  by  said  Frances  C. 
Martin,  the  interest  to  be  used  and  as  much  of  the  principal  as  may 
be  necessary  for  her  proper  support  during  her  natural  lifetime."  The 
will  then  provides  that  the  residue  of  the  estate  is  to  be  divided  between 
his  heirs  at  law. 

Mrs.  Martin  died  on  January  17,  1939.  In  her  lifetime  she  had  been 
paid  the  interest  as  required  by  the  will.  The  question  arises  as  to 
whether  or  not  you  can  transfer  one  of  the  bonds  as  requested  by  the 
Executors    upon   the    authority   exhibited    to    you. 

Under  the  power  of  attorney  furnished  you,  signed  by  the  Executors, 
it  is  my  opinion  that  you  would  be  authorized  to  transfer  one  of  the 
bonds  mentioned,  as  requested  and  directed  by  them.  However,  it  is 
impossible  to  be  certain  of  the  construction  which  our  Coui't  might 
place  upon  the  indefinite  language  of  the  will,  and  it  would  be  ad- 
visable to  have  some  person  qualify  as  Administrator  of  the  estate 
of  Mrs.  Frances  C.  Martin  and  obtain  an  authorization  of  transfer  from 
such  Administrator  in  addition  to  those  which  you  now  hold  from  the 
Executors. 

Subject:   Taxation;   Garnishment  of  Wages  of  State  Employees 

14  June,  1939. 

Paragraph    (e)    of    Section    1713,   Public   Laws   of    1939,  provides: 

"Tax  collectors  may  proceed  against  the  wages,  salary  or 
other  compensation  of  officials  and  employees  of  this  State  and 
its  agencies  and  instrumentalities  and  officials  and  employees 
of  political  subdivisions  of  this  State  and  their  agencies  and 
instrumentalities  in  the  manner  provided  by  subsection  (d)  of 
this  section.  In  such  cases  the  notice  shall  be  served  upon  the 
treasurer  of  the  employing  government  or  agency  or  instru- 
mentality and,  if  there  is  no  treasurer,  then  upon  the  chief 
financial  officer  thereof.  In  the  case  of  notices  served  upon 
the  State  Treasurer,  the  notice  shall  state  the  place  and  character 
of  the  taxpayer's  employment." 

The  last  sentence  of  this  paragraph  contemplates  that  where  it  is 
sought  to  garnishee  the  wages  of  State  employees,  notice  must  be  served 
upon  the  State  Treasurer.  The  State  Treasurer  ought  then  to  notify  the 
budget   or    disbursing    officer    of   the    particular    State    Department   where 
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the   taxpayer   is    employed,    and    dii'ect    such    disbursing    officer    to    comply 
with  the  North  Carolina  law  relating  to  garnishment  for  taxes. 

Although  the  law  does  not  so  require,  it  would  be  advisable  for  the 
tax  collector  to  send  a  duplicate  notice  to  the  disbursing  officer  of  the 
State  Department  in  which  the  taxpayer  is  employed. 

Subject:   Costs;   Officers'  Benefit  Fund;   Traffic  Courts 

14  November,  1939. 
In  your  letter  of  November  13  you  enclose  a  letter  from  C.  E.  Reitzel, 
Jr.,  Assistant  Clerk  of  the  Municipal  Court  of  the  City  of  High  Point. 
Mr.  Reitzel  asks  whether  the  $1.00  fee  provided  for  in  Chapter  349, 
Section  9,  of  the  Public  Laws  of  1937,  for  the  Officers'  Benefit  Fund, 
is   to   be   collected   in   the   cases   outlined   by   him. 

The    part    of    the    section    referred    to    is: 

"In  every  criminal  case  finally  disposed  of  in  the  criminal 
courts,  .  .  .  wherein  the  defendant  is  found  guilty  and 
assessed  with  the  payment  of  costs,  there  shall  be  assessed 
against  said  convicted  person  one  dollar  ($1.00)  additional 
cost,  to  be  collected  and  paid  over  to  the  Treasurer  of  North 
Carolina   .    .    ." 

It  is  not  clear  from  Mr.  Reitzel's  letter  just  what  the  procedure  is 
in  the  cases  to  which  he  refers.  He  says  that  the  cases  are  "not 
actually  tried  but  are  adjusted  before  our  Chief  of  Police.  However, 
payments  collected  thereon  goes  through  the  books  of  this  office  and 
appears    of    record    here." 

This  office  is  of  the  opinion  that  if  the  traffic  law  violators  do  not 
actually  plead  guilty  to  any  off'ense  and  are  not  found  guilty  in  court, 
the  $1.00  cost  would  not  have  to  be  collected.  However,  if  the  procedure 
is  such  that  appearance  is  made  in  court,  either  by  the  violator  or  by 
the  chief  of  police  acting  in  his  behalf,  and  a  plea  of  guilty  is  entered 
or  shown  on  the   books,  the  SI. 00  fee  would  have  to  be  collected. 

This  office  would  not  care  to  rule  on  the  constitutionality  of  the 
procedure   described   by  Mr.    Reitzel. 

Subject:  Banks  and  Banking;  Forged  Endorsements 

5  January,  1940. 
You  state  that  there  have  been  a  number  of  Unemployment  Com- 
pensation checks  issued  by  the  Unemployment  Compensation  Commission 
to  certain  claimants  in  the  vicinity  of  Wilmington,  North  Carolina,  upon 
which  the  payee's  name  has  been  forged,  and  in  due  course  these  checks 
were  presented  to  the  State  Treasurer  by  the  Wachovia  Bank  and  Trust 
Company  of  Raleigh,  North  Carolina,  and,  subsequently,  a  State  voucher 
was  issued  to  the  Wachovia  Bank  and  Trust  Company  in  payment 
therefor.  The  question  arises  as  to  the  liability  of  the  State  Treasury 
for  the  amount  of  these  checks  upon  such  forged  endorsement.  The 
banks  at  which  such  checks  were  presented  for  payment  and  were  paid, 
set  up  as  a  defense  C.   S.  220(h)    and  C.   S.  3071. 
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C.   S.   220(h)    is   as  follows: 

"No  bank  shall  be  liable  to  a  depositor  for  payment  by  it 
of  a  forged  check  or  other  order  to  pay  such  money,  unless, 
within  sixty  days  after  the  receipt  of  such  voucher  by  the  de- 
positor, he  shall  notify  the  bank  that  such  check  or  order  so 
paid  is  forged." 

This  statute  is  not  applicable  to  the  situation  here,  as  the  forgery 
in  the  instant  case  is  not  upon  the  depositor's  check,  but  is  a  forgery 
of  the  payee's  name  upon  the  back  thereof  and  is  a  forged  endorsement. 

C.   S.  3071   is   as   follows: 

"Notice  of  dishonor.  To  whom  notice  of  dishonor  must  be 
given. — Except  as  herein  otherwise  provided,  when  a  negotiable 
instrument  has  been  dishonored  by  non-acceptance  or  non-pay- 
ment, notice  of  dishonor  must  be  given  to  the  drawer  and  to 
each  endorser,  and  any  drawer  or  endorser  to  whom  such  notice 
is  not  given  is   discharged." 

This  statute  on  its  face  has  no  application  to  the  present  situation. 
The  vouchers  in  question  were  not  dishonored;  they  were  eventually 
paid  by  the  drawer  and  claim  is  here  made  by  the  drawer  upon  the 
bank  with  whom  it  had  its  deposit,  for  the  reason  that  the  endorse- 
ment  of   the   payee   was    forged    on   the    several   vouchers. 

It  is  well  settled  under  the  decisions  of  our  Court  that  the  bank  in 
which  a  person  has  a  deposit  assumes  the  responsibility  for  the 
erroneous  payment  of  any  check  not  drawn  or  authorized  by  the 
depositor,  as  well  as  the  jjayment  of  a  check  on  a  forged  endorsement, 
unless  the  drawer  was  guilty  of  some  negligence  which  caused  the 
bank    to    make    the    payment. 

In  the  case  of  McKaughan  v.  Trust  Co.,  182  N.  C.  545,  it  is  said: 
"The  plaintiff  having  canceled  the  security  he  held  for  the 
$1,065.84,  contends  that  though  he  was  paid  by  Byerly's  check 
that  sum  out  of  the  proceeds  of  the  check  which  he  handed  to 
Byerly  he  is  entitled  to  recover  the  full  amount  of  the  check 
which  he  made  payable  to  Adella  Byerly,  and  which  by  an  en- 
dorsement unauthorized  by  her  was  paid  by  the  bank. 

"A   bank   is   liable   for   the  payment   of    a   check   on   a    forged 
endorsement,    unless    the    drawer   was    guilty    of    some    negligence 
which  caused  the  bank  to   pay  it.   'A  bank  is   authorized  to   pay 
only  to  the  person  designated  by  the  depositor.  It  cannot  charge 
against  the  depositor's  account  an  amount  paid  by  it  on  a  forged 
endorsement    of    the    depositor's    check    unless    such    payment    is 
properly    attributable    to    the    negligence    or    other    fault    of    the 
depositor,   or  unless  the  money   has    actually   reached   the   person 
who    the     drawer    intended     should     receive     it,     or    the     drawer 
himself.'  " 
Under    the    above    authority    and    cases    therein    cited,    I    am    of    the 
opinion    that   the    Wachovia    Bank    is    liable    to    you    as    State    Treasurer 
for    the    full    amount    of    the    vouchers    upon    which    forged    endorsements 
have    been    made. 

Subject:  Attachment  and  Garnishment 

30  April,  1940. 
There    is    no    provision    in    the    law    for    garnishment    of    wages    of    a 
State   employee   for   any  other   purpose   than   the   collection  of   taxes. 


OPINIONS  TO  STATE  SUPERINTENDENT  OF 
PUBLIC  INSTRUCTION 


Subject:  School  Funds;  Fines  and  Forfeitures;   Suits  Against 
Clerks  for  Fees 

10  August,  1938. 
Your  letter  of  August   6th   raises  two  questions: 

1.  Does   the    Clerk   have   the   right   to    impose    a    fee    of    five    per    cent 
on    fines    and    forfeitures? 

The  answer  to  this  is  found  in  the  case  of  Board  of  Education  v. 
High  Point,  213  N.  C.  636,  in  which  our  Supreme  Court  held  that  the 
Clerk  of  the  Municipal  Court  of  High  Point  was  not  entitled  to  retain 
any  percentage  of  the  fines  and  forfeitures  imposed  in  that  Court  as 
his  fees  or  commissions.  The  Constitution  uses  the  words  "clear  pro- 
ceeds" and  the  Court  was  of  the  opinion  that  this  meant  the  entire 
amount   of  the   fines   and  forfeitures,   without    any   deductions. 

2.  How  far   back   can  the   Clerk   be    required   to    reimburse   the    Board 
of    Education    for    fees    illegally    retained? 

There  are  two  possibilities  here:  the  first  that  the  fees  are  in  the 
Clerk's  own  account,  and  the  second  that  they  are  in  the  hands  of  the 
town  or  county  treasurer.  If  they  are  in  the  hands  of  the  town  or 
county  treasurer  so  that  suit  must  be  brought  against  the  town,  the 
case  of  School  Directors  v.  City  of  Asheville,  137  N.  C.  503,  holds  that 
a  city  or  town  cannot  be  called  upon  to  account  for  fines  collected 
beyond  two  years.  This  is  the  provision  of  C.  S.  Sec.  442(1),  which 
provides   as   follows : 

"All  claims  against  counties,  cities  and  towns  of  this  State 
shall  be  presented  to  the  chairman  of  the  board  of  county  com- 
missioners, or  to  the  chief  officers  of  the  cities  and  towns, 
within  two  years  after  the  maturity  of  such  claims,  or  the  holders 
shall   be   forever   barred   from    a   recovery   thereon." 

If  suit  is  brought  against  the  Clerk  of  Court  as  an  individual,  it 
would  seem  that  a  three  year  statute  of  limitations  would  apply.  This 
was  the  holding  in  School  Directors  v.  City  of  Asheville,  128  N.  C. 
249,  where  the  Court  failed  to  take  into  account  the  statute  above  quoted. 
This  was  treated  as  a  case  under   C.   S.   Sec.  441(9). 

Our  conclusion,  therefore,  is  that  if  the  action  is  against  the  town 
or  county  itself^  recovery  could  be  had  for  only  two  years  back  fees; 
but,  if  the  suit  is  against  the  Clerk  as  an  individual,  a  three  year 
period  would  apply. 

Subject:   School  Law;  Duty  of  School  Board  in  Refusing 
Admission  of  Pupil 

22  August,  1938, 
In    answer    to    your    letter    enclosing    questions    from     Superintendent 
W.    A.    Graham    of   the    Kinston    City    Schools,    I   am    of   the   opinion   that 
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the  fact  that  a  child  is  illegitimate  is  not  a  proper  basis  for  refusing 
admission  to  school. 

1.  C.  S.  5384  provides  that  no  child  with  negro  blood  shall  attend 
the  schools  for  the  white  race.  Where  a  school  board  is  concerned  with 
a  child  who  has  negro  blood,  and  is  at  the  same  time  illegitimate,  the 
problem  is  complicated  by  the  difficulty  of  proving  the  paternity  of  the 
child.  In  this  situation,  I  would  suggest  that  the  School  Board  should 
merely  make  an  entry  to  the  effect  that   "John   Jones   is   excluded   from 

attendance  at  the  School  for  white  children."  If  this  were  done, 

it  would  be  up  to  the  child  to  bring  some  action  to  gain  admission  and 
a  record  would  be  made  as  to  the  exact  reason  for  exclusion  when 
the  case  would  be  heard. 

2.  When  mandamus  is  brought  to  compel  admission,  ordinarily  the 
burden  of  proof  rests  on  the  defendant  to  show  cause.  C.  S.  5423  (b) 
provides  that  when  action  is  brought  in  court  against  a  County  Board  of 
Education  for  the  purpose  of  compelling  the  Board  to  admit  any  child 
or  children  who  have  been  excluded  from  any  school  by  the  order  of  the 
Board,  the  order  of  the  Board  shall  be  presumed  to  be  correct,  and  the 
burden  of  proof  shall  be  on  the  complaining  party  to  show  the  contrary. 
This  provision  is  found  in  the  Public  Laws  of  1923  and  there  is  no 
specific  application  of  the  same  provision  to  City  School  Boards.  No 
valid  reason  appears  for  not  adopting  the  same  procedure  in  the  case 
of  City  School  Boards. 

3.  School  Boards  are  not  liable  for  torts  unless  the  members  of 
the  School  Board  act  maliciously.  The  leading  case  on  this  is  Betts 
v.  Jones,  208  N.  C.  410.  The  general  rule  is  that  public  officials  who 
are  exercising  judgment  and  discretion  are  not  individually  liable  for 
a  breach  of   duty,   unless   they   act  corruptly   or  with   malice. 

I  trust  that  this  will  be  a  sufficient  answer  to  Superintendent  Graham 
and  it  might  be  wise  to  warn  him  that  if  there  is  any  question  against 
the  School  Board,  it  will  be  necessary  to  have  local  counsel,  and  it  might 
be  wise  for  him  to  refer  this  matter  to  the  School  Board's  attorney, 
if  there  is  one. 

Subject:  School  Laws;  Disbursement  of  Literary  Loan  Fund;  School 
Building  in  City  Administrative  Unit 

26  September,  1938. 

I  am  returning  the  letter  from  the  Superintendent  of  the  Lincoln 
County  Schools  which  you  enclosed  in  your  communication  of  Sep- 
tember   24. 

Under  the  rulings  which  we  have  made,  and  with  which  you  are 
familiar,  a  city  administrative  unit  has  the  exclusive  power  to  make  its 
own  contracts  for  the  erection  or  repair  of  schoolhouses  and  should 
deal  directly  with  the  Board  of  County  Commissioners.  This  seems 
to  follow  from  Chapter  353,  Public  Laws  of  1937,  and  provisions  of  the 
School  Machinery  Act.  The  loan  of  $16,500  from  the  State  Literary  Loan 
Fund  to  the  County  Board  of  Education,  to  be  used  by  the  Lincolnton 
City  Administrative  unit,  should  be  handled  as  other  capital  outlay 
funds    are    handled.    In    this    case,    the    fund    is    deposited    by    the    State 
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with  the  County  Depository  and  constitutes  a  part  of  the  county  funds. 
Since  this  fund  is  designated  for  a  particular  purpose,  to  assist  in 
constructing  a  school  building  in  Lincolnton,  it  should  be  transferred 
to  the  Lincolnton  School  authorities  and  disbursed  by  them  in  the 
same  manner  as  other  capital  outlay  funds.  After  the  County  Board 
of  Education  has  allocated  this  fund  for  the  erection  of  a  school  build- 
ing in  a  city  administrative  unit,  its  only  obligation  is  to  see  that  the 
fund  is  transferred  to  the  city  administrative  unit. 

Subject:   School  Law;  Powers  of  County  Board  of  Education; 
Discharge  of  Teachers 

10  November,  1938. 

C.  S.  5461  provides  in  part  that  if  a  county  superintendent  reports 
to  the  board  of  education  that  the  work  of  any  teacher  is  unsatisfactory, 
or  that  such  teacher  has  not  observed  the  rules  and  regulations  of  the 
board  of  education,  the  board  has  full  authority  at  any  time  during  the 
year,  upon  notice  of  ten  days,  to  investigate  the  charges  and,  if  sus- 
tained, to  reduce  the  salary  of  the  teacher,  and  finally  may  discharge  such 
teacher  for  failure  to   perform  the  duties  prescribed   by  the   board. 

Subject:  Constitutional  Debt  Limitation;  County  Assumption  of 
District  School  Bonds 

5  January,  1939. 

I  have  been  delayed  in  answering  your  letter  of  December  21  on 
account  of  desiring  to  make  a  careful  investigation  of  the  important 
subject  presented  by  you.  With  your  letter  you  sent  me  a  letter  from 
Mr.  R.  M.  Gray,  Superintendent  of  the  Statesville  City  Schools.  Your 
letter,  and  his,  raises  the  question  as  to  whether  or  not  a  county's 
assumption  of  outstanding  school  bonds  would  be  subject  to  the  con- 
stitutional debt  limitation  provided  in  Article  V,  Section  4. 

I  find  no  case  in  which  our  Court  has  been  called  upon  to  decide 
this  question.  Any  opinion  which  may  be  expressed  will  be  based  upon 
conclusions  reached  from  a  study  of  other  cases  which  may  throw  some 
light  upon  the  proposition.  I  do  not  find  in  other  cases  any  answer 
which   could   be   considered   as    conclusive. 

In  Thompson  v.  Harnett  County,  209  N.  C.  662,  the  Court  sustained 
an  Act  of  the  General  Assembly,  Chapter  342,  Public  Laws  of  1935, 
authorizing  Harnett  County  to  issue  county  bonds  to  refinance  road 
bonds  issued  by  a  township  in  the  county,  it  was  held  that  since  the 
proceeds  of  the  township  bonds  were  used  for  a  necessary  county  ex- 
pense and  the  entire  county  received  the  benefit  of  the  expenditure 
by  the  township,  and  since  the  Constitution,  Article  VII,  Section  2, 
imposes  the  duty  on  County  Commissioners  to  supervise  the  roads,  the 
levying  of  taxes  and  finances  of  the  county,  objection  to  the  proposed 
county  bond  issue  on  the  ground  that  the  statute  authorizing  the  bond 
issue  violates  the  Constitution,  Article  VII,  Section  9,  by  granting  the 
power  to  tax  one  community  or  local  tax  district  for  the  exclusive  benefit 
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of    another,    is    untenable.    There    was    no    question    involved    in    this    case 
of    constitutional    debt    limitation. 

In  Hallyburton  v.  Board  of  Education,  213  N.  C.  9,  the  question 
arose  as  to  the  conflict  betv^reen  Article  V,  Section  4,  of  the  Constitution 
and  Article  VII,  Section  7,  and  Article  V,  Section  6.  In  the  opinion 
of  the   Court  v^rritten   by   Barnhill,  J.,   it  was   said: 

"It  follows  that  the  provisions  of  Article  V,  Sec.  4,  now 
constitute  the  dominant  or  controlling  limitation  upon  the  power 
of  local  units  to  contract  debts  or  to  issue  its  bonds,  and  its 
provisions  are  superimposed  upon  the  limitations  contained  in 
Article  VII,  Sec.  7,  and  in  Article  V,  Sec.  6,  of  the  Constitu- 
tion. To  the  provisions  of  the  section  under  consideration  the 
former  decisions  of  this  Court  must  likewise  yield  and  are  no 
longer  authoritative  except  within  the  limitations  of  this  section." 

This  case  involved  the  validity  of  proposed  bonds  to  be  issued  by 
Burke  County  for  the  purpose  of  erecting  and  equipping  school  build- 
ings necessary  for  the  constitutional  six  months  school  term,  the  money 
to  be  borrowed  from  the  State  Literary  Fund.  In  concluding  the 
opinion,  the  Court  said: 

"The  primary  duty  to  provide  for  a  six  months  public  school 
during  each  year  and  to  furnish  the  necessary  buildings  and 
equipment  therefor  rests  primarily  upon  the  State.  The  State 
in  turn  is  empowered  to,  and  has,  delegated  to  the  several 
counties  the  duty  to  furnish  the  necessary  buildings  for  the 
constitutional  school  term.  The  board  of  commissioners  of  a 
county,  however,  are  without  authority  to  comply  with  this  dele- 
gation of  power  in  violation  of  the  provisions  of  the  section 
of  the  Constitution  under  consideration  without  first  submitting 
the  question  to  a  vote  of  the  people.  If  the  people  of  the  county 
or  other  municipal  corporation  will  not  by  their  vote  authorize  an 
increase  of  the  bonded  debt  beyond  the  prescribed  limitations  the 
State  will  have  to  devise  other  means  to  meet  the  requirements 
of   the    Constitution   in   respect   to    education." 

The  constitutional  debt  limitation.  Article  V,  Section  4,  so  far  as 
here  pertinent,   provides: 

"  *  *  *  the  General  Assembly  shall  have  no  power  to 
authorize  counties  or  municipalities  to  contract  debts  and  coun- 
ties and  municipalities  shall  not  contract  debts  during  any  fiscal 
year  to  an  amount  exceeding  two-thirds  of  the  amount  by  which 
the  outstanding  indebtedness  of  the  particular  county  or  munici- 
pality shall  have  been  reduced  during  the  next  preceding  fiscal 
year,  unless  the  subject  be  submitted  to  a  vote  of  the  people 
of  the  particular  county  or  municipality." 

The  immediate  question  is,  therefore,  whether  or  not  the  assumption 
by  a  county  of  district  school  bonds  would  be  contracting  a  debt  by 
the    county. 

In  order  to  hold  that  the  assumption  of  school  bonds  of  a  district  was 
not  contracting  indebtedness  within  the  meaning  of  the  constitutional 
debt  limitation,  the  Court  would  be  required  to  conclude  that  the 
assumption  of  the  bonds  was  not  a  new  debt  so  far  as  the  county 
as  a  whole  or  as  a  unit  of  government  is  concerned.  This  could  be 
predicated  only  upon  the  theory  adopted  in  the  case  of  Thompson  v. 
Harnett  County,  that  the  issuance  of  bonds  by  a   school   district  was  for 
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the  benefit  of  the  county  as  a  whole  and  that,  therefore,  the  assump- 
tion of  such  indebtedness  would  not  create  any  new  obligation  on  the 
part  of  the  county. 

I  am  inclined  to  believe  that  the  Court  would  not  take  this  view 
and  would  hold,  on  the  contrary,  that  an  assumption  of  the  district 
bonds  would  be  contracting  a  new  indebtedness  by  the  county,  and  if  the 
indebtedness  exceeded  the  constitutional  limitation,  it  would  be  necessary 
to  have  a  vote  of  the  entire  county.  The  constitutional  debt  limitation 
provision  excepts  debts  contracted  to  fund  or  refund  valid  existing  debt. 
If  the  court  should  hold  that  the  district  bonds  were,  in  legal  effect, 
valid  existing  debts  of  the  county  as  a  whole,  the  exception  would  be 
applicable.    I    do    not  believe   the    Court   would,    however,    so    hold. 

If  they  should  accept  the  view  that  the  obligations  of  the  special 
district  are  in  reality  county  obligations,  the  debt  limitation  provision 
would  be  applicable  in  the  first  instance  and  might  thereby  prohibit  a 
district  from  issuing  bonds  which  would  extend  the  county's  debt  beyond 
the    limitation. 

I  regret  that  I  am  unable  to  find  any  court  decision  which  would 
set  this  question  at  rest. 

Subject:    School  Laws;    Powers   and   Duties   of   the   State   Superin- 
tendent OF  Public  Instruction;  Lunch  Rooms 

15  March,  1939. 

The  question  has  arisen  as  to  whether  or  not  the  Superintendent  of 
Public  Instruction  has  authority  to  sponsor  gardening  and  canning 
projects  to  be  carried  on  in  connection  with  lunch  rooms  which  are 
operated   in    connection   with   public    schools   of  the    State. 

Section  30  of  Chapter  394,  Public  Laws  of  1937,  authorizes  trustees 
and  school  committees  in  any  school  in  this  State  to  provide  cafeterias 
and  places  where  meals  may  be  provided  for  school  children  as  a  function 
of  such  public  schools. 

The  Superintendent  of  Public  Instruction  of  the  State,  under  the 
provisions  of  Consolidated  Statutes  5402,  et  seq.,  is  given  general  super- 
vision over  all  of  the  schools  of  the  State;  he  is  required,  among 
other  things,  to  look  after  the  school  interests  of  the  State,  to  direct  the 
operation  of  the  public  schools  and  enforce  the  laws  and  regulations 
in  relation  thereto,  and  to  acquaint  himself  with  the  peculiar  educational 
wants  of  the  several  sections  of  the  State,  and  to  take  all  proper  means 
to  supply  such  wants. 

I  am  of  the  opinion  that  under  these  broad  powers  the  Superintendent 
of  Public  Instruction  of  this  State  has  the  legal  power  to  sponsor 
the  projects  referred  to  in  the  first  paragraph  of  this  letter  and  to 
sponsor  the  same  in  connection  with  the  cafeterias  and  places  where 
meals  may  be  provided  in  any  of  the  public   schools   of  this   State. 

Subject:   School  Law;  Special  School  Elections 

28  March,  1939. 
Under  the  terms    of   Article   XXIII,    Chapter   95,    of   the    Consolidated 
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Statutes,  Volume  three,  1924,  the  Board  of  County  Commissioners  designates 
the  polling  places,  appoints  registrars  and  judges,  and  canvasses  and  judi- 
cially determines  the  results  of  special  school  elections  authorized 
under  this  Article.  See  specifically  Sections  5641  and  5658  of  the  Con- 
solidated   Statutes. 

Subject:  School  Laws;  Improvements  on  Teachers'  Home; 
Constitutional   Debt    Limitation 

27  March,  1939. 

I  have  your  letter  of  March  24,  concerning  the  financing  of  im- 
provements to  a  dwelling  house  now  owned  by  the  County  Board  of 
Education  of  Caldwell  County.  The  county  officials  proposed  to  borrow 
money  from  the  local  Building  and  Loan  Association  to  make  these 
improvements  for  converting  the  dwelling  into   a  modern  teachers'  home. 

The  Constitution,  Article  V,  Section  4,  imposes  very  specific  limita- 
tions upon  the  increase  of  public  debt.  If  Caldwell  County  has  no  con- 
stitutional borrowing  margin,  there  would  have  to  be  a  vote  of  the 
people  to  enable  the  County  to  contract  a  debt  for  the  payment  of  the 
improvements    on   the   teachers'   home   as    explained   in   your    letter. 

I  cannot  understand  how  a  Building  and  Loan  Association  could 
advance  the  money  for  such  improvements  without  requiring  the  County 
to  enter  into  an  agreement  by  giving  proper  notes  and  mortgage  for 
the  repayment  of  the  money  so  advanced.  To  enter  into  such  an 
arrangement  would  be  contracting  a  debt  by  the  County,  and  thus 
be  subject  to  the  constitutional  limitation. 

The  remaining  solution  of  this  difficulty  would  be  to  secure  a  vote 
of   the    people. 

Subject:    School  Machinery  Act;   Workmen's   Compensation 

2  May,  1939. 
Mr.  Hugh  Beam,   Superintendent  of  Schools  at  Marion,  inquires,  first, 
if  the   local    school    board   has    any    liability    under    the    Workmen's    Com- 
pensation Act  for  Vocational  Economics  Teachers. 

Section   22   of   the    Act   is   in   part   as    follows: 

"The  provisions  of  the  Workmen's  Compensation  Act  shall 
be  applicable  to  all  school  employees,  and  the  State  School 
Commission  shall  make  such  arrangements  as  are  necessary  to 
carry  out  the  provisions  of  the  Workmen's  Compensation  Act 
as  are  applicable  to  such  employees  as  are  jjaid  frotn  State 
school  funds.  Liability  of  the  State  for  compensation  shall  be 
confined  to  school  employees  paid  by  the  State  from  State 
school  funds  *  *  *  *  The  county  and  city  administrative  units 
shall  be  liable  for  Workmen's  Compensation  for  school  em- 
ployees whose  salaries  or  wages  are  paid  by  such  local  units 
from  local  funds,  and  such  local  units  shall  likewise  be  liable 
for  Workmen's  Com.pensation  of  school  employees  employed  in 
connection  with  teaching  vocational  agriculture,  home  economics, 
trades,  and  industrial  vocational  subjects,  supported  in  part 
by  State  and  Federal  funds,  Avhich  liability  shall  cover  the  entire 
period   of   service   of   such   employees." 
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Under  the  latter  portion  of  the  section  quoted  above,  I  am  of  the 
opinion  that  the  county  would  be  liable  for  Workmen's  Compensation 
for  any  injury  which  school  employees  employed  in  connection  with 
teaching  vocational  agriculture,  home  economics,  trades,  and  industrial 
vocational  subjects  might  sustain,  caused  by  an  accident  arising  out  of 
and  in  the  course  of  their  employment  and  the  State  would  not  be  liable. 

The  State  would  be  liable  for  injuries  to  any  janitors  who  are  paid 
wholly  from'  State  funds,  in  the  case  of  injury  or  death  as  the  result  of 
an   accident  arising  out   of   and   in   the   course   of   their    employment. 

Subject;   School  Law;   Election  of  Teachers;   1939  School 
Machinery  Act 

9  May,  1939. 

The  question  arises  as  to  whether  or  not  a  teacher  has  any  right  to 
continue  in  employment  as  the  result  of  the  non-compliance  of  school 
officials  with  the  provisions  of  Section  12  of  the  1939  School  Machinery  Act. 

This  office  has  formerly  held  that  a  person  who  is  not  re-elected 
has  no  right  to  the  position,  by  reason  that  no  notice  was  given  of 
failure  to  re-elect.  Section  12  of  the  1939  School  Machinery  Act  does 
not  change  this  provision.  It  only  changes  the  date  on  which  it  shall 
be  the  duty  of  school  officials  to  notify  teachers  of  election  or  rejection, 
but  it  imposes  no  particular  penalty  on  the  officials  for  violation  of 
this  section. 

The  duty  to  notify  is  made  clearer  by  the  1939  Act,  but,  in  my 
opinion,  a  teacher  who  has  not  been  notified  has  no  legal  right  to  his 
or  her  position  by  virtue  of  this  violation  of  duty  alone.  A  failure  to 
notify  does   not  constitute   an  automatic   reappointment   of   the   teacher. 

Subject:  School  Laws;  Alj^ocation  of  Funds  for  Vocational  Training 

9  May,  1939. 
This  office  has  held  in  a  number  of  opinions  (September  13,  1938, 
to  Mr.  W.  H.  Woolard;  January  11,  1939,  to  Mr.  Francis  E.  Liles)  that 
the  fund  for  vocational  training,  unlike  county-wide  current  expense 
school  funds,  is  distributed  in  the  discretion  of  the  County  Board  of 
Education  according  to  the  needs  of  schools  which  offer  vocational 
training.  Therefore,  the  allocation  of  county-wide  current  expense  school 
funds  should  not  include  funds  for  vocational  training. 

Mr.  Barbour's  letter  mentions  five  agricultural  teachers  and  five 
George  Reed  teachers.  I  assume  that  these  are  all  engaged  in  vocational 
work.  In  making  up  the  county  budget  in  Durham  County,  it  is  not 
necessary  to  include  this  item  in  determining  the  per  capita  for  dis- 
tribution to  the   city   administrative   unit. 

Subject:  School  Laws;  Payment  of  Teachers'  Salaries 

9  May,  1939. 
The    1939    School    Machinei-y    Act    provides    in    section    4    that    salary 
warrants    shall    be    issued    each    school    month    to    such    persons    as    are 
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entitled  to  the  same.  There  is  no  question  but  that  the  teachers  to 
whom  you  refer  are  entitled  to  their  salary  warrants. 

Section  7  of  the  School  Machinery  Act,  referring  to  school  com- 
mittees, does  not  include  any  provision  that  the  members  of  the  school 
committee   shall   sign   the   pay-roll. 

Section  20(1)  provides  that  State  school  funds  "shall  be  released 
only  on  warrants  drawn  on  the  State  Treasurer  signed  by  the  chairman 
and  the  secretary  of  the  county  board  of  education  for  county  admin- 
istrative units." 

Therefore,  I  am  of  the  opinion  that  vouchers  may  be  issued  to  your 
teachers  and  signed  in  accordance  with  the  provisions  of  Section  20 
quoted    above. 

Subject:   School  Laws;  Education  of  Married  Adults  in 
Regular  Schools 

29  May,  1939. 
C.  S.   5383,  which  is   Section  1   of  Chapter   136,   Public  Laws  of  1923, 
is   as   follows : 

"A  general  and  uniform  system  of  public  schools  shall  be 
provided  throughout  the  state,  wherein  tuition  shall  be  free  of 
charge  to  all  children  of  the  state  between  the  ages  of  six  and 
twenty-one  years.  The  length  of  term  of  each  school  shall  not 
be  less  than  six  months  or  one  hundred  and  twenty  days,  and 
every  man  or  woman  twenty-one  years  of  age  or  over  who  has 
not  completed  a  standard  high  school  course  of  study,  or  who 
desires  to  study  the  vocational  subjects  taught  in  said  school, 
shall  be  given  equal  privileges  with  every  other  student  in 
school." 

Chapter  198,  Public  Laws  of  1937,  providing  for  adult  education, 
does  not  change  in  any  way  the  1923  statute.  The  1937  Act  merely 
authorizes  the  State  Board  of  Education  to  provide  for  schools  to  teach 
adults. 

If  adults  wish  to  enter  the  regular  high  school,  to  complete  high 
school  work,  I  can  find  no  law  which  would  prevent  it.  In  fact,  C.  S. 
5383  would  seem  to  require  the  admission  of  such  persons.  Neither 
is    any    distinction    made    on    account    of    marriage. 

Subject:  Schools;  Payment  of  Approved  Budgets 

7  June,  1939. 

I  have  your  letter  of  June  5,  in  which  you  ask  my  opinion  as  to 
the  responsibitity  of  County  Commissioners  to  provide  funds  for  school 
budgets  which  have  been  approved.  You  enclosed  a  letter  from  Mr. 
J.  W.  Wilson,  Superintendent  of  Wayne  County  Schools,  relating  to  this 
matter,   which  letter   I   now  return. 

The  County  Fiscal  Control  Act,  C.  S.  1334(61)  et  seq.  provides 
that  in  the  supplemental  budget,  there  must  be  estimated  the  amount 
of  taxes  for  the  current  fiscal  year  which  will  not  be  collected  in  the 
same  year.  Section  1334(62)  provides  for  the  publication  of  the  statement  of 
the   financial    condition   of    the    county,    including,    in    subsection    (d),    the 
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amount  of  taxes,  including  land  sales,  for  each  of  the  three  preceding 
fiscal  years  which  remained  uncollected  at  the  end  of  such  years, 
respectively,  and  the  average  thereof,  and  the  amount  of  such  uncollected 
taxes  which  were  collected  by  the  close  of  the  preceding  fiscal  year. 
Section  1334(63)  requires  the  levy  of  taxes  at  such  rate  as  may  be 
necessary  to  produce  the  sums  appropriated  and  the  amount  of  the 
supplemental  budget  estimate  of  taxes  which  will  not  be  collectible  in 
the  current  fiscal  year,  after  taking  into  consideration  the  figures  con- 
tained in  the  budget  estimate  and  supplemental  budget  showing  surplus 
revenues  and  unencumbered  balances  carried  over  from  the  preceding 
fiscal  year  and  the  estimated  miscellaneous  revenues  from  other  sources 
than    taxation. 

Under  the  County  Fiscal  Control  Act,  provision  is  made  to  anticipate, 
based  upon  average  experience,  uncollected  taxes  in  a  current  year.  The 
law  is  mandatory  that  Boards  of  County  Commissioners  shall  levy  taxes 
as  stated  above.  If  these  provisions  of  the  law  are  carried  out  and  yet 
there  is  a  failure  of  revenues  so  that  the  same  are  insufficient  to  pay 
the  amount  provided  for  in  the  budget  for  schools  or  for  any  other 
purpose,  there  is  no  provision  by  which  it  could  be  paid,  except  by 
borrowing  in  anticipation  of  taxes,  as  authorized  by  law,  and  by 
further    levies   in   the   next    fiscal    year. 

Subject:    School   Laws;    Supplements   to    Salary   of    County 
Superintendent 

7  June,  1939. 

You  ask  whether  the  salary  of  a  county  superintendent  may  be 
supplemented  under  the  provisions  of  the  School  Machinery  Act. 

Section  6  of  the  1939  School  Machinery  Act  provides  for  three 
specific  ways  in  which  to  supplement  the  salary  of  a  county  superin- 
tendent. However,  the  supplement  which  is  proposed  in  your  inquiry 
does  not  come  within  any  of  these  specific  provisions.  An  examination 
of  Section  9  of  the  School  Machinery  Act  discloses  sufficient  authority 
for  supplementing  the  salary  of  a  county  superintendent  because  of 
additional  duties,  a  matter  which  rests  in  the  discretion  of  the  county 
board  of  education  subject  to  the  approval  of  the  State  School  Com- 
mission. 

Section  9  relates  to  the  objects  of  expenditures  and  includes  under 
general  control  the  salaries  of  superintendents.  The  last  paragraph 
of  Section  9  relates  to  the  allocation  of  fines,  forfeitures,  etc.,  and 
provides  that  funds  derived  from  these  sources  shall  be  applied  to 
maintenance  of  plant  and  fixed  charges:  "Provided  that  when  necessity 
shall  be  shown,  and  upon  the  approval  of  the  county  board  of  education 
or  the  trustees  of  any  city  administrative  unit,  the  State  School  Com- 
mission may  approve  the  use  of  such  funds  in  any  administrative  unit 
to  supplement  any  object  or  item  of  the  current  expense  budget,  includ- 
ing the  supplementing  of  the  teaching  of  vocational  subjects;  and  in 
such  cases,  the  tax  levying  authorities  of  the  county  administrative  unit 
shall  make  a  sufficient  tax  levy  to  provide  the  necessary  funds  for 
maintenance  of  plant,  fixed  charges,  and  capital  outlay." 
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It  was  the  opinion  of  Attorney  General  Seawell  in  the  letter  written 
on  November  25,  1935,  that  the  above  provision  was  sufficient  authority 
for  the  application  of  the  proceeds  of  fines,  forfeitures,  penalties,  dog 
taxes  and  poll  taxes,  and  those  received  by  the  county  from  all  other 
sources  except  State  funds,  to  supplement  the  salary  of  the  county 
superintendent  when  this  shall  be  adjudged  to  be  necessary  by  the  county 
board  of  education  and  the  State  School  Commission.  Should  this  leave 
an  insufficient  sum  from  those  sources  to  take  care  of  the  maintenance 
of  plant  and  fixed  charges,  then  it  is  the  duty  of  tax  levying  authorities 
to  levy  taxes  for  such  purpose. 

Therefore,  it  is  clearly  legal  to  supplement  a  superintendent's 
salary  under  the  provisions  of  section  9  of  the  School  Machinery  Act. 
As  to  county  superintendents,  the  matter  rests  in  the  discretion  of  the 
county  board  of  education,  subject  to  the  approval  of  the  State 
School    Commission. 

Subject:   School  Laws;  Allocation  of  County- wide  Current  Expense 
Funds;   Funds  for  Vocational  Training 

9  June,  1939. 

A  letter  from  Mr.  Basil  M.  Watkins  of  Durham  raises  a  question 
under  the  1939  School  Machinery  Act  which  we  failed  to  discuss  in 
connection  with  the  opinion  rendered  to  you,  concerning  the  allocation  of 
funds  for  vocational  training,  on  May  9,  1939. 

It  appears  that  the  1939  School  Machinery  Act,  Section  15(c),  third 
paragraph,  changes  the  previously  existing  law.  As  you  recall,  this 
office  has  held  a  number  of  times  that  the  allocation  of  county-wide 
current  expense  school  funds  should  not  include  funds  for  vocational 
training,  as  those  funds  should  be  distributed  according  to  the  needs 
of  schools  which  offered  vocational  training.  The  above  section  of  the 
School   Machinery  Act  apparently  changes  this   and   provides    as  follows: 

"All  county-wide  current  expense  school  funds  shall  be  appor- 
tioned to  county  and  city  administrative  units  and  distributed 
monthly  by  the  county  treasurer  to  each  unit  located  in  said 
county  on  a  per  capita  enrollment  basis.  County-wide  expense 
funds  shall  include  all  funds  for  current  expenses  levied  by 
the  Board  of  County  Commissioners  in  any  county  to  cover  items 
for  current  expense  purposes,  and  including  also  all  fines,  for- 
feitures, penalties,  poll  and  dog  taxes  and  funds  for  vocational 
subjects." 

Therefore,  the  present  School  Machinery  Act  would  seem  to  require  an 
allocation  of  funds  for  vocational  subjects  to  county  and  city  admin- 
istrative units  on  a  per  capita  enrollment  basis. 

Subject:    Local    School   Budgets 

20  June,  1939. 
I  have  your  letter  of  June  20,  in  which  you  write  as  follows: 

"The  question  has  arisen  in  several  counties  of  the  State  as 
to  who  should  originate  and  prepare  the  budget  for  a  county  or 
city    board    of    education.    Under    the    provisions    of    the    County 
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Fiscal  Control  Act  and  under  the  provisions  of  Section  15  of 
the  1939  School  Machinery  Act,  it  would  appear  that  this  is 
clearly  the  responsibility  of  the  county  board  of  education.  I 
should  like  to  have  your  opinion  on  this  specific  question — Who 
originates  and  prepares  the  budget  for  a  county  board  of 
education?" 

Under  the  School  Machinery  Act  of  1939,  Section  15,  dealing  v\^ith 
local  budgets,  it  is  provided  that  the  request  for  funds  to  supplement 
State  school  funds  shall  be  filed  with  the  tax  levying  authorities  in  each 
county  and  city  administrative  unit  on  or  before  the  15th  day  of  June, 
on  forms  provided  by  the  State  School  Commission.  The  tax  levying 
authorities  in  such  units  may  approve  or  disapprove  this  supplemental 
budget  in  whole  or  in  part.  The  section  further  provides  that  at  the 
same  time  and  in  the  same  manner,  each  county  and/or  city  ad- 
ministrative unit  may  file  a  capital  outlay  budget,  subject  only  to  ap- 
proval of  the  tax  levying  authorities  and  the  State  School  Commission. 
It  also  provides  that  in  the  same  manner  and  at  the  same  time,  each 
county  and/or  city  administrative  unit  shall  file  a  debt  service  budget, 
subject  to   similar  approval. 

This  Act  contemplates  that  the  budgets  in  the  first  instance  shall  be 
prepared  and  filed  with  the  tax  levying  authorities  by  the  county  or  city 
administrative  units,  and  when  filed,  are  subject  to  the  approval  or 
disapproval  of  the  tax  levying  authorities  and  the  State  School 
Commission. 

Subject:    School  Laws;    Allocation   of  Funds   Derived   From 
Insurance   Losses 

30. June,  1939. 

Your  letter  of  June  28,  enclosing  copy  of  letter  from  Superintendent 
John  W.  Comer  of  the  Surry  County  Schools,  raises  a  question  about 
the   allocation  of  funds   derived  from  insurance  losses. 

Section  15  of  the  School  Machinery  Act  of  1939  contains  the 
following   provision : 

"Provided,  that  funds  derived  from  payments  on  insurance 
losses  shall  be  used  in  the  replacement  of  buildings  destroyed, 
or  in  the  event  the  buildings  are  not  replaced,  said  funds  shall 
be  used  to  reduce  the  indebtedness  of  the  special  bond  taxing 
unit  to  which  said  payment  has  been  made,  or  for  other  capital 
outlay   purposes   within    said   unit." 

The  fund  is  in  the  first  place  to  be  used  for  the  replacement  of  the 
buildings  destroyed  by  fire.  If  such  buildings  are  to  be  replaced,  then 
the  fund  should  not  be  used  for  any  other  capital  outlay  purpose. 
Mr.  Comer's  letter  indicates  that  the  county  commissioners  intend  to 
replace  this  building,  consequently,  the  language  of  the  statute  is  clear 
and   requires   the   insurance   funds  to  be   used  for   that  purpose. 

Subject:   School  Laws;  Allocation  of  Poll  Tax  for  School  Purposes 

30  June,  1939. 
I    have    your   letter   of   June    26,    enclosing   letter   from    Superintendent 
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J.  C.  Colley  of  the  Rockingham  County  Schools,  concerning  the  effect 
of  the  1939  School  Machinery  Act  on  the  allocation  of  poll  taxes  for 
school    purposes. 

Article  V,   Section  2,   of  the   North   Carolina   Constitution   provides: 

"The  proceeds  of  the  state  and  county  capitation  tax  shall 
be  applied  to  the  purposes  of  education  and  the  support  of  the 
poor,  but  in  no  one  year  shall  more  than  twenty-five  per  cent 
thereof    be    appropriated    to    the    latter    purpose." 

Under  this  section  of  the  Constitution,  the  Supreme  Court  has  held 
that  not  less  than  seventy- five  per  cent  of  the  poll  tax  must  be  devoted 
to   school   purposes. 

Section  31   of  the   1939   School   Machinery   Act   provides: 

"It  shall  be  unlawful  for  any  of  the  proceeds  of  poll  taxes, 
dog  taxes,  fines,  forfeitures  and  penalties  to  be  used  for  other 
than    school    purposes." 

Of  course,  this  provision  in  the  School  Machinery  Act  must  reconcile 
with  the  Constitution,  which  permits  twenty-five  per  cent  of  the  poll 
taxes  to  be  applied  to  the  support  of  the  poor.  Therefore,  the  county 
commissioners  have  authority  to  appropriate  more  than  twenty-five  per 
cent  of  county  poll  taxes  for  poor   relief. 

While  Mr.  Colley's  letter  does  not  raise  the  question  of  the  allocation 
of  city  poll  taxes,  it  seems  to  be  clear  that  city  poll  taxes  are  not  levied 
for  school  purposes  and  do  not  come  within  the  provisions  of  Section 
31  of  the  School  Machinery  Act.  The  Constitution  only  speaks  of 
"county"  poll  taxes. 

Subject:    School  Libraries;    Capital  Outlay 

11  July,  1939. 

I  have  your  letter  of  July  10,  enclosing  a  letter  from  Mr.  H.  P. 
Harding,  Superintendent  of  Charlotte  Schools,  and  Mr.  A.  S.  Webb, 
Superintendent  of  Concord  Schools,  based  upon  which  you  submit  to  me 
the  following  question :  "Can  county  commissioners  make  provision 
under  the  provisions  of  Section  9  of  the  School  Machinery  Act  for  the 
maintenance  and  equipment  of  school  libraries  and  school  library 
facilities?" 

In  my  opinion,  the  answer  to  this  question  is  yes.  School  libraries 
and  school  library  facilities  are  a  necessary  part  of  the  constitutional 
school  term  and  constitute  an  item  of  equipment  as  essential  as  any 
other  equipment  provided  for  the  schools. 

Subject:    School  Laws;    Dismissal  of   Teachers 

15  July,  1939. 

I  have  your  letter  of  July  13,  enclosing  a  letter  from  Superintendent 
M.  E.  Yount  of  Alamance  County.  Mr.  Yount  inquiries  concerning  the 
powers  and  duties  of  the  County  Board  of  Education  in  connection  with 
charges  made  against  a  school  principal. 

C.  S.  5508,  5534,  and  5560,  which  are  sections  102,  131,  and  163  of 
the  Public   School   Law  of   1923,  are  the  statutory  provisions   concerning 
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suspension  and  dismissal  of  teachers.  In  this  connection  a  principal 
is  considered  to  be  a  teacher.  The  original  procedure  must  be  before 
the  school  committee  and  not  before  the  County  Board  of  Education, 
and  I  am  of  the  opinion  that  the  County  Board  of  Education  has  no 
jurisdiction  to  hear  charges  that  are  preferred  against  a  principal. 
The  charges  must  be  filed  with  the  County  Superintendent,  and  the 
procedure  set  up  in  C.  S.  5534  should  be  followed.  This  section  provides 
that  the  teacher  shall  be  given  the  right  of  appeal  to  the  County  Board 
of  Education.  C.  S.  5508  provides  that  either  the  teacher  or  the  com- 
mittee may  appeal  to  the  County  Board  of  Education,  although  there 
can  be  no  reason  why  a  committee  should  ever  appeal  from  its  own 
decision. 

In  the  case  which  you  present,  the  person  who  prefers  the  charges 
has  no  right  of  appeal,  and,  therefore,  if  neither  the  school  committee 
nor  the  principal  appeals  to  the  County  Board  of  Education,  it  would 
have  no  jurisdiction  of  the  matter. 

Subject:  Commissioner  of  Public  Trust  Contracting  for  His  Own 
Benefit;   C.   S.  4388 

18  July,  1939. 

You  inquire  if  a  member  of  a  county  board  of  education  could  legally 
sell  insurance  on  school  buildings  to  the  board. 

I  am  of  the  opinion  that  since  the  law  requires  the  board  of  educa- 
tion to  contract  for  insurance  on  county  property,  a  member  of  the 
board  of  education  could  not,  in  his  capacity  as  an  insurance  agent, 
insure  such  property  without  violating  the  provisions  of  C.  S.  4388, 
which  prohibits  a  director  of  public  trust  contracting  for  his  own  benefit. 

Subject:    School   Law;    Employment   of    Teachers 

15  August,  1939. 

I  have  your  letter  of  August  15  enclosing  a  letter  from  Mr.  W.  Henry 
Overman,  Superintendent  of  Schools  at  Gatesville,  wherein  he  inquires 
if,  after  contracts  have  been  signed  with  teachers  and  it  is  determined 
that  they  are  married  and  have  been  married  prior  to  their  election  as 
such  teachers,  this  is  such  an  element  of  deceit  on  the  part  of  the 
teachers  as  to  justify  a  breach  of  their  contract  and  dismissal  by  the 
committee  as  teachers. 

In  view  of  the  last  paragraph  of  Section  12  of  the  1939  School 
Machinery  Act  that  "in  the  employment  of  teachers,  no  rule  shall  be 
made  or  enforced  which  discriminates  with  respect  to  the  sex,  marriage 
or  non-marriage  of  an  applicant,"  I  do  not  think  that  the  school  com- 
mittee would  have  any  legal  authority  to  discharge  such  teachers  under 
the   circumstances    set    out   above. 

Subject:  County  Board  of  Education;  Special  Meetings;  How  Called 

14  November,  1939. 
In  your  letter   of   October   31   you   enclosed   a   letter  from    Mr.    Dallas 
Mallison,     Superintendent     of     Pamlico     County     Schools.     Mr.     Mallison 
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inquired   as   to   the   proper   method   of   calling   a    special   meeting    of   the 
County  Board  of  Education. 

Section  5422  of  Michie's  N.  C.  Code  is  as  follows: 

"The  county  board  of  education  shall  meet  on  the  first 
Monday  in  January,  April,  July  and  October.  It  may  elect  to 
hold  regular  monthly  meetings,  and  to  meet  in  special  sessions 
as   often   as  the   school   business   of   the   county  may   require." 

It  will  be  noted  that  the  Board  may  elect  to  hold  regular  monthly 
meetings  and  to  meet  in  special  session.  The  statutory  proceeding  for 
the  calling  of  special  meetings  must  be  strictly  followed,  and  in  this 
instance  discretion  rests  with  the  Board  itself.  Special  meetings  may, 
therefore,  be  provided  for  in  advance  by  resolution  of  the  Board  in 
regular  session. 

As  an  alternative  method,  the  Board  might  set  up  certain  machinery 
for  the  calling  of  special  meetings  such  as,  for  instance,  permitting  the 
Chairman  to  call  a  special  meeting  upon  proper  notice  to  the  Board 
members. 

Subject:    School  Machinery  Act;   Intoxicating  Liquor 

6  January,  1940. 

I  have  your  letter  of  January  4,  enclosing  a  letter  from  Mr.  J.  H. 
Knox,  Superintendent  of  the  Salisbury  City  Schools,  wherein  he  in- 
quires as  to  what  disposition  should  be  made  of  the  proceeds  derived 
from  the  sale  of  confiscated  tax  paid  liquor  under  the  provisions  of 
Chapter  12  of  the  Public  Laws  of  1939. 

This  chapter  provides  that  any  tax  paid  liquor  seized  and  confiscated 
may  be  given  to  hospitals  for  medicinal  purposes,  or  sold  to  legalized 
Alcoholic  Beverage  Control  stores  in  this  State,  and  the  proceeds  received 
therefrom  shall  be  placed  in  the  school  fund  of  the  county  wherein  such 
seizure  was  made. 

This  office  has  formerly  held  that  the  proceeds  derived  from  the 
sale  of  such  confiscated  whiskey  is  a  "forfeiture,"  and,  under  the 
terms  of  the  School  Machinery  Act,  Section  9,  all  fines  and  forfeitures 
go  to  the  expenditure  designated  as  "Maintenance  of  Plant  and  Fixed 
Charges."  Of  course,  "Maintenance  of  Plant  and  Fixed  Charges"  are 
current  expenses  and  under  Section  15  of  the  School  Machinery  Act, 
"...  all  county-wide  current  expense  school  funds  shall  be  appor- 
tioned to  county  and  city  administrative  units  and  distributed  monthly 
by  the  county  treasurer  to  each  unit  located  in  said  county  on  a  per 
capita  enrollment  basis  .  .  ." 

I  think  that  Mr.  Knox  is  correct  in  his  interpretation  as  to  what 
disposition  should  be  made  from  the  proceeds  derived  from  the  sale 
of   such   liquor. 

Subject:  School  Law;  Selection  of  Teachers 

21  March,  1940. 
I  have  your  letter   of   March   18,   enclosing   a  letter   from   Mr.   W.   E. 
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Sawyer,  wherein  he  inquires  if  the  school  committee  can  elect  any 
teacher  who  has  not  been  nominated  by  the  principal  of  the   school. 

Under  Section  7  of  the  School  Machinery  Act,  it  is  provided  that 
the  principals  of  the  district  shall  nominate  and  the  district  committee 
shall  elect  the  teachers  for  all  the  schools  of  the  district,  subject  to  the 
approval  of  the  County  Superintendent  of  Schools  and  the  County 
Board   of   Education. 

Under  this  provision  of  the  School  Machinery  Act,  I  do  not  think 
that  the  district  school  committee  could  elect  any  teacher  who  had  not 
been  nominated  by  the  principal  of  the  district.  You  will  find,  however, 
in  this  section  that  in  the  event  the  local  school  authorities  are  unable  to 
agree  upon  the  nomination  and  election  of  teachers,  the  County  Board 
of  Education  shall  select  the  teacher  or  teachers,  which  selection  shall  be 
final   for   the   ensuing   year. 

Subject:    Special  Tax   Election;    Frequency  of   Elections;    Time 
Elections    May    be    Held 

29  March,  1940. 

You  handed  me  a  letter  from  Mr.  Charles  F.  Lambeth,  Chairman 
of  the  Thomasville  School  Board,  in  which  he  advises  that  on  Sep- 
tember 19,  1939,  an  election  was  held  for  a  school  supplement,  which 
was  defeated.  He  inquires  as  to  how  long  he  will  be  compelled  to 
wait   before    another    election    can    be    held. 

Under  the  School  Machinery  Act  of  1939,  Section  14,  elections  for 
local  supplements  are  held  under  the  provisions  of  Articles  XXIII,  XXIV 
and  XXVI  of  Chapter  95,  Consolidated  Statutes  of  North  Carolina, 
Volume  3.  C.  S.  5645,  found  in  Article  XXIII,  provides  that  in  the 
event  that  a  majority  of  the  qualified  voters  of  the  district  did  not  at 
the  election  cast  their  votes  for  the  local  tax,  another  election  or  elections 
under  the  provisions  of  this  article  may  be  held  after  the  lapse  of  six 
months  in  the  same  district. 

He  also  inquired  as  to  whether  such  election  could  be  held  within 
thirty  days  of  a  primary  election — for  instance,  the  primary  election  to 
be  held  on  May  25  this  year.  There  is  no  provision  prohibiting  such 
elections  to  be  held  within  thirty  days  of  such  primary  election,  in  the 
absence  of  which  a  special  election  for  local  supplement  could  be  held 
within  thirty  days  of  such  primaries. 

Subject:    School   Children — Discipline 

26  April,  1940. 

You  inquire  if  school  authorities  in  a  local  school  have  the  same 
control  over  school  children  in  the  school  building  during  school 
entertainments  as  they  have  during  regular  school  hours,  Mr.  V.  R.  White 
of  Biscoe  inquiring  specifically  if  he  has  authority  to  prohibit  smoking 
in  the  school  building  during  night  entertainments. 

Not  only  do  I  think  that  in  the  interest  of  the  care  and  protection  of 
the     school    building    itself    that    the    school     authorities     could    prohibit 
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smoking  by  the   school   children,   but  they   could,   in  my   opinion,   prohibit 
anyone  smoking  in  the  school  building  at  any  time. 

Subject:    Schools;   Suspension  of  Pupil 

14  June,  1940. 
I  have  your  letter  of  June  3  enclosing  letter  from  Mr.  D.  H.  Conley, 
Superintendent  of  Pitt  County  Schools,  in  which  he  asks  your  opinion  as 
to  the  right  of  a  school  to  suspend  a  pupil  from  the  school  for  the  next 
school  year.  He  advises  that  at  the  close  of  the  1939-40  school  term  in 
Pitt  County,  a  pupil  was  suspended  from  the  Bethel  School  by  the 
principal. 

C.   S.   5563   provides  as  follows: 

"A  teacher  in  a  school  having  no  principal,  or  the  principal 
of  a  school,  shall  have  authority  to  suspend  any  pupil  who  will- 
fully and  persistently  violates  the  rules  of  the  school  or  who 
may  be  guilty  of  immoral  or  disreputable  conduct,  or  who  may 
be  a  menace  to  the  school.  But  every  suspension  for  cause  shall 
be  reported  at  once  to  the  attendance  officer,  who  shall  investigate 
the  cause  and  shall  deal  with  the  offender  in  accordance  with 
rules  governing  the   attendance   of  children   in   school." 

As  this  statute  is  in  derogation  of  common  right,  I  would  think 
it  would  be  strictly  construed  and  that  the  right  to  suspend  or  dismiss 
a  pupil  from  school  would  be  confined  to  the  current  year  in  which  it 
is  done.  If  it  could  be  extended  to  another  year,  it  might  be  made  to 
carry  on  indefinitely.  If  sufficient  cause  exists  in  another  school  year, 
under  this  section,  the  pupil  could  be  again  suspended  or  dismissed. 

'  /-  •  .    ■  •      . 


OPINIONS  TO  COMMISSIONER  OF  REVENUE 


Subject:    Taxation — Income;    Liability    Upon    Income   Received    from 
Trust  Estate  in  Another  State 

19  July,  1938. 

The  question  arises  as  to  the  income  tax  liability  of  a  resident  of 
this  State  upon  income  received  from  a  trust  estate  situated  in  Maryland. 
The  original  source  of  the  income  is  derived  from  royalty  contracts  held 
by  the  trustee  for  distribution  among  the  heirs  at  law  of  the  taxpayer's 
father. 

Section  310  of  the  Revenue  Act,  for  each  of  the  years  in  question, 
imposes  an  income  tax  upon  residents  of  the  State,  v^^hich  tax  is  levied 
with  respect  to  the  net  income  of  the  taxpayer  as  defined  in  the  Article. 
"Net  income"  is  defined  in  Section  316  of  the  Revenue  Act  as  the  gross 
income  of  a  taxpayer,  less  the  deductions   allowed  by   the   Article. 

The  case  of  New  York  ex  rel  Cohn  v.  Graves,  reported  in  81  L.  ed. 
666,  is  authority,  in  my  opinion,  for  the  tax  liability  of  income  derived 
by  a  resident  of  this  State  from  the  foreign  trust  above  described.  In 
this    case,   page    670,    the    Court   said: 

"The  tax,  which  is  apportioned  to  the  ability  of  the  taxpayer 
to  pay  it,  is  founded  upon  the  protection  afl'orded  by  the  state  to 
the  recipient  of  the  income  in  his  person,  in  his  right  to  receive 
the  income  and  in  his  enjoyment  of  it  when  received.  These  are 
rights  and  privileges  which  attach  to  domicil  within  the  state  .  .  . 

"Neither  the  privilege  nor  the  burden  is  affected  by  the 
character  of  the  source  from  which  the  income  is  derived.  For 
that  reason  income  is  not  necessarily  clothed  with  the  tax 
immunity  enjoyed  by  its  source.  A  state  may  tax  its  residents 
upon  net  income  from  a  business  whose  physical  assets,  located 
wholly  without  the  state,   are  beyond  its  taxing  power   .   .   ." 

The  case  of  McGuire  v.  Trefry,  64  L.  ed.  739,  and  that  of  Shaffer 
V.  Carter,  64  L.  ed.  445,  are  cited  with  approval  in  this  case. 

In  my  opinion,  the  income  tax  article  of  the  Revenue  Act  for  the 
years  in  question  clearly  levies  a  tax  upon  income  of  North  Carolina 
residents  derived  from  a  trust  estate  such  as  described  in  the  letter 
of  Mr.  Sapp. 

Subject:  Income  Tax;  Federal  Court  Receivers 

19  July,  1938. 

I  reply  to  your  letter  of  July  13  enclosing  a  Memorandum  of  Mr. 
Frank  P.  Buck,  Attorney  for  C.  E.  Jenkins,  and  inquiring  whether 
the  commissions  or  allowances  made  to  a  Receiver  appointed  by  and 
serving  under  a  judgment  of  a  Federal  Court  is  income  taxable  by 
the  State. 

I  am  of  the  opinion  that  the  answer  of  this  question  must  be  in 
the   affirmative. 

Section  317,  of  the  Revenue  Act  of  1937,  Subsection  2  (e) ,  exempts 
"salaries,  wages,  or  other  compensation  received  from  the   United   States 
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by  officials  or  employees  thereof."  On  November  29,  1929,  Attorney 
General  Brummitt  gave  to  the  Commissioner  of  Revenue  an  opinion  that 
this  language  did  not  exempt  sums  allowed  by  a  Federal  Court  to  its 
Receiver  for  his  services  as  such.  Biennial  Report  of  Attorney  General, 
1930,  page  180. 

The  development  of  the  law  since  that  date,  and  particularly  the 
recent  decisions  of  the  Supreme  Court  of  the  United  States,  strongly 
support  this  opinion.  In  Helvering  vs.  Therrell,  (4  cases),  58  Supreme 
Court  539,  82  L.  ed.  537,  (adv.),  it  was  held  that  where  a  state  bank 
liquidator  received  income  for  his  services  as  such,  he  was  liable  for 
the  Federal  income  tax  thereon.  The  basis  of  the  holding  was  stated 
by  the  Court  as  follows: 

"The  compensation  of  the  taxpayer  was  paid  from  corporate 
assets — not  from  funds  belonging  to  the  state.  No  one  of  them 
was  an  official  of  the  state  in  the  strict  sense  of  that  term.  The 
business  about  which  they  were  employed  was  not  one  utilized  by 
the  state  in  the  discharge  of  her  essential  governmental  duties. 
The  corporations  in  liquidation  were  private  enterprises;  their 
funds  were  the  property  of  private  individuals." 

The  opinions  in  Helvering  vs.  Gerheardt,  82  L.  ed.  (Adv.)  962, 
58  Supreme  Court  969,  likewise  support  state  taxation  of  the  income  of 
Federal  Court  Receivers. 

In  Helvering  vs.  Powers,  293  U.  S.  214,  55  Supreme  Court  171, 
79  L.  Ed.  291,  it  was  held  that  state-appointed  trustees  of  the  Boston 
Elevated  Railway  Company  must  pay  a  Federal  income  tax,  even 
though  they  possessed  and  exercised  such  sovereign  powers  as  that  of 
fixing  rates. 

Other  decisions  may  be  found  in  Title  26,  U.  S.  C.  A.,  Section  22, 
Note  86,  and  in  the  Notes  to  Sections  111,  116,  and  332. 

The  question  arises  under  the  Federal  Constitution,  and  if  the 
Federal  Government  can  tax  the  salaries  of  certain  officers  of  the  State, 
it  follows  that  the  states  have  power  to  tax  the  salaries  or  com- 
pensation   of   like    Federal    officers. 

I  am  of  the  opinion  that  such  income  is  taxable,  even  though  it  be 
held  that  a  Federal  Court  Receiver  is  "an  officer  of  the  United  States" 
or  "an  officer  of  the  court"  in  the  broad  sense  of  the  term,  and  not- 
withstanding that  he  may  have  taken  an  oath  of  office.  As  said  by  Justice 
McReynolds  in  the  Therrell  Cases  with  respect  to  a  bank  liquidator, 
an  officer  who  performs  the  functions  of  a  Receiver,  a  Receiver  is  not 
an  officer  "in  the  strict  sense  of  that  term";  his  compensation  is  paid 
not  from  Federal  funds,  but  from  the  funds  of  a  party  to  an  action  in 
the  Federal  Court;  and  he  is  not  engaged  in  the  performance  of  "essential 
governmental    duties." 

Subject:   Inheritance  Taxation;   Date  for  Valuation  of  Estate; 
Richard  W.  Austin  Estate 

22  July,  1938. 
You  have  discussed  with  Honorable  Kingsland  Van  Winkle  the  question 
as  to  the  date  for  valuation  of  an  estate  for  inheritance  tax  purposes.  I  have 
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discussed  this  matter  with  Mr.  Van  Winkle  in  conference  in  this  office  today, 
and  at  your  request,  have  carefully  considered  all  of  the  provisions  in  our 
inheritance  tax  law  applicable  to  this  question.  Without  going  into  the  matter 
in  detail,  I  beg  to  advise  that  in  my  opinion,  under  the  North  Carolina  law, 
the  estate  for  inheritance  tax  purposes  must  be  valued  as  of  the  date  of  the 
death  of  the  intestate  or  testator,  as  the  case  may  be. 

We  do  not  have  in  our  Act  a  provision  similar  to  the  federal  law  per- 
mitting an  election  between  the  date  of  death  or  one  year  thereafter.  In  the 
absence  of  such  a  provision,  I  am  convinced  that  we  must,  under  our  statute, 
value  the  estate  as  of  the  date  of  death. 

Subject:   State  Board  of  Assessment;  Power  of  Board  to  Permit 
Inspection  of  Certain  Files  by^  Tennessee  Valley  Authority 

2  August,  1938. 
In  reply  to  your  letter  of  yesterday,  it  is  my  opinion  that  the  State  Board 
of  Assessment  has  no  right  or  power  to  permit  a  representative  of  the 
Tennessee  Valley  Authority  to  inspect  its  files  and  records  in  the  matter  of 
the  appeal  of  the  Southern  States  Power  Company  from  certain  tax  assess- 
ments levied  by  the  Board  of  County  Commissioners  of  Cherokee  County. 

Section  828,  Revenue  Act  of  1937,  authorizes  the  Commissioner  of  Revenue 
to  permit  the  Commissioner  of  Internal  Revenue  of  the  United  States,  or 
his  representative,  to  inspect  the  return  or  report  of  any  taxpayer,  under 
that  Act. 

With  that  provision,  is  to  be  compai'ed  the  following  portion  of  Section 
203,  Machinery  Act  of  1937,  (Chapter  291,  Public  Laws  of  1937),  which, 
after  authoi-izing  the  State  Board  of  Assessment  to  divulge  to  county 
officers  information  contained  in  its  files  and  records,  provides: 

"Except  as  herein  specified,  and  except  to  the  Governor  or  his 
authorized  agent  or  solicitor  or  authorized  agent  of  the  solicitor  of 
a  district  in  which  such  information  would  affect  the  listing  or 
valuation  of  property  for  taxes,  the  State  Board  shall  not  divulge 
or  make  public  the  reports  made  to  it  or  to  other  State  Departments: 
Provided,  this  shall  not  interfere  with  the  publication  of  assess- 
ments and  decisions  made  by  said  Board  or  with  publication  of 
statistics  by  said  Board;  nor  shall  it  prevent  presentation  of  such 
information  in  any  administrative  or  judicial  proceedings  involving 
assessments  or  decisions  of  said  Board." 

I  am  of  the  opinion  that  this  prohibition  requires  you  to  deny  the  request 
of  the  Tennessee  Valley  Authority. 

Subject:  Taxation  of  Intangibles  Held  by  a  Fiduciary  in  This  State, 
Whether  for  a  Resident  or  Non-Resident 

5  August,  1938. 

In  compliance  with  your  oral  request,  I  have  prepared,  and  send  you 
herewith,  a  Memorandum  upon  the  above  subject. 

Though  not  requested  by  you,  a  word  as  to  the  apparent  over-lapping  of 
Sections  702  and  704  may  not  be  out  of  order,  it  being  reasonably  clear  that 
it  was  not  the  intention  of  the  Legislature  to  levy  a  tax  under  each  of  these 
Sections  against  the  same  property.  Suppose  the  fiduciary  is  taxed  under 
Section  702  for  "money  on  hand"  and  contends  that  he  is  not  taxable  under 


70  BIENNIAL  REPORT   OF   THE  ATTORNEY   GENERAL  [Vol. 

that  Section  for  the  reason  that  Section  704  taxes  "money  held  as  trust 
funds  by  .  .  .  fiduciaries,"  and  that  Section  704  is  unconstitutional  because 
like  property  held  individually  is  taxed  under  a  lower  rate  under  Section 
702,  the  discrimination  being,  according  to  the  contention,  arbitrary  and 
unreasonable.  This  possibility  is  referred  to  in  15  N.  C.  Law  Review,  page  391. 

If  Section  704  should  be  held  unconstitutional  for  the  above  reason,  then, 
if  the  conclusions  in  the  attached  Memorandum  are  correct,  it  would  be  held 
that  Section  702  taxes  "money  on  hand"  held  by  fiduciaries  the  same  as  like 
property  owned  individually. 

But,  in  my  opinion,  it  is  by  no  means  clear  that  the  discrimination  is 
arbitrary  and  unreasonable.  It  is  well  settled,  and  more  so  today  than  at  any 
time  in  the  past,  that  courts  will  not  declare  a  statute  unreasonable  and 
arbitrary  unless  it  is  clearly  so  beyond  all  reasonable  doubt,  and  that,  if 
possible,  some  reasonable  and  proper  ground  for  legislative  classification 
will  be  found. 

Following  such  an  approach,  it  can  be  said  that  the  law  contemplates  and 
requires  that  fiduciaries  keep  funds  in  their  hands  invested  and  at  interest, 
and  if  they  are  allowed  to  remain  idle  for  a  longer  time  than  reasonably 
necessary  to  find  a  proper  investment,  the  fiduciaries  are  liable  for  what 
might  or  ought  to  have  been  earned;  (Trust  Investments  in  North  Carolina, 
14  N.  C.  Law  Review,  160) ;  that  a  higher  tax  on  idle  funds  tends  to  encourage 
fiduciaries  to  keep  their  funds  productive,  hence,  is  reasonable  and  proper, 
and  not  arbitrary;  and,  finally,  that,  normally,  and  in  the  great  majority  of 
cases,  fiduciaries  will  have  moneys  or  funds  of  the  estate  deposited  in  a  bank 
and  not  "on  hand." 

In  my  opinion,  these  facts  are  entitled  to  great  weight  and  ought  to  result 
in  the  upholding  of  this  Section  against  such  contention. 

Subject:  Income  Tax;  Dividends  from  Foreign  Corporations,  Paying 
100%  Income  Tax  in  This  State,  Paid  to  Non-Resident's  Decedent's 
Estate,  and  by  it  to  a  North  Carolina  Beneficiary 

5  August,  1938. 

I  reply  to  your  letter  of  August  3. 

I  regret  that  a  fuller  and  more  detailed  statement  of  the  facts  in  this 
matter  could  not  be  obtained. 

Assuming  that  the  dividends  of  the  Larkwood  Silk  Hosiery  Mill  were 
paid  to,  and  became  a  part  of,  the  Estate  of  William  Sachenmaier,  I  am  of 
the  opinion  that  no  credit  is  allowable  under  Section  311%,  Revenue  Act  of 
1937,  providing  a  credit  to  a  person  "owning  such  (foreign)  stock  and 
receiving  dividends  from  same";  that  the  same  is  inapplicable,  and  that  Mr. 
Elwood  Sachenmaier  is  taxable  under  Section  318,  Subsection  (4)  of  the  Act. 

Subject:  Inheritance  Tax;  Recurring  Taxes 

15  August,  1938. 

You  state  that  Mrs.  Nannie  P.  Geffroy,  wife  of  M.  R.  Geffroy,  died  in  1936 
and  left  all  her  property  by  will  to  her  husband;  in  January  1938  Mr.  Geflfroy 
died  and  left  all  of  this  property  to  the  next  of  kin  of  his  deceased  wife. 

I  am  of  the  opinion  that  this  estate  is  taxable  under  Section  5  of  the 
Revenue  Act,  because  the  beneficiaries  of  Mr.  Geffroy  are  all  strangers  in 
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blood.  I  do  not  think  that  Section  12  has  any  application  to  a  situation  of 
this  kind. 

Subject:    U.    S.   Lands;    Conveyance   of   Abandoned   Coast   Guard 
Station   to  or  for  Use  of   State   Highway  Patrol 

16  August,  1938. 

In  reply  to  your  letter  of  August  13,  you  are  advised  that  the  State 
Highvi^ay  Patrol  has  not  been  authorized  to  take  or  hold  title  to  land. 

If  the  United  States  desires  to  give  the  land  to  the  State  for  the  use  of 
the  State  Highvi^ay  Patrol  or  to  give  a  lease  of  it  to  the  State  for  that 
purpose,  the  deed  or  lease  should  be  made  to  the  State  of  North  Carolina, 
and  the  acceptance  should  be  by  the  Governor  and  Council  of  State. 

Subject:   Motor  Vehicles;   Auxiliary  Gas  Tanks 

15  September,  1938. 

In  your  letter  of  the  13th,  you  inquire  M^hether  there  is  any  statute 
prohibiting  auxiliary  tanks  for  gasoline  to  be  carried  on  the  side  of  trucks 
or  trailers. 

I  knovvr  of  no  statute  prohibiting  tanks,  as  such.  Hov^^ever,  such  a  tank, 
if  carried  on  the  side,  might  well  violate  the  statute  restricting  the  96-inch 
limitation  as  to  the  width  of  vehicle  and  load,  or  the  statute  prohibiting  the 
load  from  extending  beyond  the  line  of  the  fenders  on  the  left  side  or  over 
six  inches  on  the  right  side.  The  1935  Code,  Section  2621,  (75);  1937  Code, 
Supplement,  Section  2621   (266). 

The  absence  of  a  statute  prohibiting  such  tanks,  no  doubt,  affords  a 
remedy  and  obvious  means  of  escaping  our  gasoline  tax  since,  with  such 
tanks,  a  car  or  truck  could  cross  the  State  without  the  necessity  of  making 
any  purchase  of  gasoline.  I  would  suggest  that  you  give  this  matter  con- 
sideration when  you  undertake  to  prepare  proposed  amendments  for  sub- 
mission to  the  next  Legislature. 

Subject:  State  Taxes;  Duty  of  Sheriff  to  Serve  and  Levy  Execution 
Promptly;  No  Homestead  or  Exemption  Against  Taxes;  Rent  for 
Storage  of  Property  Levied  on;  Right  to  Require  Indemnity  Bond 
of  State;  Right  to  Employ  Person  to  Inventory  Property  Seized; 
Right  of  Sheriff  to  Pre-Payment  of  Costs  and  Fees 

16  September,  1938. 

Section  812,  Revenue  Act  of  1937,  authorizes  the  Commissioner  of  Rev- 
enue to  issue  an  order  to  the  sheriff  of  any  county  in  the  State  commanding 
him  to  levy  upon  the  real  and  personal  property  of  any  taxpayer  for  the 
payment  of  State  taxes.  Under  this  Section,  it  is  the  duty  of  the  sheriff  "to 
return  to  the  Commissioner  of  Revenue  the  money  collected  by  virtue  thereof 
by  a  time  specified  therein,  not  less  than  sixty  days  from  the  date  of  the 
order."  The  Section  provides  that  the  sheriff  shall  execute  the  order  in  "the 
manner  prescribed  by  law  in  respect  to  executions  issued  against  property 
upon  judgments  of  a  court  of  record." 
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Duty  of  Sheriff  to  Serve  and  Levy  Execution  Prom-ptly 

The  mention  of  sixty  days  in  Section  812  is  not  to  be  taken  as  meaning 
that  the  sheriff  may  delay  the  service  of  the  execution  sixty  days.  It  means 
that  he  must  make  his  levy,  advertise  and  sell  the  property,  and  return  the 
proceeds  of  the  sale  within  that  period  or  such  other  period  as  may  be 
provided  in  the  order.  The  law  contemplates  and  requires  sheriffs  to  serve 
executions  promptly  and  without  delay. 

The  sheriff's  general  duty  in  this  respect  is  well  illustrated  by  the  case 
of  State  Ex  Rel.  Hearn  vs.  Parker,  Sheriff,  52  N.  C.  150,  where  the 
court  said: 

"It  is  his  duty  to  execute  the  precepts  with  a  dispatch  and  care 
quicker  and  greater  than  ordinary,  with  that  degree  which  would  be 
used,  under  similar  circumstances,  by  a  man  of  the  strictest  diligence 
and  prudence. 

"We  do  not  perceive  any  reason  for  a  difference  between  the 
cases  of  an  officer  with  process  put  into  his  hands  by  the  plaintiff, 
or  put  into  his  hands  by  an  agent,  or  sued  out  by  the  officer  himself, 
acting  in  that  behalf  as  an  agent.  In  the  absence  of  any  specific 
instructions  as  to  the  collection,  they  stand  upon  the  same  ground, 
and  the  officer  is  bound  to  the  same  grade  of  diligence  in  the  execu- 
tion. In  the  case  before  us,  upon  the  finding  of  the  jury,  we  assume 
that  no  specific  instructions  were  given  in  respect  to  the  collection 
of  the  debt,  and  the  case  then  presents  the  point  whether  an  officer 
who  has  a  fieri  facias  in  his  hands  against  a  debtor  ten  miles  from 
the  officer's  residence,  and  who  delays  execution  from  the  18th 
to  the  26th  of  January,  is  guilty  of  culpable  delay.  We  differ  in 
opinion  from  his  Honor  below,  and  think  so  long  a  delay  is  not  in 
accordance  with  the  sti-ictest  diligence,  which  is  the  grade  of  his 
duty.  And,  therefore,  the  persons  injured  may  have  an  action  on 
the  bond  to  recover  the  damage." 

No    Homestead    o'r   Exemption    Against    Taxes 

Section  812,  Revenue  Act  of  1937,  expressly  provides  that  upon  executions 
issued  thereunder  "no  homestead  or  personal  property  exemption  shall  be 
allowed."  However,  without  this  provision,  the  taxpayer  would  not  be 
entitled  to  such  homestead  or  exemption  for  the  reason  that  the  Supreme 
Court  has  held  that  the  Section  of  the  Constitution  providing  for  such 
exemptions  are  inapplicable  to  taxes.  In  Wilmington  vs.  Sprunt,  114  N.  C. 
310,  the  court  said: 

"There  is  no  exemption  of  any  property  whatever  from  the  pay- 
ment of  taxes.  Constitution,  Article  X,  Section  1;  Tucker  vs.  Tucker, 
108  N.  C,  235.  The  exemptions  allowed  to  the  judgment  debtor  by 
the  Code,  Section  493,  apply  only  as  to  proceedings  on  judgments 
for  private  debts  and  not  taxes." 

This  holding  was  followed  in  Carstarphen  vs.  Plymouth,  186  N.  C.  90, 
as  well  as  in  other  cases. 

Rent    for    Storage    of   Property 

If  the  nature  and  amount  of  the  property  is  such  as  to  make  it  reasonably 
necessary  for  the  sheriff  to  store  the  property,  then  C.  S.  684  would  appear 
to  authorize  the  sheriff  to  deduct  the  necessary  rent  from  the  proceeds  of 
the  sale.  He  could  keep  the  property  in  the  store  of  the  taxpayer,  in  proper 
cases,  or  at  such  other  places,  as  in  the  particular  case,  his  good  judgment 
might  dictate. 
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Right  of  Sheriff  to  Require  Indemnity  Bond  of  State 

There  is  no  law  authorizing  the  sheriff  to  demand  a  bond  from  the  State 
indemnifying  him  from  loss  in  the  case  of  executions  for  taxes,  and,  in  my 
opinion,  he  may  not  lawfully  refuse  to  levy  such  execution  because  such 
bond  is  not  given. 

Right   of  Sheriff  to  Eviploy   Person   to   Inventory 
Property    Levied    on 

It  is  the  duty  of  the  sheriff  to  list  and  inventory  property  levied  on  by 
him  under  execution  and  he  is  not  authorized  to  employ  others  to  do  what 
he  and  his  deputies  are  required  and  may  reasonably  do  themselves.  But 
in  unusual  and  extraordinary  cases,  such  as  seldom  arise  in  practice,  he 
might  be  authorized  to  make  such  employment  where  the  facts  and  cir- 
cumstances necessarily  require  it.  In  my  opinion,  the  sheriff  would  not  be 
authorized  to  make  such  employment  in  the  case  of  a  levy  upon  such  stock 
of  goods  as  are  ordinarily  found  to  be  carried  by  merchants  in  this  State. 
However,  in  the  larger  counties  where  the  sheriffs  have  a  large  volume  of 
business,  it  would  be  reasonable  and  not  unlawful  to  agree  that,  so  far  as 
the  State  is  concerned,  the  sheriff  might  deduct  from  the  sale  proceeds  a 
reasonable  sum  for  the  employment  of  a  third  person  to  take  such  inventory. 

Right  of  Sheriff  to  Pre-Payment  of  Costs  mid  Fees 

It  is  settled  in  this  State  that  the  sheriff  is  not  entitled  to  demand  the 
pre-payment  of  the  costs  and  expenses  of  serving  execution  and  other  writs 
in  tax  cases.  In  practice,  demand  for  such  pre-payment  has  been  very  rare 
and  infrequent. 

Subject:   State  Highway  Patrol;   Authority  of  Patrolman  to 
Arrest  for  Violation  of  City  Ordinances 

17  September,  1938. 

In  reply  to  your  letter  of  September  15,  Section  3846  (bbb)  and  Section 
3846  (ooo)  of  the  1935  Code  provide  that  the  State  Highway  Patrol  "shall 
regularly  patrol  the  State  highways  of  the  State  and  enforce  all  laws  and 
regulations  respecting  the  use  of  motor  vehicles  upon  the  highways  of  the 
State,  and  all  laws  for  the  protection  of  the  highways  of  the  State,  etc." 

It  is  my  opinion  that  State  Highway  Patrolmen  would  be  authorized  to 
arrest  persons  who  violate  city  ordinances  respecting  streets  or  highways 
of  the  State,  or  dealing  with  motor  vehicles  or  their  use  thereon.  I  do  not 
think  the  law  contemplates  arrest  by  them  for  violation  of  city  ordinances 
generally. 

Subject:  Income  Tax;  Income  from  Obligations  of  States  Other  than 
North  Carolina  and  Municipalities  Located  in  such  States 

23  September,  1938. 

In  reply  to  your  letter  of  September  16,  it  is  my  opinion  that  income 
from   obligations    of   states    other   than   North    Carolina    and   income   from 
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obligations   of  municipalities  located  in  such  states  is  taxable  and  is  not 
exempted  by  Section  317  (2-d). 

Subject:  License  Taxes;  Character  Reading 

12  October,  1938. 

From  an  examination  of  Section   124  of  the  Revenue  Act,  it  does  not 

appear  to  include  a  license  tax  on  the  business  of  character  reading,  if  this 

is   done   without  telling  fortunes   or  practicing  palmistry  or  clairvoyance. 

This  opinion  comes  at  a  request  from  Mr.  R.  L.  McMillan,  and  I  am 

sending  a  copy  to  him. 

Subject:  Income  Tax;  Taxability  of  Income  Received  by  Resident 
Beneficiary  from  Non-Resident  Trust,  Where  Same  is  Taxed  in 
State  of  the  Trust 

3  November,  1938. 

In  reply  to  your  letter  of  yesterday.  Section  318  (4)  of  the  Revenue  Act 
of  1937  requires  resident  beneficiaries  of  a  trust  to  return  in  this  State 
sums  distributed  by  the  trustee  during  the  taxable  year.  The  taxability  of 
such  income  is  not  affected  by  the  fact  that  the  State  of  the  trust  also 
lays  a  tax  upon  the  same  income. 

The  trust  vs^as  created  by  a  person  other  than  the  taxpayer  and  the 
latter  does  not,  within  the  meaning  of  Section  322  (10)  of  the  Act,  have  a 
business  or  investment  in  the  State  of  the  trust. 

The  power  and  jurisdiction  of  this  State  to  lay  such  a  tax  appears  to  be 
thoroughly  settled  and  if  the  fact  of  double  taxation  raises  any  constitu- 
tional doubt,  then  as  between  North  Carolina  and  West  Virginia,  the  State 
of  the  trust,  it  can  relate  only  to  West  Virginia. 

Subject:    Estate   of   Edward   Levis   Prizer,    Moore   County 

19  November,  1938. 

I  have  received  your  footnote  to  the  letter  of  the  Chief  of  the  Inheritance 
Tax  Division  asking  my  opinion  whether  the  assets  conveyed  by  the  decedent 
to  the  Savings  Investment  and  Trust  Company  of  New  Jersey  under  and 
subject  to  trust  indenture,  dated  October  17,  1929  and  April  28,  1930,  are  to 
be  included  and  taxed  as  part  of  the  decedent's  estate. 

After  reading  and  considering  these  indentures,  it  is  my  opinion  that 
the  assets  remaining  in  trust  at  the  time  of  decedent's  death  and  then  or 
thereafter  distributable,  under  the  terms  of  said  indentures,  are  subject  to 
the  taxing  jurisdiction  of  this  State  and  are  required  by  our  inheritance 
tax  article  to  be  included  in  and  taxed  as  part  of  his  gross  estate. 

Subject:  Gasoline  Tax  Refund;  R.  B.  Tyler  Company,  Inc., 
Monroe,  N.  C. 

21  November,  1938. 

I  reply  to  your  request  for  an  opinion  in  the  above  matter. 

It  appears  that  the  claimant  owns  trucks  or  motor  vehicles  which  are 
designed  for  use  upon  highways.  He  uses  these  trucks  (a)  upon  State  high- 
ways and  (b)  off  of  State  highways.  His  claim  is  for  a  refund  of  the  tax  paid 
upon  gasoline  consumed  in  these  trucks  while  they  were  being  operated  off 
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of    State    highways.    The    question   presents    the    proper    interpretation    of 
Chapter  111,  Public  Laws  of  1937,  amending  the  Gasoline  Tax  Act. 

Prior  to  the  1937  amendment,  refunds  could  only  be  allowed  when  the 
gasoline  was  "actually  used  for  a  purpose  other  than  the  operation  of  a 
motor  vehicle  designed  for  use  upon  the  highways."  The  1937  amendment 
added    this    proviso: 

"Provided,  however,  that  motor  vehicles  designed  but  not  used 
upon  the  highways  of  this  State  shall  be  entitled  to  the  refund  of 
gasoline  tax  as  herein  provided." 

On  May  24,  1937,  this  office  expressed  to  you  the  opinion  that  this  amend- 
ment "refers  only  to  those  motor  vehicles  designed  but  not  used  upon  the 
highways  of  this  State,  and  should  be  construed  strictly.  That  is  to  say,  it 
would  not  apply  to  those  vehicles  which  are  used  part  of  the  time  on  the 
highways."  This  opinion  was  in  accordance  with  the  well-settled  riile  of 
statutory  construction  that  an  act  excepting  or  exempting  from  taxation 
will  not  be  construed  or  held  to  apply  except  in  cases  plainly  within  the  very 
words  used.  In  this  case  the  amendment  provides  only  for  refunds  in  cases 
where  the  truck  is  "not  used  upon  the  highways  of  this  State." 

I  am  convinced  that  the  opinion  given  you  last  May  was  correct  and  I 
now  reaffirm  it.  It  has  been  reconsidered,  not  from  any  doubt  as  to  its 
correctness  but  because  of  the  request  of  the  claimant  for  reconsideration. 
If  the  amendment  should  be  given  a  contrary  construction,  it  would  be 
practically  impossible  to  administer  the  Act. 

Subject:   Intangibles  Tax;   Federal  Land  Bank   Bonds 

7  December,  1938. 

In  response  to  your  oral  request  for  an  opinion,  I  beg  to  advise  that 
Federal  Land  Bank  Bonds  are  exempt  from  State  taxation  by  reasons  of 
the  express  provisions  of  U.  S.  Code,  Title  12,  Section  931,  Macallen  vs. 
Mass.,  279  U.  S.  620,  49  Supreme  Court  432,  73  Law  Ed.  874  reh.  den., 
280  U.  S.  513,  50  Supreme  Cour^  14,  74  Law  Ed.  585. 

Subject:  Income  Tax;  Joe  Reynolds,  Inc. 

8  December,  1938. 

In  reply  to  your  inquiry,  it  is  my  opinion  that  Mr.  Algernon  L. 
Butler's  position  in  this  matter  is  correct.  He  contends  that  if  an  officer 
and  shareholder  in  a  corporation  forgives  his  claim  for  salaries  in  prior 
years,  it  is  a  capital  contribution  and  no  income   is  realized. 

That  is  the  express  provision  of  Regulations  94,  Article  22  (a) -14  of 
the  Bureau  of  Internal  Revenue.  It  was  based  upon  prior  court  decisions, 
particularly  that  of  Judge  Learned  Hand  in  U.  S.  vs.  Oregon-Washing- 
ton R.  and  Nav.  Co.,  251  Fed.  211.  A  like  opinion  was  expressed  by  Hon. 
A.  A.  F.  Seawell,  as  former  Assistant  Attorney  General,  in  a  letter  to 
your  predecessor,   dated   October   27,   1934. 

There  has  been  no  change  in  the  law  since  that  date  and  the  former 
opinion  is  hereby  reaffirmed.  Prentice-Hall,  1938  Fed.  Tax  Service, 
paragraph    No.    7256. 
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Subject:  Income  Taxes;  Taxation  of  Profits  and  Deduction  of  Losses 
OP  Residents  of  this  State  from  Sale  of  Business  Property  Lo- 
cated Without  this   State 

20  December,  1938. 

I  reply  to  your  letter  of  recent  date  on  the  above  subject. 

Section  317(1)  of  the  1937  Revenue  Act  defines  gross  income.  The 
definition  includes  income  from  "dealings  in  property,  whether  real  or 
personal,  growing  out  of  the  ownership  or  use  of  or  interest  in  such 
property  ...  or  gains  or  profits,  and  income  derived  from  any  source 
whatever   and    in   whatever   form   paid." 

Section  319  provides  the  basis  for  the  determination  of  gain  or  loss 
from  the  sale  or  other  disposition  of  property,  whether  bought  before 
or   after   January    1,    1921. 

Section  322(6)  permits  deduction  of  losses  of  property  used  in  trade 
or  business  during  the  income  year  which  are  not  compensated  for  by 
insurance   or   otherwise. 

I  am  of  opinion  that  the  effect  of  the  Sections  referred  to  is  to 
require  taxation  of  the  gains  or  profits  of  residents  of  this  State  arising 
from  the  sale  of  lands  without  this  State.  They  also  permit  the  deduction 
of  losses  from  such  sales,  subject  to  the  provisions  of  Section  322(10), 
hereinafter   referred  to. 

Section  322(10)  provides  that  if  a  resident  individual  or  domestic 
corporation  has  an  "established  business  in  another  state,  or  invest- 
ment in  property  in  another  state,"  he  or  it  may  deduct  the  net  income 
from  such  business  or  investment  "if  such  business  or  investment  is  in 
a  state  that  levies  a  tax  upon  such  net  income.  The  deduction  herein 
authorized  shall  in  no  case  operate  to  reduce  the  taxable  income  in 
this  State  below  the  income  actually  earned  in  this  State  or  properly 
allocable  as  income  earned  in  this  State."  This  Section  has  the  effect 
of  restricting  the  taxpayer's  rights  to  deduct  losses  from  the  sale  of 
foreign  lands.  Such  losses  may  not  be  used  to  reduce  income  earned 
in  this  State  or  income  properly  allocable  to  this  State.  (See  opinion 
of  Attorney  General  Brummitt,  Report  of  Attorney  General,  1928-1930, 
page  179.)  They  may  be  used,  however,  as  a  deduction  against  other 
income  of  the  taxpayer  earned  without  this  State. 

Your  inquiry  and  this  letter  relate  only  to  business  property. 

Subject:  Income  Taxes;  Federal  Tobacco  Stamp  Taxes  as  Part  of  the 
"Cost  of  Manufacturing"  in  Apportionment  of  Tobacco  Manufac- 
turer's Income  Between  States 

10  January,  1939. 
To  your  recent  letter  with  reference  to  the  tax  liability  of  Brov^m- 
Williamson  Tobacco  Company  you  attached  a  letter  from  the  Law  Firm 
of  Royall,  Gosney  and  Smith,  in  which  Mr.  Royall  contends  that  the 
Federal  tobacco  stamp  tax  is  a  part  of  the  "cost  of  manufacturing" 
within  the  meaning  of  Section  311  II  (c)  of  the  Revenue  Acts  of  1931 
(Ch.  427)  and  1935  (Ch.  371),  and,  therefore,  should  be  included  in  the 
statutory  formula  of  apportioning  the  income  of  the  manufacturer 
between   this   and   other   states. 
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It  is  my  opinion  that  this  contention  is  correct. 
The   Section  referred  to  is   as  follows: 

"(b)  .  .  .  This  term  (cost  of  manufacturing)  shall  be  gen- 
erally interpreted  to  include  as  elements  of  cost  within  and 
without  this  State  the  following:  .  .  .  (e)  The  total  overhead 
or  manufacturing  burden  assignable  according  to  good  account- 
ing practice  to  such  manufacturing,  assembling,  or  processing 
activities." 

Obviously,  this  language  is  exceedingly  broad  in  its  scope.  It  includes 
all  of  the  "burden"  of  cost  and  expense  entering  into  the  manufacturing 
process,  and  this  is  to  be  determined  "according  to  good  accounting 
practice."  The  leading  accounting  textbook  of  Graham  and  Katz,  page 
22,  considers  such  taxes  as  part  of  the  manufacturing  burden,  as  does 
Alford,    Cost    and    Production    Handbook,    3rd    printing    1934,    page    1069. 

The  Federal  Act  (T.  26  U.  S.  C.  A.,  Sees.  700  and  70.1)  lays 
the  tax  on  the  manufacturer  and  requires  that  it  be  paid  by  the 
manufacturer.  If  the  tobacco  is  "hijacked"  before  it  is  sold,  the 
manufacturer  is  nonetheless  liable  for  the  tax,  which  would  seem  to 
be  conclusive  proof  that  it  is  not  a  sales  tax.  This  was  held  by  the 
Fourth  Circuit  Court  of  Appeals  in  R.  J.  Reynolds  Tobacco  Co.  vs. 
Robertson,  (CCA,  N.  C.)  94  F  (2d)  167.  And,  finally  probably  the  most 
important  thing  of  all  is  that  in  Liggett  and  Myers  Tobacco  Company 
vs.  U.  S.,  299  U.  S.  383,  57  S.  Ct.  239,  81  L.  Ed.  294,  the  United 
State  Supreme  Court  held  that  the  tax  was  a  manufacturer's  tax  and 
laid  on  the  process  of  manufacture  and,  therefore,  the  manufacturer 
was  liable   for  the  tax   even   on   tobacco   sold   to    a    state. 

It  is,  therefore,  my  opinion  that  the  amount  paid  by  the  manu- 
facturer for  Federal  tobacco  stamp  taxes  should  be  included  in  the 
formula    as    part    of   the    cost   of   manufacturing. 

Subject:    Income   Taxes;    Partnerships;    Salary   of    Non-Resident 
Partner  for  Work  Done  Out  of  State 

3  February,  1939. 

I  reply  to  yours   of  the   30th  relating  to   A.   Z.    Smith,    Sr. 

It  appears  from  the  correspondence  and  records  submitted  that  Mr. 
Smith  is  a  resident  of  Philadelphia  but  is  a  partner  of  the  Firm  of 
Alfred  Z.  Smith  and  Company  of  Winston-Salem.  This  firm  has  a 
northern  branch  of  which  Mr.  Smith  is  manager  and  to  which  he  devotes 
all  of  his  time.  He  receives  a  salary  of  around  $5,000.00  for  his  work, 
all  of  which  is  done  outside  of  this  State.  He  also  receives  a  portion 
of  the  profits   of  the   firm. 

It  is  my  opinion  that  Mr.  Smith  is  not  taxable  upon  his  salary 
earned  for  work  done  without  this  State  even  though  the  work  was 
done  for  his  own  local  firm.  Section  310  taxes  the  income  of  non- 
residents only  when  it  is  "earned  within"  this  State,  or  when  such 
income  is  received  from  a  business  carried  on  in  this   State. 

Under  Section  310  and  Section  318(3),  however,  the  profits  of  the 
firm  received  by  him    are  taxable   and   the   whole    of   them    should   be   in- 
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eluded  in  his  gross  income  without  any  apportionment  of  the  amount  of 
the  firm  business  done  in  this  State  and  that  done  in  Pennsylvania. 

Section  318(3)  provides  for  inclusion  in  gross  income  of  the  "dis- 
tributive share"  of  partners  and  Section  322(1)  (b),  at  least  impliedly, 
provides  for  the  making  of  a  reasonable  allowance  to  partners  for 
services  rendered  in  producing  the  firm  income.  The  statutes  thus  draw 
a  distinction  between  sums  received  by  a  partner  by  way  of  firm  profits 
and  sums  received  by  him  for  services  rendered.  As  long  as  this 
distinction  may  be  made  I  am  inclined  to  think  that  a  non-resident 
partner  may  not  be  required  by  this  State  to  pay  a  tax  upon  salary 
received  by  him  for  work  done  wholly  without  the  State.  This  opinion 
is  also  supported  by  that  part  of  Section  310  which  provides  that  the 
income  of  non-residents  may  be  taxed  only  when  it  is  "earned  within" 
this   State. 

As  stated  above,  however,  under  Section  310  he  is  liable  for  income 
received  from  a  business  carried  on  in  this  State  and  this  makes 
him   taxable   upon   his   share   of   the   firm   profits. 

Subject:    Income  Taxes;   Royalties  of   Non-Resident  prom   Local 
Lands;  Exemptions  Allowed  Non-Resident 

8  February,  1939. 

I  reply  to  your  letter  of  the  30th  inquiring  whether  Coralee  Bailey 
is  liable  for  income  taxes  in  this   State. 

It  appears  from  the  letter  of  Mr.  Madison  L.  Wilson,  her  Attorney, 
that  Miss  Bailey  is  a  resident  of  Colorado  but  owns  a  one-half  interest 
as  tenant  in  common  in  certain  property  in  Mitchell  County,  North 
Carolina,  from  which  she  receives  mineral  royalties  paid  by  a  certain 
mining  corporation,  operating  lessee  of  the  land,  her  half  of  the  royalties 
in  1937  being  less  than  $1,000.00.  I  am  of  the  opinion  that  Miss  Bailey 
is  taxable  upon  these  royalties,  subject  to  allowable  exemptions,  as  here- 
inafter stated. 

Section  301  of  the  Revenue  Act  of  1937  sets  forth  that  it  is  the  pur- 
pose of  the  Act  to  impose  a  tax  u.pon  the  net  income  in  excess  of 
allowed  exemptions  "of  every  non-resident — from  property  owned — 
in  this  State." 

Section  310  imposes  a  tax  upon  the  net  income  of  "every  non-resident 
having — income   from   property   owned — in    this    State." 

Section  324  (1-a)  allows  a  single  person  an  exemption  of  $1,000.00, 
but  under  Section  324  (2)  the  exemption  is  not  allowed  a  non-resident 
unless  her  entire  income  is  shown  in  her  return,  in  which  case  "the 
exemption  shall  be  prorated  in  the  proportion  of  the  income  in  this 
State  to  the  total  income."  In  other  words,  if  its  non-resident  has  an 
income  of  $900.00  from  property  in  this  State  and  an  income  of  $900.00 
from  property  or  earnings  in  Colorado,  she  would  be  taxable  on  the 
$900.00  received  from  the  local  property,  less  $500.00  exemption  which 
would  give  her  a  total  taxable  income  in  this  State  of  $400.00.  If  the 
total  gross  income  should  be  $3,600.00,  $900.00  being  from  local  land,  the 
total  net  taxable  income  here  would  be  $900.00,  less  one-fourth  of  the 
11,000.00    exemption,    or    $650.00. 
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Subject:  Inheritance  Taxes;  Non-Resident  Estates;  Inclusion  in 
Gross  Estate  op  Property  of  Revocable  Foreign  Trust  in  Deter- 
mining Apportionment  of  Tax  on  Local  Property 

11  February,  1939. 

I  reply  to  your  letter  of  January  31st  inquiring  whether  there  should 
be  included  in  the  gross  estate  of  Charles  H.  Pray,  late  a  resident  of 
Vermont,  property  conveyed  by  the  decedent  to  New  York  trustees  in 
1928  under  an  instrument  whereby  he  reserved  the  net  income  from 
the  trust  for  his  life  and  retained  the  power,  with  the  consent  of  his 
wife,  a  trust  beneficiary,  to  revoke  or  modify  the  trust  instrument.  The 
decedent  left  property  in  this  State  and  the  question  arises  under  Section 
19  of  our  Revenue  Act,  which  provides  that  where  a  non-resident  leaves 
property  in  this  State,  the  inheritance  tax  must  be  calculated  on  the 
whole  estate,  wherever  situated,  as  though  the  decedent  were  a  resident 
of  this  State  and  all  his  property  located  here,  the  tax  being  that  pro- 
portion of  the  tax  thus  calculated  as  is  represented  by  the  fraction  of 
the  property  in  the  State  divided  by  the  total  property. 

After  careful  consideration  of  the  letter  of  Messrs.  Gifford,  Woody, 
Carter  and  Hays,  dated  January  24,  1939,  and  of  the  authorities  cited 
by  them,  it  is  my  opinion  that  you  are  correct  in  thinking  that  the 
foreign  trust  property  should  be  included  in  the  gross  estate  in  making 
your   calculation  under   Section    19. 

The  Case  of  Safe  Deposit  and  Trust  Company  vs.  Virginia  involved 
a  property  and  not  an  inheritance  tax.  Estate  of  Katherine  H.  Brown, 
CCH,  N.  Y.  Tax  Service,  Estate  Tax,  New  Matters,  No.  93,880,  (now 
before  the  United  States  Supreme  Court) ,  dealt  with  the  question 
whether  the  trust  property  itself  was  subject  to  an  inheritance  tax  at 
the  domicile  of  the  decedent-trustor.  The  Laidlaw  Case,  P.  H.,  Inheri- 
tance Tax  Service,  Recent  Rulings  and  Decisions,  No.  1115,  and  the 
McNutt  Case,  P.  H.,  Inheritance  Tax  Service,  Recent  Rulings  and 
Decisions,  No.  1116,  involved  similar  questions.  Neither  of  these  cases  is, 
in  my  opinion,  contrary  to  the  position  taken  by  you. 

Maxwell  vs.  Bugbee,  250  U.  S.  525,  upholds  the  New  Jersey 
apportionment  statute,  similar  to  ours,  and  permits  use  of  the  foreign 
property  in  the  measure  of  the  local  inheritance  tax,  the  court  pointing 
out  that  the  tax  was  in  no  sense  a  tax  upon  the  foreign  property.  And 
in  The  Great  A.  and  P.  Tea  Company  vs.  Grosjean,  301  U.  S.  412,  the 
use  of  foreign  stores  as  a  measure  of  a  local  chain  store  tax  was 
upheld.  In  Estate  of  Lagergren,  P.  H.,  Inheritance  Tax  Service,  Recent 
Rulings  and  Decisions,  No.  1100,  the  New  York  Court  of  Appeals  cites 
the  foregoing  authorities  and  upholds  the  use  of  a  decedent's  foreign 
property  in  measuring  the  local  inheritance  tax  on  resident  property 
under  the  apportionment  method.  I  take  it,  therefore,  that  there  can  be 
no  doubt  that  you  may  use  foreign  property  in  your  calculations  under 
Section  19. 

This  brings  us  to  the  question  as  to  the  effect  of  the  fact  that  the 
property  was  conveyed  in  trust  by  the  decedent  during  his  life,  with 
the  reservations  above  mentioned.  I  do  not  think  this  important.  Even 
if  the  trust  had  been  irrevocable,  the  trust  property  would  nevertheless  be 
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subject  to  an  inheritance  tax  (Guaranty  Trust  Company  vs.  Blodgett, 
287  U.  S.  509,  Annotated  in  A.  L.  R.)  if  not  in  Vermont,  at  least  in 
New  York.  The  power  of  Vermont,  the  decedent's  domicile,  to  lay  an 
inheritance  tax  with  respect  to  such  property  is  asserted  in  Nashville 
Trust  Company  vs.  Stokes,  Tenn.,  118  S.  W.  (2d)  228,  P.  H.  Inh.  T.  S., 
Recent  Rulings  and  Decisions,  1031,  now  before  the  U.  S.  Supreme  Court; 
Estate  of  Parmalee,  7  Ohio,  Ops.  456  P.  H.,  Inh.  T.  S.,  Recent  Rulings 
and  Decisions  No.  1006,  cert,  finally  denied  October  10,  1938,  59  Supreme 
Court  55.  That  such  property  is  taxable  only  at  the  trustee's  domicile 
is  held  in  Estate  of  Katherine  H.  Brown,  274  N.  Y.  10,  8  N.  E.  (2d) 
42,  P.  H.  Inh.  T.  S.  Report  No.  17,  Dec.  21,  1938,  supra;  Re  Ed- 
monston,  123  N.  J.  Eq.  34,  196  A.  656,  a  view  apparently  supported  by 
City  Bank  Farmers  Trust  Co.,  Executor  of  Clark,  vs.  Schrader,  et  als., 
291  U.  S.  24.  Whether  the  Supreme  Court  adopts  the  doctrine  of  the 
Long  and  Parmalee  Cases  or  that  of  the  Brown  Case,  I  do  not  think 
that  in  either  event  the  decision  would  be  an  authority  against  use  of 
the  foreign  trust  property  in  measuring  our  tax  under  the  apportion- 
ment method  specifically  upheld  in  the  Bugbee  and  Lagergren  Cases. 
The  power  of  one  state  or  the  other  to  lay  an  inheritance  tax  with 
respect  to  such  property  was  settled  in  the  Blodgett  Case.  But  I  do  not 
mean  to  imply  that  before  such  property  may  be  used  as  a  measure 
by  your  Division,  it  must  have  been  taxed  or  taxable  either  at  the 
domicile  of  the  trustee  or  at  that  of  the  settlor.  I  know  of  no  statute 
or  decision  making  such  requirement  and,  in  my  opinion,  you  may  use 
as  a  measure  any  foreign  trust  or  other  property  that  would  be  sub- 
ject to  our  inheritance  tax  if  the  decedent  had  been  domiciled  in  this 
State  and  such  property  had  been  located  here.  In  this  matter  it  so 
happens  that  under  the  Brown  and  Blodgett  Cases,  New  York  may 
lay  an  inheritance  tax  with  respect  to   the   trust  res. 

I  think  the  foregoing  authorities  rather  conclusively  established  the 
correctness    of   the   position   which   you    have    taken. 

Subject:   License  Taxes;   Cap  Pistols;   Liability  of  Candy  Manufac- 
turer Selling  Boxes  of  Candy  Containing  Cap  Pistol 

14  February,  1939. 

In  your  letter  of  the  10th  you  state  that  the  Rawls  Dickson  Candy 
Company  is  selling  to  merchants  boxes  of  candy  containing  also  a  prize 
in  the  form  of  a  cap  pistol.  You  ask  if  the  seller  or  the  merchant 
to  whom  it  sells,  is  liable  for  the  license  tax  levied  on  dealers  in  cap 
pistols  by  Section  146  of  the  Revenue  Act  of  1937. 

I  assume  that  this  mode  of  business  is  bona  fide  and  that  there  is 
no  suggestion  of  any  attempt  to  evade  the  tax  and  that  the  Candy 
Company  is  a  bona  fide  dealer  in  candy  and  the  giving  of  the  cap  pistols 
is  purely  incidental.  If  these  things  are  true,  I  am  of  the  opinion  that 
neither  the  seller  nor  the  'merchant  is  liable  for  the  tax. 

But  if  in  any  such  case  an  additional  charge  is  made  for  the  pistol, 
or  it  is  apparent  that  though  only  a  lump  price  is  charged,  yet  that  a 
portion  of  it  is  for  the  pistol,  and  the  seller  is  substantially  engaged 
in    dealing  in  cap   pistols,   he   would   be   liable   for   the   tax,   as   he   would 
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be  if  this  mode  of  business  was  to  evade  the  tax.  However,  Mi\  Watkins' 
letter  makes  no  suggestion  of  any  such  facts  and  sets  forth  nothing  to 
show    any    tax    is    due. 

Subject:   Costs;  Payment  by  State 

16  February,  1939. 

In  reply  to  your  letter  of  the  13th,  C.  S.  3849  provides  that  costs  for 
services  by  any  officer  are  not  demandable  in  advance,  but  shall  be  paid 
"as  other  claims  against  the  State." 

Under  this  Section,  I  do  not  think  the  State  is  entitled  to  request 
a  Clerk  of  Court  to  perform  services  in  docketing  judgments  against 
taxpayers  and  to  wait  for  his  fee  until  such  time,  if  ever,  as  the  tax- 
payer pays  the  judgments.  The  State  is  not  required  to  pay  the  costs 
in  advance  before  obtaining  the  service,  but  after  performing  it,  he 
has  the  right  to  present  his  bill  and  have  it  paid  in  due  course  as 
other  items  of  expense  are  paid  by  the  Department. 

Subject:    Inheritance   Taxes;    Gift   for   Life   with    Remainder    Over; 
Effect  of  Power  of  Life  Tenant  to  Sell  and  Use  Proceeds  of  Sale 

16  February,  1939. 

I  write  you  with  reference  to  the  will  and  estate  of  J.  S.  Mc- 
Whirter,  discussed  in  our  conference  this  morning  with  Messrs.  Denny 
and   Gaston,  Attorneys  for  the  executrix. 

The  will  gives  his  estate,  real  and  personal,  to  his  wife  "to  be  her 
own  during  her  life  time  and  at  her  death  to  go  in  equal  proportions, 
in  fee  simple  forever,  to"  four  named  beneficiaries  in  equal  shares.  It 
appoints   his   wife   executrix   and  then  continues   as   follows: 

"I  hereby  appoint  my  wife,  Ollie  Gaston  McWhirter,  my 
lawful  Executrix,  to  all  intents  and  purposes,  to  execute  this 
my  last  will  and  testament.  I  do  hereby  fully  authorize  and 
empower  my  said  wife  to  sell  and  convey  any  part  or  all  of 
my  said  property  and  estate,  at  any  time  and  upon  such  terms 
as  she  may  desire,  or  to  use,  invest,  and  reinvest  the  proceeds 
from  such  sale  in  such  manner  and  for  such  objects  as  she 
may  deem  it  advisable,  and  she  shall  not  be  held,  expected  or 
bound,  to  account  to  any  court  or  to  any  person  for  any  part 
of  said  property  or  any  of  the  proceeds  of  any  sale  thereof." 

It  is  suggested  by  the  executrix  that  Section  116  of  the  Revenue 
Act  of  1937  provides  that  where  a  will  makes  a  gift  for  life  with  a 
power  of  appointment  in  the  donee,  it  is  required  that  the  tax  shall  be 
computed  according  to  the  relationship  of  the  first  donee.  In  my  opinion, 
this  Section  is  inapplicable.  The  will  in  question  contains  no  power  of 
appointment.   The   power   of  sale   and  use   is   not   a  power  to   appoint. 

The  question  presented  would  seem  to  arise  under  Section  17  of  the 
Act,  which  provides  that  when  "the  rights,  interest  or  estate"  of  the 
beneficiaries  are  subject  to  contingencies  which  may  wholly  or  in  part 
defeat  the  same,  the  tax  shall  be  computed  at  the  highest  rate 
possible    in    any   contingency. 
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The  inquiry,  therefore,  is,  does  the  will  give  Mrs.  McWhirter  an 
absolute  or  fee  simple  title,  or  does  it  give  her  a  life  estate  with  re- 
mainders over.  I  am  of  the  opinion  that  she  has  only  a  life  estate, 
though  coupled  with  a  power  of  sale  and  use  and  that  the  remainder- 
man, at  her  death,  will  be  entitled  to  what  is  left  of  the  estate  or  its 
proceeds.  This  being  true,  under  Section  17  of  the  Act  the  inheritance 
tax  should  be  computed  and  assessed  as  though  there  were  no  such 
powers,  it  being  possible  that  at  her  death  the  entire  corpus  will  pass 
to   the  remaindermen. 

I  think  that  the  construction  of  the  will  which  I  have  stated  is 
required  by  the  following  cases. 

In  Alexander  v.  Alexander,  210  N.  C.  281,  the  wife  was  given  the 
balance  of  an  estate  for  her  widowhood  with  power  to  sell  "and  not 
to  limit  herself  in  any  amount  she  may  wish  to  spend,"  her  two  sons 
being  given  that  which  might  remain  at  her  death.  Notwithstanding 
her  unlimited  power  and  right  to  sell,  it  was  held  that  whatever 
should  remain  at  her  death  would  go  to  her  remaindermen,  the  court 
saying: 

"While  the  gift  of  an  estate  to  a  person  generally  or  indefi- 
nitely with  power  of  disposition  ordinarily  carries  a  fee,  this  rule 
will  not  be  allowed  to  prevail  when  the  testator  gives  to  the 
first  taker  by  express  terms  an  estate  for  life  only,  though 
coupled  with  power  of  disposition.  Hambright  v.  Carroll,  204  N. 
C,  496;  Roane  v.  Robinson,  189  N.  C,  628;  Tillett  v.  Nixon,  180 
N.  C,  195;  Carroll  v.  Herring,  180  N.  C,  379;  Fellowes  v.  Dur- 
fey,  163  N.  C,  305;  Chewning  v.  Mason,  158  N.  C,  578;  Herring 
V.  Williams,  158  N.  C,  1." 

In  addition  to  the  cases  cited  in  that  opinion,  the  following  cases 
give  similar  construction  to  wills  containing  gifts  in  like  words  or  of 
like  effect:  Cagle  v.  Hampton,  196  N.  C.  470;  Burwell  v.  Bank,  186 
N.  C.  117;  Helms  v.  Collins,  200  N.  C.  89. 

That  the  power  to  sell  and  use  does  not  enlarge  the  life  estate 
into  a  fee  is  held  by  Troy  v.  Troy,  60  N.  C.  624;  Darden  v.  Matthews, 
173  N.  C.  186. 

In  Jones  v.  Fullbright,  197  N.  C.  274,  at  279,  after  quoting  the  rule 
that  such  powers  do  not  enlarge  the  life  estate,  Adams,  J.,  a  very 
careful  Judge,   said: 

"This  doctrine  has  been  clearly  stated  in  reference  to  both 
real  and  personal  property  in  several  of  our  decisions." 

In  Chewning  v.  Mason,  158  N.  C.  578,  Judge  Walker,  discussing 
both  powers  to  appoint  and  powers  to  sell  and  use,  stated: 

"There  is  a  marked  distinction  between  property  and  power." 

This  distinction  prevents  a  life  estate  from  being  increased  to  a 
fee  even  by  very  large   and  wide  powers  of  sale   and  use. 

It  may  be  that  Mrs.  McWhirter  will  exercise  to  the  fullest  extent 
the  powers  granted  her  and  that  at  her  death  there  will  be  nothing 
to  pass  to  the  remaindermen.  On  the  other  hand,  she  may  voluntarily 
use  only  the  interest  or  rents  from  the  property,  or  may  die  at  an  early 
date,  so  that  in  either  event  the  full  corpus  of  the  estate,  both  real 
and   personal,   would   pass    to   the   remaindermen.    The   tax   is    not   to    be 
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defeated    or    delayed    by   this    uncertainty.    The    Act    requires    that    it    be 
assessed  on  the  basis  of  the  contingency  most  favorable  to  the   State. 

Subject:   Section  148  of  the  Proposed  1939  Revenue  Act 

4  March,  1939. 

As  requested  by  you,  I  write  you  vi^ith  respect  to  the  constitu- 
tional validity  of  this  Section  as  affected  by  the  exemption  of  banks 
from   the   $100.00   base   tax   levied   by    Subsection    (a). 

It  would  appear  to  be  clear  that  banks  constitute  in  themselves 
a  distinct  class  for  the  purposes  of  tax  classification.  If  this  be  true,  there 
are  many  cases  sustaining  the  proposition  that  the  class  may  be  taxed 
or  exempted  from  taxation.  Our  Court  and  the  Supreme  Court  of  the 
United  States  have  repeatedly  stated  that  the  legislative  power  to  classify 
in  the  field  of  taxation  is  very  broad  and  its  exercise  will  not  ordinarily 
be  questioned  or  invalidated,  if  there  be  a  real  class  and  the  classification 
can    be    sustained    on    any    conceivable    grounds. 

We  have  a  number  of  cases  where  our  Court  has  sustained  graduated 
license  taxes  based  on  the  amount  of  business  done,  of  goods  sold,  the 
population  of  the  area  in  which  business  is  carried  on  and  other  like 
considerations.  There  are  a  number  of  cases,  also,  that  sustain  the 
exemption  of  farmers  and  persons  selling  their  own  products.  The  sales 
and  use  tax  cases  and  the  Social  Security  cases  in  the  United  States 
Supreme  Court  uphold  statutes  involving  apparently  more  obvious  dis- 
criminations  than   that   apparent   in    Section    148. 

If  banks  were  not  mentioned  in  Section  148  and  a  separate  tax  was  laid 
on  them  by  the  next  Section  identical  with  the  tax  imposed  upon  them 
by  Section  148(b),  I  doubt  very  much  if  anyone  would  question  its 
validity.  If  that  be  true,  then  any  objection  to  Section  148,  as  presently 
drawn,  would  necessarily  depend  upon  mere  matters  of  form  and  I 
do  not  think  that  the  power  to  tax  depends  upon  grammar  or  syntax  or 
numerical  order.  See  Cobb  v.  Commissioners,  122  N.  C.  307,  where 
such  an  approach  was  made  in  a  case  involving  the  graduated  tax  on 
hotels.  Southern  Grain  and  Provision  Co.  v.  Maxwell,  199  N.  C.  661, 
sustained  a  license  tax  on  wholesale  grocers  operating  cold  storage 
warehouses,  a  tax  which  necessarily  exempted  all  wholesale  grocers  in 
operating  such  warehouses.  If  that  is  lawful,  I  am  not  able  to  see  how 
objection  can  be  made  to  the  exclusion  of  banks  from   Section   148. 

But  there  is  more  than  good  reason  to  think  that  even  if  it  should 
be  held  that  the  exemption  of  banks  is  invalid,  that  would  not  result  in 
invalidation  of  the  whole  Act.  The  general  rule  seems  to  be  that  where 
there  is  a  valid  tax  with  unconstitutional  exemptions,  the  courts  will 
invalidate  the  exemptions  and  sustain  the  tax.  This  was  done  in  Smith  v. 
Wilkins,  164  N.  C.  136,  which  cites  a  number  of  other  cases  to  like  effect. 
And  there  are  other  cases  in  this  State  laying  down  the  same  rule.  The 
United  States  Supreme  Court  holds  to  this  doctrine  and  applied  it  a  term 
or  so  ago  in  the  Pfost  Case. 

The  foregoing  cases  lead  me  to  conclude  that  the  Section  is  good, 
notwithstanding  the  exemptions  of  banks  from  the  base  tax. 
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Subject:  Income  Tax;  Value  of  a  Building  Erected  by  Lessee  Which 
Becomes  Property  of  Lessor  at  End  of  Lease,  as  Income 

23  March,  1939. 

I  reply  to  your  letter  of  the  18th  with  regard  to  the  E.  D.  Latta 
Estate. 

It  appears  that  in  1935  the  income  tax  return  of  the  Estate  included 
in  gross  income  the  sum  of  $11,500.00,  which,  apparently,  was  the  value 
of  a  building  erected  on  estate  property  by  a  lessee  thereof  and  which 
became  the  property  of  the  lessor  at  the  expiration  of  the  lease  in  that 
year.  The  Estate  has  filed  claim  for  refund  of  the  taxes  based  upon  this 
sum  and  cites  M.  E.  Blatt-  Company  vs.  United  States,  59  Supreme  Court 
186,    decided   December    8,    1938. 

The  Blatt  Case,  in  our  opinion,  is  not  in  point.  There  the  improve- 
ments were  completed  in  January,  1931,  and  the  lease  was  for  a  period 
of  ten  years  from  the  date  of  completion.  Under  the  terms  of  the  lease 
in  that  case  the  lessee  agreed  to  make  and  did  make  improvements  in  the 
sum  of  $17,423.14.  The  Commissioner  of  Revenue  had  charged  one-tenth 
of  this  sum  as  income  received,  and  apparently  intended  to  make  addi- 
tional like  charges  until  the  expiration  of  the  ten-year  lease,  which  the 
court  held  could  not  be  done.  That  case  did  not  involve  the  acquisition 
of  property  at  the  expiration  of  a  lease  and,  in  my  opinion,  the  claim  for 
refund  should  be  denied. 

Subject:    Income   Taxes;    Deductibility   of   Fire   Losses    Compensated 

BY  Insurance 

3  April,  1939. 

I  have  your  letter  of  March  31  in  regard  to  the  tax  liability  of  Victor 
Mica  Company,  Inc.,   Spruce  Pine,  N.   C. 

It  appears  that  this  Company,  in  its  1937  return,  deducted  a  fire 
loss  of  $1,026.05,  which  occurred  during  the  year.  The  loss  was  com- 
pensated by  insurance  and  the  amount  received  was  more  than  the 
depreciated  value  of  the  assets  destroyed  at  the  time  of  the  fire. 
However,  the  taxpayer  immediately  reconstructed  the  plant  at  a  cost 
in  excess  of  the   amount  of  insurance  received. 

Section  322(6)  of  the  Revenue  Act  of  1937  provides  that  business 
losses  during  the  year  .may  be  deducted  "if  not  compensated  for  by 
insurance,  or  otherwise." 

Under  this  Section,  it  is  my  opinion  that  the  taxpayer  is  not  entitled 
to  the  deduction  claimed  by  it. 

Subject:  Franchise  Taxes;  Status  of  Mill  Furnishing  Sewer 
System  to  its   Employees 

4  April,  1939. 

You  refer  to  us  a  letter  from  Everett,  Zane  and  Muse,  Certified  Public 

Accountants,  Greensboro,  N.  C,  dated  October  29,  1938,  enclosing  copy  of  a 

request  for  an  opinion,  dated  June  8,  1938,  in  which  they  ask  whether  a 

textile  mill  which  operates  a  sewerage  system  for  the  sole  benefit  of  its 
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employees  living  in  its  village  is  subject  to  the  provisions  of  Section  20.3 
of  the  Revenue  Act  of  1937,  requiring  franchise  tax  reports  of  certain  public 
utilities. 

The  statute  refers  in  express  terms  only  to  operating  a  "public  sewerage 
system,"  and  it  is  my  opinion  that  a  textile  mill,  which  operates  such  a 
system  only  as  an  incident  to  its  principal  business  and  renders  service  solely 
to  its  employees,  is  not  operating  a  "public"  system  and  is  not  subject  to  the 
provisions  of  the  Section. 

Subject:    Motor    Vehicle    Laws;    Speed    Restrictions 

7  April,  1939. 

I  have  your  letter  of  April  6  relative  to  the  effect  of  the  amendment  to 
Section  103(b).  This  amendment,  by  its  very  wording,  specifically  provides 
that  no  motor  vehicle,  except  those  operated  under  the  direction  of  the 
police,  fire  department,  public  or  private  ambulances  traveling  in  emer- 
gencies, shall  be  operated  at  a  speed  in  excess  of  sixty  miles  per  hour. 

This,  of  course,  does  not  repeal  the  requirements  of  the  other  subsections 
in  Section  103  relative  to  speed  restrictions,  and  the  operator  of  any  motor 
vehicle  is  still  required  to  observe  the  prima  facie  speed  limits  therein 
referred  to. 

Subject:  (1)  Gift  Taxes;  Creation  by  Landowner  of  Joint  Tenancy 
WITH   Conventional  Survivorship 

(2)    Inheritance  Taxes;  Joint  Tenancies  with   Conventional  Sur- 
vivorship 

13  April,  1939. 

I  reply  to  your  letter  of  March  24  enclosing  letter  of  Hon.  J.  E.  Shipman, 
Attorney  at  Law,  Hendersonville,  N.  C. 

Mr.  Shipman  writes  that  one  of  his  clients  owns  certain  land  in  fee  and 
proposes  to  convey  it  to  a  third  person  who  is  immediately  to  convey  it  back 
to  the  client  and  her  daughter  as  joint  tenants,  with  a  provision  in  the  deed 
of  reconveyance  that  the  whole  property  shall  go  to  the  survivor.  He  wishes 
to  know  the  eff"ect  of  our  Gift  and  Inheritance  Tax  Articles  upon  this 
transaction. 

Tax  on  Transfer  to  Third  Party 

Section  600  of  the  Gift  Tax  Acts  of  1937  and  1939  levy  a  tax  on  the 
interest  "in  all  property"  of  "beneficiaries"  which  "pass  by  gift."  Under  the 
proposed  transaction  it  is  contemplated  that  no  beneficial  interest  shall  pass 
to  the  third  person,  hence  he  would  not  be  a  "beneficiary"  or  the  donee  of  any 
interest  in  property  which  would  "pass  by  gift."  Therefore,  the  transfer  to 
him  would  not  be  subject  to  a  gift  tax. 

The  transfer  to  such  person  would  be  merely  for  technical  purposes  or 
convenience.  He  would  hold  title  only  momentarily  and  for  no  longer  period 
than  to  enable  him  to  make  the  intended  conveyance  to  the  mother  and 
daughter.  Looking  at  the  whole  transaction,  as  we  are  required  to  do  to 
determine  its  essential  nature  and  effect,  there  is  no  such  "transfer"  as  is 
referred  to  in  Sections  1(3)  and  (4)  of  the  Inheritance  Tax  Article.  I  con- 
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elude,  therefore,  that  there  would  be  no  inheritance  tax  on  the  conveyance 
to  this  person. 

The  substance  of  the  transaction  is  that  beneficial  property  interests, 
both  immediate  and  future,  are  to  be  transferred  to  the  daughter,  and  it 
is  the  taxability  of  those  transfers  with  which  we  are  concerned. 

The   Title   and  Interest   of   the   Daughter 

It  is  the  general  rule,  here  and  elsewhere,  that  where  lands  are  conveyed 
to  A  and  B  as  tenants  in  common  or  as  joint  tenants,  they  will  be  deemed 
to  take  equally,  in  the  absence  of  some  contrary  provision  in  the  deed  or 
will.  I  presume  that  under  this  rule  and  the  provision  of  the  deed,  the  gift 
to  the  daughter  would  be  of  a  present  one-half  interest  in  the  land. 

C.  S.  1735  abolished  the  right  of  survivorship  in  joint  tenancy  which 
formerly  existed  by  operation  of  law.  But  conventional  survivorship  is  not 
prohibited  and  may  be  provided  by  contract  or  in  the  deed  or  will  by  which 
the  property  is  conveyed.  Taylor  vs.  Smith,  116  N.  C.  531;  Mordecai's  Law 
Lectures,  2d.  Ed.,  page  602.  The  proposed  deed,  therefore,  would  give  to  the 
daughter,  in  the  event  she  survived  her  mother,  the  remaining  half  of  the 
estate  in  the  land. 

The  gift  and  inheritance  tax  statutes  of  some  states  have  special  provi- 
sions relating  to  joint  tenancies.  We  have  no  such  provisions  here  and  gifts 
or  devises  to  joint  tenants  are  taxed  as  other  transfers. 

Liability   for   Gift   Tax 

Secton  600  of  the  Gift  Tax  Articles  of  1937  and  1939  lays  a  tax  at  the 
rates  therein  set  forth  "upon  the  shares  of  the  respective  beneficiaries  in  all 
property  .  .  .  and  any  interest  therein  which  shall  in  any  one  calendar 
year  pass  by  gift  made  after  the  effective  date  of  this  Article." 

Section  602  provides  that  "if  the  gift  is  made  in  property,  the  fair  market 
value  thereof  at  the  date  of  the  gift  shall  be  considered  the  amount  of  the 
gift." 

If  the  proposed  transaction  is  carried  out,  these  Sections  would  impose 
a  gift  tax  upon  the  half  interest  of  the  daughter,  that  being  the  "interest" 
which  would  presently  "pass"  to  her. 

Should  the  daughter  survive  the  mother,  she  would  thereby  become  the 
owner  of  the  mother's  half,  and  the  passage  of  that  interest  would  be  by 
virtue  of  the  survivorship  provision  in  the  deed  of  gift.  Would  a  gift  tax 
then  become  due  on  such  half?  This  depends  upon  the  meaning  of  the 
following  portion  of  Section  607:  "In  every  case  where  there  shall  be  a  gift 
to  take  effect  in  possession  or  enjoyment  after  the  expiration  of  one  or  more 
life  estates,  or  at  any  time  in  the  future,  the  tax  shall  be  assessed  on  the 
actual  value  of  the  property  or  the  interest  of  the  beneficiary  therein  at  the 
time  when  he  or  she  becomes  entitled  to  the  same  in  possession  or  enjoyment." 

At  first  glance  it  might  appear  that  the  taking  effect  of  the  daughter's 
rights  by  survivorship  comes  within  the  exact  words  of  the  statute,  for  it  is 
a  gift  inter  vivos  taking  effect  at  the  expiration  of  the  mother's  life.  But 
consideration  leads  to  the  opposite  conclusion.  The  Gift  Tax  is  intended  to 
complement  the  Inheritance  Tax.  It  was  devised  to  tax  transfers  not  subject 
to  taxation  under  the  Inheritance  Tax  Article.  The  latter  taxes  gifts  and 
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transfers  made  at,  or  taking  effect  in  possession  or  enjoyment  at,  the  death 
of  the  donor.  It  was  not  necessary  to  enact  a  gift  tax  to  reach  such  transfers. 
But  if  G  conveyed  property  to  A  for  life  to  B  for  life  and  then  to  C  or  his 
descendants,  none  of  the  gifts  were  subject  to  an  inheritance  tax.  I  think, 
therefore,  that  Section  607  must  be  construed  to  apply  only  to  gifts  taking 
effect  after  the  lives  of  one  or  more  persons  other  than  the  donor  or  at 
some  future  date  other  than  at  his  death. 

For  these  reasons,  it  is  my  opinion  that  no  gift  tax  would  become  due 
upon  the  daughter's  taking  her  mother's  half  by  survivorship. 

Liability   for  Inheritance    Tax 

If  the  foregoing  analysis  and  reasoning  is  sound,  it  follows  that  an 
inheritance  tax  would  become  due  on  the  mother's  half  in  the  event  it  passes 
to  the  daughter  by  survivorship,  and  that  is  my  opinion.  See  the  Inheritance 
Tax  Article,  Section  1,  Subsections  3  and  4. 

I  do  not  understand  you  to  present  the  question  whether  any  inheritance 
tax  will  be  due  if  the  mother  survives  the  daughter. 

I  think  the  foregoing  answers  the  questions  presented  by  Mr.  Shipman. 

In  further  answer  to  the  last  paragraph  of  your  letter,  it  is  my  opinion 
that  whei*e  a  person  conveys  land  to  another  and  reserves  a  life  estate, 
he  is  not  subject  to  a  gift  tax.  The  transfer  is  one  taking  effect  in  possession 
and  enjoyment  at  the  death  of  the  transferror  and  is  taxable  under  Section 
1(3)  and  (4)  of  the  Inheritance  Tax  Article. 

Subject:    S.    H.'  Kress   Company;    Franchise   Tax 

19  April,  1939. 

The  matter  of  franchise  tax  liability  of  the  S.  H.  Kress  Company,  a  New 
York  corporation  who  came  into  this  State  about  the  first  of  the  year  suc- 
ceeding the  Colorado  corporation,  has  been  very  carefully  considered  by  this 
Department  at  conference  this  morning. 

Even  though  the  New  York  corporation  will  continue  the^  business  at  the 
same  sites  and  with  the  same  tangible  property  and  under  the  same  manage- 
ment, and  will  utilize  the  same  employees  as  that  of  the  Colorado  corpora- 
tion, the  fact  remains  that  it  is  a  new  corporation  coming  into  this  State  and 
is  liable  for  the  tax  assessed  against  it  under  the  Franchise  Tax  Article 
of  the  Revenue  Act. 

I  return  the  copy  of  the  letter  which  Mr.  Henderson  wrote  to  your 
Department,  with  request  that  you  forward  it  to  him. 

Subject:  Inheritance  Tax  Law;   Deed  Reserving  Life  Estate 

TO  Grantor 

28  April,  1939. 
I  have  very  carefully  examined  the  brief  submitted  by  Mr.  Beasley  on  the 
above  subject.  The  facts  upon  which  the  question  presented  arises  are  that 
the  decedent,  in  1929,  executed  an  irrevocable  deed,  reserving  a  life  estate. 
At  the  time  the  deed  was  executed,  the  North  Carolina  Inheritance  Law  read, 
in  part: 
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"Section  1.  A  tax  ...  is  hereby  imposed  upon  the  transfei"  of 
any  property  .  .  . 

"Third.  When  the  transfer  is  of  property  made  by  a  resident, 
or  is  of  real  property  within  this  State  .  .  .  made  by  a  non-resident 
by  deed,  grant,  bargain,  sale  or  gift  made  in  contemplation  of 
the  death  of  the  grantor,  vendor,  or  donor,  or  intended  to  take  effect 
in  possession  or  enjoyment  at  or  after  such  death." 

Subsequently,  in  1933  the  law  was  amended  by  adding  after  the  word 
"death,"  the  following: 

"including  a  transfer  under  which  the  transferror  has  retained  for 
his  life  or  any  period  not  ending  before  his  death  (a)  the  possession 
or  enjoyment  of  or  the  income  from,  the  property  or  (b)  the  right 
to  designate  the  persons  who  shall  possess  or  enjoy  the  property  or 
the  income  therefrom." 

The  decedent  died  subsequent  to  the  amendment  and  the  question  arises 
as  to  whether  or  not  the  transaction  here  set  forth  is  taxable  under  the 
Inheritance  Tax  Law  of  North  Carolina. 

It  should  first  be  pointed  out  that  this  Department  has  not  attempted  to 
say  that  the  1933  amendment  to  the  Inheritance  Law  is  retroactive,  so  that 
the  deed,  made  in  1929,  would  come  within  its  terms.  The  position  of  the 
State  is  that  the  1929  deed  was  within  the  provisions  of  the  law  in  force 
at  the  time  it  was  executed.  However,  as  is  later  pointed  out,  the  amended 
law  might  be  considered  legally  applicable  retroactively. 

The  case  of  Hassett  vs.  Welch,  303  U.  S.  303,  82  L.  ed.  858  (1938),  is 
authority  for  the  proposition  that,  under  the  Federal  Act,  the  amendment, 
similar  to  the  North  Carolina  amendment,  is  not  retroactive  so  as  to  tax  a 
transaction  completed  before  its  passage.  That  question  is  not  presently 
involved  in  this  discussion. 

This  office  has  several  times  ruled  that  where  a  grantor  or  settlor  retains 
a  life  estate  in  or  income  for  life  on  the  property  granted  or  put  in  trust,  the 
property  is  subject  to  inheritance  tax  as  a  transfer  intended  to  take  effect 
in  possession  or  enjoyment  at  or  after  death.  2  CCH.  Inher.  Estate  and 
Gift  Tax  Serv.  %  1560  (Note.) 

This  ruling  was  made  in  the  matter  of  the  Estate  of  Joshua  R.  Davis 
without  regard  to  the  1933  amendment.  In  other  words,  the  ruling  was 
based  on  the  contention  that  the  deed  reserving  a  life  estate  comes  within 
the  inheritance  tax  law  as  it  was  before  the  1933  amendment.  Rep.  N.  C. 
Atty.  Gen.  (1936-38)  192. 

The  undoubted  weight  of  authority  in  the  United  States  disregarding 
the  Federal  construction  of  the  Federal  Law  is  to  the  effect  that  an  irrevo- 
cable deed,  reserving  a  life  estate,  is  a  transfer  intended  to  take  effect  in 
j)OSsession  or  enjoyment  at  or  after  death,  wnthin  the  meaning  of  the 
inheritance  tax  provision.  2  CCH.  Inher.  Estate  and  Gift  Tax  Serv.  J  1560 
(Note);  (1934)  12  N.  C.  L.  Rev.  180,  183.  ("Many  courts  have  held  that  the 
reservation  of  a  life  interest  in  the  settlor,  even  without  a  power  of  revocation 
in  the  settlor,  makes  the  trust  estate  taxable.")  (1938)  22  Minn.  L.  Rev. 
1066,  1068  ("  .  .  .  there  was  some  doubt  as  to  whether  the  mere  reservation 
of  a  life  estate  would  be  considered  a  transfer  intended  to  take  effect  in 
possession  and  enjoyment  at  or  after  the  grantor's  death  for  purposes  of 
including  the  property  in  the  gross  estate  under  the  Federal  Estate  Tax. 
Most  courts  said  that  it  was  includable."  This  note  discusses  the  Hassett 
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case.)    See   also   memorandum   attached   to   letter   of   Attorney   General   in 
matter  of  Estate  of  Joshua  Davis,  cited  supra. 

It  is  well  settled  that  the  United  States  Supreme  Court  will  follow  the 
construction  of  a  state  statute  as  laid  down  by  the  highest  coui't  of  the 
State.  In  Guaranty  Trust  Co.  v.  Blodgett,  287  U.  S.  509,  53  Sup.  Ct.  244 
(1932),  the  State  Supreme  Court  held  that,  where  decedent  executed  an 
irrevocable  deed  of  trust  to  appellant,  transferring  certain  securities,  the 
income  to  be  paid  to  settlor,  with  remainder  over,  the  transaction  was  a  gift 
intended  to  take  effect  in  possession  or  enjoyment  at  or  after  the  death  of 
the  donor.  The  United  States  Supreme  Court,  speaking  to  the  point,  said 
(p.  513): 

"Since  the  court  below  construed  the  act  ...  as  embracing  the 
event  sought  to  be  taxed,  and  since  in  that  view  the  question  of 
contract  impairment  does  not  arise,  we  are  bound  by  the  decision 
of  that  court  as  though  the  meaning  as  fixed  by  the  court  had  been 
expressed  in  the  statute  itself  in  particular  words." 

There  is  authority  for  the  proposition  that  the  1933  amendment  could,  if 
necessary,  legally  be  given  a  retroactive  effect.  This  might  be  done  under 
the  so-called  "warning"  theory.  See    (1938)   22  Minn.  L.  Rev.  1066. 

I  am  of  the  opinion  that  the  transaction  set  forth  above  constitutes  a  gift 
intended  to  take  effect  in  possession  or  enjoyment  at  or  after  the  death  of 
the  donor,  and  is  taxable  under  the  North  Carolina  Inheritance  Tax  Law. 

Subject:    Motor   Vehicle   Licenses;    For    Hire    Operators 

12  May,  1939. 

I  reply  to  your  recent  note  submitting  correspondence  showing  a  wide- 
spread notion  that  the  owners  of  trucks  carrying  fertilizer  for  the  manu- 
facturers or  distributors  to  the  consumers  for  compensation  could  escape  the 
"for  hire"  license  by  being  appointed  "agents"  of  the  manufacturers  or 
distributors  or  by  taking  the  goods  "on  consignment,"  or  by  other  like 
means.  This  may  not  be  done. 

Prior  to  1937  the  law  (N.  C.  Code,  1935,  Sec.  2621  (29)  b(l)  defined 
"Contract  Hauler  Vehicles"  and  contained  this  clause:  "Provided,  this 
classification  shall  not  include  persons  distributing  goods  of  another  on 
consignment,  on  conditional  sale,  or  on  commission  basis."  This  proviso  was 
repealed  by  Chapter  407,  Public  Laws  of  1937.  And  as  further  revealing 
the  legislative  intent,  Chapter  275,  Public  Laws  of  1939,  adds  this  proviso: 
"Provided,  further,  that  the  term  'For  Hire'  as  used  herein  shall  include 
every  arrangement  by  which  the  owner  of  a  motor  vehicle  uses,  or  permits 
such  vehicle  to  be  used,  for  the  transportation  of  the  property  of  another 
for  compensation,  subject  to  the  exemptions  aforesaid."  And  the  word 
"ownei*"  is  defined  very  broadly  in  the  1937  Act. 

The  result  is  this:  The  tax  is  due  wherever,  under  any  arrangement,  a 
truck  owner  transports  the  goods  of  another  for  hire.  This  liability  may  not 
be  evaded  or  avoided  by  the  owner  of  the  goods  appointing  the  carrier  as 
"agent,"  or  "dealer,"  or  "sub-dealer,"  or  by  consigning  the  goods  to  him. 
Taxation  may  not  be  avoided  by  forms  or  subterfuge,  or  by  any  means  or 
device  of  evasion  whatsoever. 

Apparently  the  consignment  device  is  most  frequently  used.  That  does  not 
help  the  consignee,  for  by  the  consignment  no  title  passes;  only  an  agency 
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or  power  to  pass  title  is  created.  Lance  vs.  Butler,  135  N.  C.  419.  And  if  the 
consignee  should  negligently  injure  another  while  carrying  the  goods,  the 
owner  of  the  goods  would  not  be  liable,  the  business  of  carriage  being  that 
of  the  consignee.  Holloman  vs.  Taylor,  200  N.  C.  618. 

Subject:   Franchise  Taxes;   Interpretation  of  "Gross  Valuation"  of 
Intangibles  as  Used  in  Section  210    (4),  Revenue  Act  of  1939 

15  May,  1939. 

I  reply  to  your  letter  of  May  12  re:  Section  210(4)  of  the  Revenue  Act  of 
1939,  which  reads  in  part  as  follows: 

"After  determining  the  proportion  of  its  total  capital  stock,  surplus  and 
undivided  profits  as  set  out  in  subsection  three  of  this  section,  which  amount 
so  determined  shall  in  no  case  be  less  than  the  total  assessed  value  (including 
total  gross  valuation  returned  for  taxation  of  intangible  personal  property) 
of  all  the  real  and  personal  property  in  this  State  of  each  such  corporation 
for  the  year  in  which  report  is  due.  .  .  " 

Looking  at  the  entire  section,  as  we  are  required  to  do  in  determining  its 
meaning,  it  is  my  opinion  that  it  means  that  what  is  required  to  be  included 
in  this  particular  minimum  base  is  the  total  value  of  the  several  classes  of 
intangibles  upon  which  the  taxpayer  pays  an  intangible  tax.  That  is  the 
"assessed  value,"  and  is  all  that  is  "returned  for  taxation"  under  the 
intangible  tax  article. 

The  difficulty  arises  from  the  word  "gross,"  which  does  not  have  any 
single  definite  meaning,  but  is  probably  most  often  used  in  contrast  with 
the  word  "net." 

I  think,  however,  that  it  was  used  in  this  section  in  the  sense  of  "aggre- 
gate," and  requires  that  the  minimum  base  referred  to  include  the  aggregate 
of  the  total  assessed  values  of  the  several  classes  of  intangibles  returned 
and  assessed  for  taxation  in  this  State. 

The  effect  of  this  interpretation  is  that  the  valuation  of  intangibles  is  to 
be  determined  after  granting  the  deductions  allowed  the  taxpayer  under  the 
intangible  tax  article.  The  restrictions  of  that  article  must  be  observed, 
however,  and  the  taxpayer  would  not,  for  example,  be  entitled  to  deduct 
his  accounts  payable  from  his  bonds  and  notes,  such  deduction  being  limited 
to  accounts  receivable,  and  so  as  to  each  class  of  intangibles  mentioned  in 
Article  H. 

Subject:   Sales  Taxes;  Lien  in  Case  of  Mortgage  Foreclosure 

18  May,  1939. 

In  your  letter  of  the  13th  you  state  that  a  storekeeper  executed  a  $4,000.00 
mortgage  on  his  stock  and  fixtures;  that  the  mortgage  was  foreclosed  and 
brought  less  than  the  secured  debt.  The  mortgagor  owed  sales  tax  at  the 
time.  You  inquire  what  the  legal  rights  of  the  State  are  under  these  cir- 
cumstances. 

Under  Section  414  it  is  provided  that  if  any  taxpayer  goes  into  bank- 
ruptcy, receivership,  or  "turns  over  his  stock  of  merchandise  by  voluntary 
transfer  to  creditors,"  his  liability  for  sales  tax  shall  be  "a  prior  lien  on  such 
stock,"  and  it  is  the  duty  of  the  transferee  (mortgagee)  to  pay  the  tax  "from 
the  first  sales  from  such  stock  of  merchandise  and  pay  the  same  to  the 
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Commissioner  of  Revenue."  Our  court  has  held  that  where  a  person  conveys 
practically  all  of  his  pi'operty  to  secure  a  pre-existing  debt,  the  transaction 
amounts  to  an  assignment  for  all  the  creditors  of  the  assignor  or  mortgagor. 
Virginia  Trust  Co.  vs.  Pharr  Estates,  Inc.,  206  N.  C.  894;  Odoms  vs.  Clark, 
146  N.  C.  544. 

I  would  suggest  that  you  call  this  to  the  attention  of  Mr.  Street  and  if 
it  appears  that  the  mortgage  in  question  was  to  secure  prior  obligations  and 
convey  practically  all  of  the  property  of  the  mortgagor,  he  should  make 
demand  upon  the  mortgagee  for  the  payment  of  the  tax. 

I  call  your  attention,  also,  to  the  provision  of  Section  416  which  provides 
that  the  tax  shall  be  a  lien  upon  the  stock  of  goods  of  all  persons  who  sell 
out  or  quit  business. 

Subject:   Ad  Valorem   Taxation;    Exemptions;    Growing   Crops, 
Nursery  Plants 

23  May,  1939. 
Section  601(8)  specifically  exempts  "all  growing  crops."  This  seems  to  be 
a  settled  policy  of  the  State,  as  this  particular  exemption  appears  in  the 
1939  Machinery  Act,  as  well  as  previous  ones.  Although  growing  timber  is 
not  regarded  as  a  growing  crop,  I  am  of  the  opinion  that  nursery  crops, 
such  as  shrubbery,  plants,  etc.,  should  be  exempt  from  ad  valorem  taxation 
under  the  above  section  of  the  Machinery  Act. 

Subject:    Section   130,  Revenue  Act  of  1939;   Slot  Machines 

26  May,  1939. 

I  have  your  letter  of  May  24,  in  which  you  advise  that  slot  machines 
are  being  put  out  generally  in  the  State,  anticipating  a  State  license  under 
Section  130  of  the  Revenue  Act  of  1939.  You  advise  that  some  of  the  machines 
are  of  the  type  which  indicate  by  some  device  on  each  machine  that  the 
player,  upon  making  certain  scores  or  combinations  of  symbols,  becomes 
entitled  to  one  or  more  free  games.  You  ask  my  opinion  as  to  whether  your 
Department  should  issue  licenses  for  the  operation  of  this  type  of  machine. 

Subsection  1  of  Section  130,  Revenue  Act  of  1939,  contains  a  proviso  as 
follows: 

"Provided,  such  varying  scores  and  tallies  or  combination  of 
symbols  do  not  cause  such  machine  or  device  to  vend  automatically 
any  slug,  premium,  prize,  coupon,  reward,  refund  or  rebate,  or 
other  thing  of  value  which  might  be  used  in  the  further  operation 
of  such  device  or  for  which  no  cash  value  is  received." 

Under  the  Flanagan  Act,  Chapter  196,  Public  Laws  of  1937,  the  operation 
of  a  slot  machine  of  the  type  described  in  your  letter  would  be  illegal.  Calcutt 
V.  McGeachy,  213  N.  C.  1.  The  Flanagan  Act  is  still  in  effect  and  has  not 
been  repealed,  except  as  its  provisions  may  be  modified  by  the  above  referred 
to  section  of  the  Revenue  Act,  with  respect  to  your  duty  in  licensing  certain 
machines. 

The  language  of  the  proviso  excludes  a  machine  from  being  licensed, 
on  which  varying  scores  and  tallies  or  combination  of  symbols  cause  the 
machine  to  vend  automatically  any  slug,  premium,  prize,  coupon,  reward, 
refund  or   rebate,   or   other  thing  of  value,  which   might    be   used  in   the 
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further  operation  of  such  device,  or  for  which  no  cash  value  is  received. 
The  free  plays  provided  on  the  machine  would,  in  my  opinion,  constitute  a 
premium  or  prize  or  reward  entitling  the  player  to  further  operation  of  the 
device.  The  use  of  the  word  "vend"  is,  in  my  opinion,  the  equivalent  of  the 
word  "give"  or  any  similar  words  which  would  mean  to  provide  the  player 
with  additional  plays  upon  inaking  certain  scores. 

As  by  the  section  you  may  license  only  machines  which  fall  within  the 
permitted  class,  as  defined  in  Subsection  1  of  Section  130,  it  is  my  opinion 
that  you  would  not  be  authorized  to  license  the  type  of  machine  referred  to 
in  your  letter. 

The  Act  itself  provides  for  its  construction  in  accord  with  the  above  by 
the  language  found  in  Subsection  5,  as  follows: 

"It  is  the  intention  of  this  section  to  license  and  permit  the 
operation  of  only  legal  machines  as  defined  in  Subsection  one  of  this 
section  and  not  the  intention  to  license  or  legalize  any  gambling 
machine  or  device,  or  any  other  machine  in  connection  with  the 
operation  of  which  there  is  given  or  ccllotved  any  premium,  prize, 
coupon,  reward,  refund  or  rebate." 

The  words  above  quoted  and  underscored,  "given  or  allowed,"  provide  the 
legislative  interpretation  of  the  word  "vend"  employed  in  Subsection  1,  and 
eliminate  any  question  which  might  otherwise  exist  as  to  the  construction 
to  be  placed  upon  the  word  "vend." 

Subject:  Intangibles  Tax  Assessments;   Commercial  Credit  Company, 

1937,  1938  and  1989 

22  June,  1939. 

The  important  facts  are  these:  The  Commercial  Credit  Company  of 
North  Carolina  buys  installment  notes  and  securities  in  this  State 
which  it  purports  to  sell  or  discount  to  the  Commercial  Credit  Company 
of  Delaware.  The  notes  are  purchased  here  from  merchants  and  are 
collected  here  by  the  North  Carolina  Corporation  which  forwards  the 
proceeds  to  the  Delaware  Corporation  at  Baltimore.  All  of  the  business 
of  actually  acquiring,  collecting  and  enforcing  these  notes  is  carried 
on  here  by  the  North  Carolina  corporation,  a  wholly  owned  and  controlled 
subsidiary  of  the  Delaware   Corporation. 

In  his  "The  Supreme  Court  on  Taxation,"  1936  Term,  86  Univ.  Pa. 
L.  R.,  page  29,  Professor  Lowndes  quoted  the  following  from  the  opinion 
of  Stone,  J.,  in  First  National  Bank  Stock  Corporation  vs.  Minnesota,  301 
U.  S.  234,  81  L.  Ed.  1061: 

"  'The  resort  to  a  fiction  by  the  attribution  of  a  tax  situs 
to  an  intangible  is  only  a  means  of  symbolizing  without  fully 
revealing  those  considerations  which  are  persuasive  grounds  for 
deciding  that  a  particular  place  is  appropriate  for  the  im- 
position of  a  tax.' " 

His   comment  upon  this   statement  was   as  follows: 

"If  speculation  is  licit  about  what  the  Court  did  not  'fully 
reveal'  in  this  case,  it  seems  fairly  clear  that  the  justices  are 
fed  up  with  the  corporation  which  incorporates  in  one  state  in 
order  to  escape  the  rigors  of  the  law  in  another,  where  it 
actually   conducts    its   affairs.      The    Court   thought  that   the   cor- 
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poration  in  the  First  National  Bank  Stock  Corporation  case 
should  be  taxed  at  the  seat  of  its  operations,  as  a  matter  of 
justice  to  the  state  where  these  operations  were  conducted  and 
as  a  deterrent  to  this  sort  of  corporate  sleight-of-hand." 

Three  decisions  of  the  United  States  Supreme  Court  (Newark  Fire 
Ins.  Co.  vs.  State  Board  of  Tax  Appeals,  Curry  vs.  McCanless,  and 
Graves  vs.  Elliott)  rendered  May  29,  1939,  lend  strong  support  to  the 
notion  that,  in  the  language  of  Professor  Lowndes,  the  campaign  of  the 
court,  against  double  taxation  of  intangibles,  beginning  in  1930,  has 
now  "bogged  down  entirely."  The  present  view  of  the  court  is  that 
consistently  and  emphatically  asserted  by  the  former  Holmes-Brandeis- 
Stone  minority  that  there  is  nothing  in  the  Constitution  of  the  United 
States  which  either  foi'bids  a  state  from  taxing  intangibles  made  by  its 
residents  and  created  and  enforced  by  its  laws,  or  grants  to  the  Supreme 
Court  of  the  United  States  the  power  "to  sit  in  judgment  on  attempts 
by  the  states  to  evolve  fair  tax  policies."  If,  to  sustain  the  tax,  it  be 
necessary  to  talk  about  "situs,"  reference  need  only  be  made  to  the 
admitted  facts:  the  business  of  the  Delaware  Company  is  that  of  buying 
and  collecting  notes  and  chattel  securities;  they  are  acquired,  handled, 
and  collected  here  by  persons  acting  here  under  the  control  and  direction 
and  for  the  benefit  of  that  Company;  and  they  are  created  and  given 
life  and  are  protected  and  enforced  by  the  laws  of  this  State.  These 
things  are  amply  sufficient  to  sustain  the  tax. 

The  fiction  of  situs  and  the  maxim  mobilis  sequuntur  personam  have 
always  given  way  to  such  realities  as  appear  here.  The  presence  or 
absence  of  the  physical  notes  is  clearly  not  controlling,  nor  is  it  very 
important  that  entries  are  made  in  books  in  Baltimore  of  the  business 
and  acts  which  are  actually  and  necessarily  carried  on  here,  and  it 
likewise  is  of  no  moment  that  the  principal  and  its  wholly  owned  and 
controlled  subsidiary  go  through  the  form  of  making  a  contract  to  do 
certain  things  that  must  be  done  in  any  event.  And  in  no  event,  I  think, 
can  the  principal  escape  reality  and  evade  or  avoid  ad  valorem  taxes 
by  the  creation  of  a  wholly  owned  and  controlled  subsidiary;  there 
is  a  growing  body  of  law  that  shows,  at  least  so  far  as  ad  valorem 
taxes  are  concerned,  that  under  such  circumstances  as  appear  here  the 
business  and  acts  of  the  principal  are  those  of  its  creature.  Qui  facit 
per  alium  facit  per  se.  I  do  not  suppose  this  would  be  seriously  ques- 
tioned if  the  Baltimore  concern  had  employed  an  individual  to  do  its 
collecting  here  and  carry  on  here  the  other  business  and  acts  carried 
on  by  the  domestic  corporation. 

I,  therefore,  advise  that  there  is  no  legal  or  constitutional  reason 
why  you  should  not  proceed  with  the  proposed  assessments  for  the  years 
in  question,  and  suggest  that  it  be  against  "Commercial  Credit  Com- 
pany, a  Delaware  Corporation,  and  Commercial  Credit  Company,  a 
North  Carolina  Corporation,  its  wholly  owned  and  controlled  subsidiary 
and   agent." 
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Subject:  Gasoline  Taxes;  Diesel  Motor  Fuel  as  Volatile 
AND    Inflammable 

21  June,  1939. 

I  reply  to  your  letter  of  June  16  and  return  herewith  your  corre- 
spondence with  the  Gulf  Oil  Corporation  in  regard  to  Diesel  Motor  fuel 
sold  to  the  Georgia  Motor  Express  Company,  Asheville,  N.  C. 

The  question  presented  is  whether  Diesel  Motor  fuel  is  "volatile  and 
inflammable,"  within  the  intended  meaning  of  the  motor  fuel  tax  laws 
of  this  State.  I  have  conferred  with  chemists  and  I  am  assured  by  them 
that  there  can  be  no  doubt  of  the  fact  that  Diesel  Motor  fuel  oils  are 
volatile  and  inflammable.  That  is  not  a  surprising  conclusion  to  the 
ordinary  lay  mind  for  otherwise  it  would  appear  that  there  could  be 
no  combustion  to  operate  the  engine. 

You  are,  therefore,  advised  that  the  fuel  oil  sold  and  used  by  the 
Georgia  Motor  Express  Company,  Asheville,  N.  C,  is  clearly  liable 
for   the   tax   you   have   demanded   for   the   sale   thereof. 

I  enclose  an  extra  duplicate  signed  copy  of  this  letter  for  your  use 
and  if  you  should  meet  with  difficulty  or  delay  in  the  collection  of  this 
tax,  I  shall  be  glad  to  take  prompt  steps  for  the  collection  thereof  pro- 
vided by  law. 

Subject:  License  Taxes;  Trading  Stamps;  Merchant  Issuing  Stamps 
Incidental  to  His  Mercantile  Business;  Section  156,  Revenue  Act 
of  1939 

19  July,  1939. 
1  I  reply  to  your  letter  of  the  19th  on  the  above  subject. 

Section  156,  Revenue  Act  of  1939,  lays  a  tax  on  every  person 
"engaged  in  the  business  of  issuing,  .  .  .  trading  stamps,  ...  to  persons, 
.  .  .  engaged  in  trade  or  business,  with  the  understanding  or  agreement, 
expressed  or  implied,  that  the  same  shall  be  presented  or  given  by  the 
latter  to  their  patrons  as  a  discount  or  premium,  .   .  ." 

The  business  taxed  is  that  of  selling  trading  stamps  to  merchants 
to  be  given  to  their  patrons.  For  this  reason,  a  merchant  who  does  no 
more  than  issue  such  stamps  to  his  customers  as  an  incident  to  his 
mercantile  business   is  not  liable  for  the  tax. 

Subject:   Sales  Taxes;   Sales  of  Beer 

25  July,  1939. 

I  reply  to  your  letter  of  the  22nd  relating  to  beer  sales  made  by  R.  H. 
Barringer,  a  Greensboro  beer  dealer,  and  return  herewith  the  file  and 
correspondence  which  you   enclosed. 

The  question  raised  by  Mr.  Coffey  is  whether  the  Sales  Tax  Article 
of  the  1937  Revenue  Act  applies  to  wholesale  beer  dealers.  He  suggests 
that  such  a  tax  is  discriminatory  and  unconstitutional  because  beer 
dealers  are  also  required  by  the  Act  to  pay  a  privilege  tax  and  a 
bottle  tax. 
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The  constitutional  question  does  not  arise  until  it  is  determined  that 
the  Sales  Tax  Article  applies.  That  it  does  apply  was  decided  in  Ruling 
No.  17  issued  by  the  Department  of  Revenue  under  date  of  August  7, 
1933.  The  taxing  provisions  of  the  Sales  Tax  Article  of  the  Revenue 
Acts  of  1933  to  1939  include  all  wholesale  dealers  in  tangible  personal 
property  or  articles  of  commerce,  and  obviously  beer  is  both.  Such  dealers 
are  not  only  not  elsewhere  excepted  from  the  Sales  Tax,  but  Section  420 
of  the  Acts  referred  to  expressly  provides  that  the  sales  tax  "shall  be  in 
addition  to  all  other  licenses  and  taxes  levied  by  law."  It  is,  therefore,  my 
opinion  that  the  Article  applies  to  such  dealers  and  that  they  are  liable 
for  the  sales  tax  notwithstanding  the  other  taxes  required  of  them. 

I  am  also  of  the  opinion  that  the  suggestion  of  unconstitutionality 
cannot  be  sustained.  The  opinion  in  Leonard  vs.  Maxwell,  216  N.  C.  89, 
is  a  definitive  statement  of  the  power  to  classify  in  the  field  of  taxation. 
It  undoubtedly  shows  that  a  tax  laid  on  one  is  not  bad  because  others 
were  not  also  taxed  and  that  no  classification  or  discrimination  will  be 
overthrown  unless  it  is  arbitrary  and  capricious;  that  even  "slight 
differences"  are  enough;  and  if  "any  reasonable  grounds"  can  be  found, 
the  classification  will  not  be  deemed  unduly  discriminatory.  Certainly, 
there  are  sufficient  differences  between  beer  and  the  business  of  its  sale 
and  other  articles  of  commerce  and  their  sale  to  warrant  the  difference 
in  treatment.  And  where,  as  in  the  case  of  beer,  the  business  taxed  is 
such  that  it  might  be  prohibited  altogether,  it  seems  to  me  quite  clear 
that  additional  taxes  may  be  imposed  upon  it  which  are  not  imposed  on 
other  businesses.  There  are  many  cases  which  show  that  this  is  so  for 
it  is  true  that  the  business  may  be  literally  taxed  out  of  existence; 
indeed,  at  times,  that  has  been  the  means  used  to  prohibit  and  destroy 
the  sale  of  beer  and  liquor.  It  has  been  so  held  by  the  United  States 
Supreme  Court.  Surely,  if  the  beer  business  can  be  wholly  destroyed  by 
taxation,  it  is  not  enough  to  say  that  the  taxes  in  question  are  dis- 
criminatory. 

I  am  quite  convinced  that  they  are  valid  and  believe  that  Mr.  Coffey 
will  come  to  that  conclusion  after  he  has   investigated  the   matter. 


Subject:   Sales  and  Use  Taxes 

27  July,  1939. 

(1)  Building  Materials: 

(a)  Sold  to  Mutual  Associations  or  Corporations  Organized 
Under  Chapter  93,  Subchapter  IV,  Consolidated  Statutes 
or  to  Their  Contractor. 

(b)  Sold  to  Electric  Membership  Corporations  Organized  Under 
Chapter  291,   Public   Laws   of   1935,   or  to   Their   Contractor. 

(c)  Effect  of  Contract  with  United  States. 

(2)  Sales   of   Merchandise: 

(a)  To   or   By   Said   Mutual   Corporations. 

(b)  To  or   By   Said   Membership    Corporations. 
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My  opinion  on  the  above  matters  was  requested  in  your  letter  of 
June  10  and  answer  was  postponed  until  this  morning  when  a  hearing 
was  had  with  respect  to  the  claim  of  Melville  Burgess,  Incorporated,  Con- 
tractor for  the  Caldwell  Mutual  Corporation,  for  exemption  from  the 
tax  on  building  materials  levied  by  Section  427  of  the  Revenue  Act  of 
1939. 

Unless  otherwise  indicated,  the  opinions  hereinafter  stated  apply  to 
questions  arising  under  the  Revenue  Act  of  1939,  as  well  as  that  of  1937. 

It  appears  that  the  building  materials  involved  in  the  case  of  Melville 
Burgess,  Incorporated,  Contractor  for  the  Caldwell  Mutual  Corporation, 
entered  into  buildings  or  structures  erected  or  constructed  under  a  con- 
tract with  the  United  States,  whereby  the  United  States  furnished 
funds   and  supervised  the  work. 

You  desire  advice  as  to  the  building  materials  entering  into  the 
building  or  structure  originally  and  put  there  by  the  Contractor,  and 
also  as  to  such  materials  entering  into  the  building  or  structure  subse- 
quently by  way  of  maintenance,   repairs   or  replacements. 

Building  Materials 

(a)  Sold    to    Mutual    Associations     or    Corporations     Organized     Under 

Chapter  93,  Subchapter  IV,  Consolidated  Statutes. 

Associations  or  corporations  organized  under  Chapter  93,  Sub- 
chapter IV,  of  the  Consolidated  Statutes,  are  not  defined  to  be  municipal 
corporations  or  subdivisions  of  the  State.  Hence,  sales  of  building  ma- 
terials to  such  associations  or  corporations  or  to  their  contractors  do 
not  come  within  the  tax  exemptions  granted  by  Section  427(b)  of  the 
Revenue  Acts  of  1937  and  1939,  to  municipal  corporations  or  sub- 
divisions   of    the    State. 

(b)  Sales  to  Electric  Membership  Corporations  Organized  Under  Chapter 
291,  Public  Laws  of  1935. 

Section  14,  Chapter  291,  Public  Laws  of  1935,  provides  that 
corporations  organized  under  that  Act  are  "declared  to  be  a  public  agency, 
and  shall  have  within  its  limits  for  which  it  was  formed  the  same 
rights  as  any  other  political  subdivision  of  the  State." 

In  my  opinion,  the  effect  of  this  provision  is  to  make  Electric 
Membership  Corporations,  organized  under  the  Act  of  1935,  "public  agen- 
cies" or  "subdivisions"  of  the  State,  and  sales  of  building  materials  to 
them  or  to  their  contractors  are  exempt  under  Section  427(b)  of  the 
Revenue  Acts  of  1937  and  1939,  which  provide  for  the  exemption  of 
tangible  personal  property  entering  into  "any  building  or  structure 
erected  or  constructed  under  any  .  .  .  contract  with  the  State  of  North 
Carolina  or  any  of  its  agencies." 

This  exemption  flows  from  the  fact  that  such  corporations  are  de- 
clared to  be  "public  agencies"  or  "subdivisions"  of  the  State.  It,  there- 
fore, follows  that  it  applies  not  only  to  tangible  personal  property  or 
building    materials    originally    entering    into    the    building    or    structure. 
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but    also    to    those    subsequently    entering    it    by    way    of    maintenance, 
repairs  to  replacements. 

(c)      Effect  of  Contract  with  the   United  States 

Section  427(b)  of  the  Revenue  Acts  of  1937  and  1939  exempts  from 
tax  tangible  personal  property  entering  into  "any  building  or  structure 
erected  or  constructed  under  any  contract  with  the  Federal  Government 
or  any  of  its  agencies."  Melville  Burgess,  Incorporated,  claims  that  the 
building  materials  bought  by  it  and  placed  or  installed  in  the  structures 
erected  by  it  for  the  Caldwell  Mutual  Corporation,  organized  under 
Chapter  93,  Subchapter  IV,  Consolidated  Statutes,  are  exempt  from 
tax  under  this  Section,  because  it  appears  that  the  structures  were 
erected  under  a  contract  with  the  United  States  whereby  a  grant  of 
funds  was  made  and  assistance  was  otherwise  rendered  through  the 
Federal    Rural    Electrification    Administration. 

I  am  of  the  opinion  that  this  contention  is  correct.  The  result  seems 
to  follow  so  plainly  from  the  quoted  provisions  of  the  statute  that 
elaboration   would   appear    to   be   unnecessary. 

The  reason  for  the  exemption  would  appear  to  be  that  the  wide- 
spread use  and  extension  of  electrical  energy  is  a  matter  conducive  to 
public  health,  comfort  and  convenience  and  the  creation  of  wealth.  That 
this  is  true  is  shown  by  many  enactments  and  legislative  declarations 
made  both  by  Congress  and  the  General  Assembly  of  this  State,  as  well 
as  by  many  judicial  decisions.  This  public  interest  is  the  basis  for 
the  regulation  and  control  exercised  by  governments,  here  and  else- 
where, over  the  business  of  producing,  selling  and  distributing  such 
energy. 

This  exemption  from  the  tax  levied  by  Section  427  of  the  Revenue  Acts 
of  1937  and  1939  applies  to  tangible  personal  property  and  building 
materials  entering  into  buildings  or  structures  belonging  both  to  corpora- 
tions organized  under  Chapter  93,  Supchapter  IV,  of  the  Consolidated 
Statutes,  and  to  those  organized  under  Chapter  291,  Public  Laws  of  1935, 
for  the  exemption  flows  from  tht  fact  that  the  property  or  materials  are 
furnished  "under  any  contract  with  the  Federal  Government  or  any 
of  its  agencies,"  and  it  is  not  material  to  inquire  under  what  law  the 
corporation   is   organized. 

I  have  already  stated  that  property  or  materials  subsequently  enter- 
ing into  buildings  or  structures  owned  by  corporations  organized  under 
the  Act  of  1935  by  way  of  maintenance,  repairs,  or  replacements  are 
exempt  in  the  same  manner  as  that  originally  entering  therein.  Does  a 
like  exemption  exist  as  to  property  and  materials  used  in  the  main- 
tenance or  repair  of  buildings  or  structures  belonging  to  one  of  the  mutual 
corporations?  I  think  not.  It  is  the  contract  with  the  United  States  for 
the  erection  or  construction  that  is  the  condition  of  exemption  and 
when  the  original  work  therein  provided  for  has  been  completed,  the 
exemption  ceases.  Any  other  construction  would  lead  to  absurd  results 
and  violate  the  rule  that  the  exemption  should  be  strictly  construed,  by 
which  is  meant  that  it  will  not  be  given  a  wider  or  more  extended  in- 
terpretation or  operation  than  is  required  by  its  terms.  McCanless  Motor 
Company  vs.  Maxwell,  210  N.  C.  725. 
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Sales   of  Merchandise 

You  have  inquired  my  opinion  also  as  to  the  exemption  from  the 
sales  tax  levied  by  Section  405  of  the  Revenue  Acts  of  1937  and  1939 
of  merchandise  sold  by  or  to  (a)  said  Mutual  Corporations  organized 
under  Chapter  93,  Subchapter  IV,  of  the  Consolidated  Statutes,  and  (b) 
said  Membership  Corporations  organized  under  Chapter  291,  Public 
Laws    of    1935. 

The  answers  to  these  questions  depend  upon  the  effect  to  be  given 
to  Section  406(d)  of  the  1937  and  1939  Acts,  which  provide: 

"(d)  Sales  made  to  the  State  of  North  Carolina  or  any 
of  its  subdivisions,  including  sales  of  merchandise  and  articles 
of  commerce  to  agencies  of  State  or  local  governments  for  dis- 
tribution in  public  welfare  or  relief  work.  This  exemption  shall 
not  apply  to  sales  made  to  organizations,  corporations,  and 
institutions  that  are  not  governmental  agencies,  owned  and 
controlled  by  the  State  or  local  governments.  Sales  of  building 
material  made  directly  to  the  Federal  Government  or  to  State 
and  local  governments  in  this  State  shall  be  exempt  from  the 
tax  on  building  material  levied  in  this  Act,  and  sales  of  build- 
ing material  to  contractors  to  be  used  in  construction  work  for 
Federal,  State  or  local  governments  shall  be  construed  as  direct 
sales." 

(a)  Sales    to    Said   Mutual    Corporations 

As  stated  above,  Mutual  Corporations  organized  under  Chapter  93, 
Subchapter  IV,  of  the  Consolidated  Statutes  are  not  "subdivisions"  of 
the  State,  and,  therefore,  sales  to  them  are  not  exempt  from  the  measure 
of  the  tax  levied  by  Section  405  of  the  Revenue  Acts  of  1937  and  1939. 

(b)  Sales  to  Said  Membership  Corporations 

For  the  reasons  hereinbefore  set  forth,  it  is  my  opinion  that  Electrical 
Membership  Corporations  organized  under  Chapter  291,  Public  Laws 
of  1935,  are  "subdivisions"  of  the  State,  and  hence  sales  to  such  corpora- 
tions are  exempt  from  the  measure  of  the  tax  levied  by  Section  405  of 
the  1937  and  1939  Revenue  Acts  by  virtue  of  Section  406(d),  quoted 
above. 

The  second  sentence  of  this  Section  has  given  me  some  concern.  It 
provides  that  the  exemption  shall  not  apply  to  corporations  "that  are 
not  governmental  agencies,  owned  or  controlled  by  the  State  or  local 
governments."  Consideration,  however,  has  led  me  to  conclude  that  the 
limitation  does  not  apply  to  corporations  created  under  the  1935  Act, 
for  that  Act  declares  that  such  corpoi'ations  are  "such  divisions"  of 
the  State  and  sales  to  "subdivisions"  of  the  State  are  exempted  by  the 
first  sentence  of  Section  406(d).  In  other  words,  I  think  that  the  second 
sentence  of  the  Section  is  inapplicable  to  corporations  or  organizations 
defined  to  be  "subdivisions"  of  the  State.  It  applies  only  to  the  "agencies" 
mentioned  in  that  sentence  which  are  not  "subdivisions"  of  the  State. 
This  conclusion  accords  with  the  opinion  expressed  to  you  by  this 
office  in  a  letter  dated  July  2,  1936,  and  directed  to  the  attention  of 
Mr.  T.  W.  Alexander,  Jr.,  of  the  Franchise  Tax  Division,  in  which 
it   was   stated   that   the   Act   of   1935    "indicates    a    declaration    of   public 
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policy  on  the  part  of  the  Legislature  to  treat  this  corporation  (organ- 
ized under  the  Act  of  1935)  as  a  municipal  corporation  .  ,  .  and  as  an 
administrative  officer  of  the  State  you  should  recognize  the  public  policy 
as  declared  by  the  Legislature  in  the  enactment."  It  also  is  supported 
by  the  decision  in  Wells  vs.  Housing  Authority,  213  N.  C.  744,  holding 
that  housing  authorities  are  municipal  corporations  and  entitled  to  tax 
exemptions  granted  to  such  corporations.  I  am  inclined  to  think  that  a 
contrary  conclusion  would  probably  conflict  with  the  provision  of  Section 
14  of  the  Act  of  1935  that  such  corporations  shall  have  "the  same 
rights  as   any  other  political   subdivision   of  the    State." 

(c)      Sales   Made    by   Said  Muttial   Coiyorations    or    by   Said   Membershij} 
Corporations 

It  is  clear  that  if  the  Mutual  Corporations  enter  into  the  business 
of  selling  merchandise  to  consumers,  they  would  be  liable  for  the  tax 
levied  by  Section  405  of  the  Revenue  Acts  of  1937  and  1939  in  the  same 
manner  and  to  the  same  extent  as  other  retail  or  wholesale  merchants. 

And  I  am  of  the  same  opinion  with  respect  to  corporations  organized 
under  Chapter  291,  Public  Laws  of  1935,  for  reasons  which  I  will  state. 

It  is  declared  by  the  statute  that  such  corporations  are  authorized 
"for  the  purpose  of  promoting  and  encouraging  the  fullest  possible  use 
of  electric  energy"  and  "to  render  service  and  to  acquire,  own,  maintain 
and  improve  a  system  or  systems."  The  Act  also  provides  that  "no 
enumeration  of  particular  powers  hereby  granted  shall  be  construed 
to  impair  any  general  grant  of  power  herein  contained,  nor  to  limit  any 
such  grant  to  a  power  or  powers  of  the  same  class  as  these  enumerated." 
They  are  also  given  "power  to  do  any  and  all  acts  or  things  necessary 
or  convenient  for  carrying  out  the  purpose  for  which  it  was  formed, 
including  but  not  limited  to"  to  the  specific  powers  granted. 

I  think  it  fairly  clear  that  the  fundamental  pui'pose  of  the  corpora- 
tion is  to  operate  an  electric  system  for  the  distribution  of  electric  energy. 
It  may  be  argued  that  if  such  a  corporation  operates  a  store  for  the  sale 
of  electrical  equipment  and  supplies,  that  would  be  "convenient"  if  not 
"necessary"  to  the  attainment  of  the  corporation's  purpose  and  the  more 
widespread  use  of  electric  energy.  I  am  not  prepared  to  deny  the  argu- 
ment, and  certainly  do  not  think  that  the  conduct  of  such  a  store  would 
be  so  unrelated  to  the  corporate  purpose  as  to  be  ultra  vires.  But  I  do 
not  think  that  settles  the  question  in  view  of  the  decisions  of  our  court 
with  respect  to  the  tax  exemption  of  municipal  corporations.  Membership 
Corporations  being  "municipal  corporations"  under  the  Act  of  1935  and 
the  decision  in  Wells  vs.  Housing  Authority,  213  N.  C.  744. 

Those  decisions  lay  down  this  general  doctrine:  That  if  the  opera- 
tions of  municipal  corporations  are  confined  to  the  fundamental  functions 
and  purposes  for  which  they  are  created,  they  are  exempt  from  taxation, 
(Wells  vs.  Housing  Authority,  213  N.  C.  744)  but  if  they  depart  from 
their  accustomed  orbit  and  engage  in  business  or  commerce,  the  exemp- 
tion ceases  to  that  extent,  notwithstanding  that  such  business  or  com- 
merce may  not  be  wholly  ultra  vires.  Wari-enton  vs.  Warren  County,  215 
N.  C.  342. 
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Applying  this  doctrine  to  the  question  at  hand,  the  fundamental 
purpose  of  Electrical  Membership  Corporations  being  to  operate  electric 
systems,  it  would  seem  to  follow  that  if  they  go  farther  and  enter  into 
the  business  of  selling  equipment  and  supplies  or  other  merchandise,  they 
would  be  liable  for  the  tax  levied  by  Section  405  of  the  Revenue  Acts 
of  1937  and  1939,  and  that  is  my  opinion.  It  is  in  accord  with  the 
opinion  contained  in  our  letter  of  May  31,  1939,  to  Mr.  H.  P.  Taylor, 
Attorney  for  Anson  County,  in  which  it  was  said  that  in  such  cases 
the  corporations  would  be   liable  for   ad   valorem   taxes. 

Subject:  Franchise  Taxes 

27  July,  1939. 

(a)  Mutual    Corporations    Organized    Under    Chapter   93,    Subchapter   IV, 
of  the   Consolidated   Statues. 

(b)  Electrical   Membership    Corporations    Organized   Under    Chapter   291, 
Public  Laws  of  1935. 

You  have  requested  my  opinion  as  to  the  liability  of  the  above  types 
of  corporations  for  franchise  taxes  in  view  of  the  fact  that  the  liability 
of  such  corporations  for  sales  and  use  taxes  has  recently  been  considered 
in  this  office.  Because  of  its  relation  to  your  inquiry,  I  am  sending  you 
herewith  a  copy  of  my  letter  to  the  Commissioner  on  that  subject  under 
this   date. 

(a)  Mutual  Co7~porations   Organized   Under  Chapter   93,   Subchapter  IV. 
of  the  Consolidated  Statutes. 

The  above  Subchapter  of  the  general  law  provides  for  the  organization 
of  electric  power,  light,  and  other  corporations  on  the  mutual  plan.  These 
corporations  are  not  defined  to  be  "municipal  corporations"  or  "agencies" 
or  "subdivisions"  of  the  State.  For  this  reason,  they  are  liable  for  franchise 
taxes  in  the  same  manner  and  to  the  same  extent  as  corporations  organized 
under   our   general    corporation    laws. 

(b)  Electrical  Membership   Corporations   Organized   Under  Chapter  291, 
Public  Laws  of  1935. 

These  corporations  are  expressly  declared  to  be  "public  agencies"  and, 
within  the  purposes  for  which  they  are  created,  are  given  "the  same  rights 
as  any  other  political  subdivision  of  the  State."  See  Section  14,  Chapter 
291,  Public  Laws  of  1935. 

On  July  2,  1936,  you  were  advised  that  these  provisions  "indicated  a 
declaration  of  public  policy  on  the  part  of  the  Legislature  .  .  .  and  as  an 
administrative  officer  of  the  State  you  should  recognize  the  public  policy 
as  declared  by  the  Legislature  in  the  enactment." 

Additional  reasons  for  thinking  this  advice  correct  have  been  suggested 
by  the  subsequent  decision  in  Wells  vs.  Housing  Authority,  213  N.  C.  744, 
where  it  was  held  that  agencies  or  subdivisions  of  the  State  performing 
public  purposes  are  "municipal  corporations,"  and  are  entitled  to  the  tax 
exemptions    granted    such    corporations. 
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Section  203  of  the  Franchise  Tax  Article  excepts  municipal  corpora- 
tions from  its  provisions.  Under  the  Wells  Case,  therefore,  corporations 
organized  under  the  Act  of  1935  are  "municipal  corporations"  and  so 
are  expressly  exempt  from  the  tax  levied  by  that  Section. 

Even  if  such  corporations  should  extend  their  operations  into  the 
mercantile  or  other  business  beyond  the  purpose  for  which  they  were 
created,  I  do  not  think  they  would  be  liable  for  the  franchise  tax,  since  the 
exclusion  referred  to  follows  not  from  the  business  which  they  actually 
carry  on  but  from  the  fact  that  they  are  "municipal  corporations." 

Subject:  Inheritance  Taxes;  Inclusion  of  U.  S.  Postal  Savings  Bonds 

IN  Gross  Estate 

17  August,  1939. 

In  reply  to  your  letter  of  the  11th  in  which  you  enclose  a  letter  from  the 
law  firm  of  Heazel,  Shuford  and  Hartshorn,  which  I  herewith  return. 

Mr.  Hartshorn  contends  that  U.  S.  Postal  Savings  Bonds  are  exempt 
from  state  inheritance  taxes  and  quotes  the  following  provision  of  T.  39 
U.  S.  C.  A.,  Sec.  760:  "The  bonds  herein  authorized  shall  be  exempt  from  all 
taxes  or  duties  of  the  U.  S.  as  well  as  from  taxation  in  any  form  by  or 
under  state,  municipal  or  local  authority." 

In  Plummer  vs.  Coler,  178  U.  S.  115,  20  S.  Ct.  829,  44  L.  ed.  998,  the 
court  said  the  question  was  whether  U.  S.  bonds  were  subject  to  a  state 
inheritance  tax  when  the  bonds  were  "issued  under  a  statute  declaring 
them  to  be  exempt  from  such  taxation  in  any  form."  It  was  held  that 
the  tax  was  good  for  the  reason  that  it  was  not  upon  the  bonds  but  upon 
their  transfer.  The  same  conclusion  was  reached  in  Murdock  vs.  Wood,  178 
U.  S.  139,  20  S.  C't.  775,  44  L.  ed.  1009.  For  like  reason,  Waddell  vs.  Doughton, 
194  N.  C.  537,  140  S.  E.  160,  holds  that  under  similar  circumstances  state 
bonds  are  subject  to  state  inheritance  taxes. 

In  my  opinion  these  cases  and  many  others  following  them,  thoroughly 
settle  the  proposition  that  notwithstanding  that  state  and  federal  bonds 
may  be  exempted  in  the  broadest  terms  from  taxation  "in  any  form,"  never- 
theless they  are  liable  for  inheritance  taxes,  the  universal  rule  being  that 
such  provisions  are  applicable  only  to  ad  valorem  and  other  like  taxes  and 
have  no  reference  to  inheritance  or  succession  taxes  upon  the  transfer. 

It  is  therefore  my  opinion  that  you  should  include  these  bonds  in  the 
gross  estate  of  Nellie  Murray. 

Subject:    License    Tax;    Bottlers    of    Tomato,    Orange,    Lemon,    and 
Pineapple  Juice   in    Sec.   134,    Revenue   Act   of    1939 

22  August,  1939. 

In  reply  to  your  letter  of  the  18th,  with  reference  to  the  above  matter, 
I  am  enclosing  the  letter  from  Mr.  Winfield  Blackwell,  of  the  law  firm  of 
Vaughn  &  Graham.  The  question  is  whether  or  not  a  person  who  bottles 
tomato,  orange,  lemon,  and  pineapple  juice,  using  neither  the  standard  low 
or  high  pressure  equipment  referred  to  in  Sec.  134  of  the  Revenue  Act  of 
1939,  is  taxed  under  that  section. 
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Mr.  Blackwell  states  that  these  juices  are  not  "soft  drinks"  within  the 
meaning-  of  the  section,  his  contentions  being  that  "soft  drinks"  include 
only  carbonated  or  malted  beverages.  In  my  opinion  this  contention  cannot 
be  accepted  for  the  section  expressly  lays  a  tax  on  persons  engaged  in  the 
bottling-  of  "grape  or  other  fruit  juices."  In  view  of  these  provisions,  it  is 
.correct  to  say  that  "soft  drinks"  would  include  bottling  of  the  juices 
referred  to. 

It  is  my  understanding  that  Mr.  Blackwell's  client  will  not  use  in  his 
bottling-  process  either  the  standard  high  or  low  pressure  equipment.  If  this 
is  true,  the  tax  would  apply  under  the  $50  provision  of  the  last  paragraph 
of  Subsection  (a)  and  not  under  Subsection  (b). 

Subject:    Income  Taxes;    Exemption   of  Business  Leagues;   Claim   of 
Chevrolet  Dealers  Committee  of  Charlotte  Zone 

5  September,  1939. 

I  reply  to  your  letter  of  the  15th  on  the  above  subject  and  return 
herewith  the  affidavit  and  brief  filed  in  support  of  the  claim  by  the  law  firm 
of  Eobinson  &  Jones  of  Charlotte,  which  fully  set  forth  the  facts  and  refer 
to  pertinent  authorities  supporting-  the  exemption. 

The  claim  for  exemption  is  made  under  Section  314(4)  of  the  Revenue 
Act  of  1935,  1937  and  1939,  which  is  as  follows: 

"Business  leagues,  chambers  of  commerce,  merchants'  associa- 
tions, or  boards  of  trade  not  organized  for  profit,  and  no  part  of 
the  net  earnings  of  which  inures  to  the  benefit  of  any  private  stock- 
holder or  individual." 

The  Committee  was  not  organized  for  profit  and  did  not  engage  in  any 
business  for  profit.  It  was  organized  for  and  its  activities  confined  primarily 
to  campaigns  to  increase  sales  of  cars  and  trucks  by  the  dealer  members 
of  the  league  or  association,  the  expenses  of  meetings,  advertising,  and 
other  like  matters  aff"ecting  the  members  generally.  The  sole  income  con- 
sisted of  dues  or  contributions  paid  by  the  dealers.  It  had  no  "earnings" 
and  no  individual  or  person,  as  such,  was  benefited.  Such  benefit  as  accrued 
was  indirect  and  was  received  by  the  members  generally. 

In  my  opinion  the  Committee  is  clearly  a  "business  league"  and  is 
precisely  the  type  of  organization  referred  to  in  Section  314  (4).  It  is  there- 
fore entitled  to  the  exemption  claimed.  Its  eff'orts  no  doubt  resulted  in  a 
g-eneral  increase  of  business  among  the  members  and  the  indirect  benefit 
thus  obtained  by  them  was  reflected  in  their  tax  returns. 

The  claim  is  fully  supported  by  the  federal  authorities  and  rulings  cited, 
particularly  the  U.  S.  Treasury  Department  Ruling  of  June  22,  1939,  made 
in  connection  with  a  similar  Chevrolet  organization  in  Pennsylvania.  Our 
Statute  is  a  verbatim  copy  of  the  federal  Statute  and  therefore  decisions 
and  rulings  under  it  are  particularly  in  point. 

Subject:    Sales  Taxes;   Lien  and   Priority  in   Event   of  Assignment 

FOR  Creditors 

5  September,  1939. 
I  reply  to  your  letter  of  August  25th  relating-  to  sales  taxes  due  by 
Carolina  Public  Service  Company,  Angier,  N.  C,  your  file  number  43-848. 
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The  taxes  are  due  for  the  period  from  September  1,  1936,  through  February 
30,  1937.  Immediately  after  the  assessment  was  made  the  taxpayer  made  an 
assignment  for  creditors  to  Hon.  J.  Shepard  Bryan.  Judgment  was  docketed 
by  you  on  July  30,  1938,  but  a  prior  judgment  for  $326.75  had  been  docketed 
April  27,  1938. 

The  rights  of  the  State  depend  upon  the  following  Sections  of  the 
Revenue  Act  of  1935  and  1937: 

Sec.  414.  "If  any  taxpayer  under  this  Act  goes  into  bankruptcy, 
receivership,  or  turns  over  his  stock  of  merchandise  by  voluntary 
ti'ansfer  to  creditors,  the  tax  liability  under  this  article  shall  con- 
stitute a  prior  lien  on  such  stock  of  merchandise,  subject  to  execu- 
tion, and  it  shall  be  the  duty  of  the  transferee  in  any  such  case  to 
retain  the  amount  of  the  tax  due  from  the  first  sales  from  such 
stock  of  merchandise  and  to  pay  same  to  the  Commissioner  of 
Revenue." 

Sec.  416.  "The  tax  imposed  by  this  article  shall  be  a  lien 
upon  the  stock  of  goods  and /or  any  other  property  of  any  person 
subject  to  the  provisions  hereof  who  shall  sell  out  his  business  or 
stock  of  goods,  or  shall  quit  business,  and  such  person  shall  be 
required  to  make  out  the  return  provided  for  under  section  four 
hundred  seven  within  thirty  days  after  the  date  he  sold  out  his 
business  or  stock  of  goods,  or  quit  business,  and  his  successor  in 
business  shall  be  required  to  withhold  sufficient  of  the  purchase 
money  to  cover  the  amount  of  said  taxes  due  and  unpaid  until  such 
time  as  the  former  owner  shall  produce  a  receipt  from  the  com- 
missioner showing  that  the  taxes  have  been  paid,  or  a  certificate 
that  no  taxes  are  due.  If  the  purchaser  of  a  business  or  stock  of 
goods  shall  fail  to  withhold  purchase  money  as  above  provided,  and 
the  taxes  shall  be  due  and  unpaid  after  the  thirty-day  period  allowed, 
he  shall  be  personally  liable  for  the  payment  of  the  taxes  accrued 
and  unpaid  on  account  of  the  operation  of  the  business  by  the 
former  owner." 

Sec.  811.  "No  final  account  of  a  fiduciary  shall  be  allowed  by 
the  probate  court  unless  such  account  shows,  and  the  judge  of  said 
court  finds,  that  all  taxes  imposed  by  the  provisions  of  this  Act  upon 
said  fiduciary,  which  have  become  payable,  have  been  paid,  and 
that  all  taxes  which  may  become  due  are  secured  by  bonds, 
deposit,  or  otherwise.  The  certificate  of  the  Commissioner  of 
Revenue  and  the  receipt  for  the  amount  of  tax  herein  certified  shall 
be  conclusive  as  to  the  payment  of  the  tax  to  the  extent  of  said 
certificate." 

These  statutes  repeal  C.  S.  1618  to  the  extent  that  they  conflict  therewith. 

It  is  clear  that  the  statutes  make  the  tax  a  specific  lien  both  with  regard 
to  land  and  personalty.  It  is  equally  clear  that  the  judgment  is  not  a  lien  on 
personalty,  nor  is  it  a  specific  lien  on  land.  Stewart  v.  Doar,  205  N.  C.  37. 
The  rights  of  the  State  depend  on  the  statutes  for  the  property  is  being 
administered  under  the  assignment. 

It  appears  to  me  to  be  plain  that  the  lien  of  the  State  takes  priority  over 
the  prior  judgment. 

The  relative  priorities  and  rights  between  administration  expense  and 
the  taxes  should  be  settled  in  accordance  with  your  letter  of  May  23,  1939 
to  Mr.  Bryan. 
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Subject:    License   Taxes;    School   Lunch   Rooms    Selling   Candy   and 

Soft  Drinks 

11  September,  1939, 
In  your  letter  of  the  8th  you  state  that  schools  in  the  State  are  operating 

lunch  rooms  from  which  soft  drinks  and  candy  are  sold  as  well  as  meals, 
and  request  my  opinion  whether  they  are  liable  for  license  and  sales  taxes. 

Section  30  of  the  School  Machinery  Act  of  1939  provides  that  inasmuch 
as  public  schools  may  be  distant  from  places  where  food  may  be  obtained, 
the  school  authorities  may  "in  such  cases  as  may  be  deemed  advisable" 
and  "as  a  part  of  the  functions  of  said  public  schools,"  provide  and  operate 
"cafeterias  and  places  where  meals  may  be  served  .  .  .  for  the  convenience 
of  teachers,  school  officers  and  pupils." 

It  cannot  be  said  that  the  sale  of  candy  and  soft  drinks,  in  addition  to 
meals,  is  unreasonable  or  beyond  the  authority  thus  granted.  Whether  they 
shall  also  be  sold  rests  in  the  discretion  of  the  school  authorities.  The  ques- 
tion of  tax  liability  or  exemption  cannot  be  made  to  depend  upon  whether 
candy  and  drinks  are  or  are  not  sold. 

Because  the  Act  provides  that  these  lunch  rooms  shall  be  operated  "as 
a  part  of  the  functions  of  the"  public  schools  of  the  State,  it  is  my  opinion 
that  they  are  not  subject  to  license,  sale  or  other  taxes.  General  Statutes 
such  as  the  Revenue  Acts  do  not  bind  or  refer  to  the  State  and  its  institu- 
tions unless  they  are  expressly  mentioned.  State  vs.  Garland,  29  N.  C.  48; 
O'Berry  vs.  Mecklenburg  Co.,  198  N.  C.  357;  Cranfield  vs.  Winston-Salem, 
200  N.  C.  680. 

Subject:    License  Taxes;    Sponsoring  of   Theatrical  Productions 
,  by  "Junior  League" 

12  September,  1939. 

I  reply  to  your  letter  of  September  8  advising  that  the  Greensboro 
Theatre  Guild,  sponsored  by  the  Junior  League  of  Greensboro  is  presenting 
four  "New  York  Productions"  during  the  Season  of  1939-40.  The  productions 
are  certain  shows  or  plays  and  the  presentations  are  to  be  made  in  Aycock 
Auditorium  at  Greensboro,  which  is  owned  and  operated  by  the  College  for 
Women  of  the  University  of  North  Carolina  and  is  not  a  licensed  theatrical 
house.  You  ask  my  opinion  whether  the  Guild  or  the  League  would  be 
liable  for  the  license  tax  of  $425.00  and  the  3%  gross  receipts  tax  provided 
in  Section  105  of  the  Revenue  Act  of  1939. 

Section  105  is  in  part  as  follows: 

"Every  person,  firm,  or  corporation  engaged  in  the  business  of 
operating  a  moving  picture  show  or  place  where  vaudeville  exhibi- 
tions or  performances  are  given  or  operating  a  tlieatre  or  opera 
house  where  public  exhibitions  or  performances  are  given  for  com- 
pensation shall  apply  for  and  obtain  in  advance  from  the  Commis- 
sioner of  Revenue  a  State  license  for  the  privilege  of  engaging  in 
such  business,  and  shall  pay  for  such  State  license  for  each  room, 
hall,  or  tent  used  the  following  base  tax:  ..." 

The  answer  to  your  inquiry  depends  upon  whether  the  Guild  or  the 
League  is  "engaged  in  the  business  of  operating  a  .  .  .  place  ...  or 
operating  a  theatre  or  opera  house  where  public  exhibitions  or  performances 
are  given  for  compensation."  I  do  not  think  they  are  so  "engaged,"  for 
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these  reasons:  The  League  is  organized  for  social  and  charitable  purposes 
and  not  for  commerce  or  profit;  all  of  the  returns  from  the  performances 
referred  to  will  be  given  to  charity;  the  Auditorium  is  owned  and  operated 
by  the  College  and  will  be  used  by  the  League  only  for  the  temporary 
and  special  purposes  of  the  productions  in  question;  and  the  League  is 
not  habitually  engaged  in  operating  places  or  theatres  where  exhibitions 
or  performances  are  given. 

I  think  it  clear  that  the  League  is  not  liable  for  the  taxes  levied  in 
Section  105. 

Section  103  of  the  Revenue  Act  lays  a  tax  of  $25.00  a  day,  plus  3  per 
cent  of  gross  receipts  on  all  "traveling  theatrical  companies"  showing  in 
any  unlicensed  theatre  or  place.  It  would  seem  that  the  New  York  organi- 
zation sending  out  these  shows  would  clearly  be  liable  for  taxes  under 
this   Section. 

Subject:   Inheritance  Taxes;    Step-Grandchild  as  "Stepchild";    Rate 
OF  Tax  and  Exemption 

12  September,  1939. 

In  your  letter  of  the  8th  you  advise  that  the  will  of  Mrs.  Luvenia  Spring, 
Washington,  N.  C,  gives  to  Leon  Wilson  the  testatrix'  residuary  estate. 
He  was  the  grandson  of  the  testatrix'  late  husband,  Alex  Spring,  and  the 
step-grandchild  of  the  testatrix,  and  in  her  will  she  makes  this  statement 
with  respect  to  her  relationship  to  him:  "Leon  is  the  grandson  of  my  late 
husband,  Alex  Spring,  and  he  was  raised  by  me  and  Mr.  Spring  from  his 
infancy,  and  I  feel  toward  him  just  as  though  he  were  my  beloved  grandson." 
He  was  never  adopted  by  the  testatrix. 

You  inquire  whether  the  gift  to  him  should  be  taxed  at  the  rate  and 
subject  to  the  exemption  provided  in  Section  3  of  the  Revenue  Act  of  1939 
(Class  A),  or  at  the  rate  provided  in  Section  5  (Class  C).  Section  3  is  in 
part  as  follows: 

"(a)  Where  the  person  or  persons  entitled  to  any  beneficial 
interest  in  such  property  shall  be  the  lineal  issue,  or  lineal 
ancestor,  or  husband  or  wite  of  the  person  who  died  possessed  of 
such  property  aforesaid,  or  stepchild  of  the  person  who  died 
possessed  of  such  property  aforesaid,  or  child  adopted  by  the 
decedent  in  conformity  with  the  laws  of  this  State  or  of  any  of  the 
United  States,  or  of  any  foreign  kingdom  or  nation,  at  the  following 
rates  of  tax  (for  each  one  hundred  dollars  ($100.00)  or  fraction 
thereof)  of  the  value  of  such  interest:  ..." 

Prior  to  1915,  under  the  Inheritance  Tax  Article  a  person  in  "the  relation 
of  child"  was  taxed  at  the  rate  and  subject  to  the  exemption  provided  in 
case  of  a  child.  In  that  year,  however,  the  quoted  words  were  stricken  out 
and  "child  adopted"  inserted  in  their  place.  Under  the  former  law,  it  was 
held  in  Estate  of  White,  168  N.  C.  352,  that  a  person  who  stood  "in  the 
relation  of  child"  to  the  decedent  was  included  in  Class  A.  If  the  statute 
had  remained  the  same,  the  residuary  gift  in  question  would  fall  in  Class 
A  under  this  decision.  But  the  statute  has  been  changed  and  the  question 
presented  depends  upon  whether  the  word  "stepchild"  in  Section  3  includes 
a  step-grandchild. 

The  history  and  development  of  the  statutes  on  the  subject  is  discussed 
in  State  vs.  Scales,  172  N.  C.  915,  and  on  page  918  it  is  said: 
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"This  statement  of  legislation  upon  the  subject  in  this  State 
shows  an  advancing  tendency  to  include  all  property,  to  decrease 
exemptions,  and  to  maintain  a  distinct  classification  of  persons, 
the  lineal  descendants,  lineal  ancestor,  husband  and  wife,  being  in 
the  most  favored  class,  and  the  stranger  and  the  corporation  in  the 
class  subject  to  the  highest  tax." 

The  word  "stepchild"  is  generally  defined  in  law  dictionaries  as  "the 
child  by  a  former  marriage  of  either  the  husband  or  the  wife." 

It  is  the  settled  rule  that  "child"  does  not  include  "grandchild"  and  is 
limited  to  immediate  off'spring.  Thompson  vs.  Batts,  168  N.  C.  530;  Lee 
vs.  Baird,  132  N.  C.  755.  It  appears  to  me  that  if  "child"  does  not  include 
"grandchild,"  "stepchild"  does  not  include  a  step  grandchild.  Indeed,  the 
blood  relationship  would  seem  to  afford  a  much  stronger  basis  for  the 
argument  in  favor  of  the  grandchildren  than  could  be  made  for  step- 
grand-children  who  have  no  such  relationship.  It  is  worth  noting,  too, 
that  "father"  does  not  include  "stepfathers."  Owens  vs.  Munden,  168  N.  C. 
266.  These  holdings,  in  my  opinion,  require  the  conclusion  that  "stepchild" 
does  not  include  a  step  grandchild.  This  view  is  supported,  also  by  the 
"advancing  tendency  to  include  all  property,  to  decrease  exemptions,  and 
to  maintain  a  distinct  classification  of  persons,"  which  was  referred  to  in 
the  Scales  Case,  supra.  It  is  likewise  supported  by  the  provision  of  Section 
5  that  when  the  beneficiary  "shall  be  in  any  other  degree  of  relationship 
or  collateral  consanguinity  than  is  heretofore  stated,  or  shall  be  a  stranger 
in  blood,"  to  the  decedent,  he  shall  be  included  in  Class  C. 

I  am  therefore  of  the  opinion  that  the  residuary  gift  to  Leon  Wilson  is 
taxable  under  Section  5. 

In  reaching  this  conclusion,  I  have  given  the  word  "stepchild,"  its 
natural  and  ordinary  meaning  and  have  not  consciously  relied  upon  the 
doctrine  that  the  courts  look  with  disfavor  upon  claims  to  tax  exemption, 
in  whole  or  in  part,  and  strictly  construe  the  statutes  relied  upon  to  support 
such  claims. 

Subject:  Income  Taxes;   Deductibility  by  Trust  Beneficiary  of  Loss 
Suffered  by  Trust  Estate 

13  September,  1939. 

I  have  carefully  considered  your  letter  of  August  30  and  the  letter 
of  Mr.  W.  Latimer  Brown  which  you  enclosed. 

It  appears  that  Mrs.  Rosalie  H.  Wilkinson  of  Charlotte,  N.  C,  is  the 
life  beneficiary  of  a  trust  and  claims  a  deduction  from  income  taxes  of  a 
loss  suffered  by  the  trust.  In  my  opinion  the  question  thus  presented  is 
controlled  by  the  opinion  rendered  you  by  this  office  on  September  20,  1937. 

I  regard  it  perfectly  clear  under  the  laws  of  this  State  that  a  bene- 
ficiary is  not  permitted  to  deduct  losses  sustained  by  the  trustee.  If  the 
loss  in  such  case  is  a  deductible  loss,  it  is  required  to  be  shown  in  the 
return  of  the  fiduciary  under  the  express  provisions  of  Sec.  327(2),  Revenue 
Act  of  1937,  the  tax  here  in  question  being  governed  by  that  law. 
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Subject:  Income  Taxes;  Discount  of  Indebtedness  as  Taxable  Gain; 
Credit  for  Interest  Accrued  in  Prior  Years  When  Such  Interest 
Resulted  in  no  Tax  Saving 

13  September,  1939. 
A  hearing  upon  the  protest  of  the  Elmore  Corporation  was  held  on 
the  11th,  the  taxpayer  being  represented  by  Mr.  Frank  P.  Stratford, 
Certified  Public  Accountant.  Its  previous  protests  w^ere  abandoned  and 
objection  to  the  additional  assessment  for  1935-36  was  rested  upon  the 
grounds  set  forth  in  the  protest  of  July  13,  1939,  and  the  Supplemental 
Protest  of  August  3,  1939.  The  authorities  relied  on  in  support  of  the 
protest  are  G.  C.  M.  20854,  I.  R.  B.  February  27,  1939,  No.  9,  page  2; 
I.  T.  3278,  I.  R.  B.  May  15,  1939,  No.  20,  page  2;  and  Central  Loan  and 
Investment  Company  vs.  Commr. ;  39  B.  T.  A.  981,  acquiescence,  I.  R.  B., 
July  31,  1939,  No.  31,  page  1;  I  Prentice  Hall,  1939  Federal  Tax  Service, 
paragraph    3.84. 

These  authorities  have  been  considered  by  me  and  it  is  my  opinion 
that  their  soundness  and  correctness  is  not  only  subject  to  grave  doubt 
but  that  their  adoption  here  would  result  in  serious  and  practical  diffi- 
culties  and   complexities. 

They  necessarily  involve  the  very  questionable  proposition  that  taxable 
income  or  gain  depends  upon  whether  the  taxpayer  had  a  tax -saving  in 
prior  years.  Under  them  it  would  be  necessary  to  preserve  income  tax  records 
for  many  years,  whereas  our  law  contemplates  preservation  for  only  three 
years.  Their  acceptance  means  that  in  particular  cases  it  may  be  neces- 
sary to  go  back  and  examine  the  taxpayer's  returns  and  records  for  ten, 
twenty  or  more  years  before  his  liability  for  the  current  year  can  be 
determined. 

These  circumstances  lead  me  to  conclude  that  the  authorities  ought  not 
to  be  followed  here  unless  it  be  required  by  the  language  of  our  revenue 
laws. 

In  computing  net  income  the  federal  practice  is  not  to  be  followed  here 
if  it  is  "contrary  to  the  context  and  intent"  of  our  statutes.  Section  318, 
Revenue  Act  of  1939.  The  federal  practice  in  question  permits  the  taxpayer 
to  go  back  to  prior  years  and  deduct  or  take  credit  for  interest  or  expense 
items  paid  or  accrued  in  such  years  which  did  not  result  in  a  tax  saving 
during  those  years.  This  is  contrary  to  Section  322(1)  and  (3),  "paid" 
meaning  "paid  or  accrued."  Section  302(11).  Our  income  tax  system  is 
largely  based  on  the  current  year  and  departures  from  the  current  year 
ought  not  to  be  permitted  unless  authorized  or  required  by  some  specific 
provision  of  law.  Insofar  as  the  claims  of  the  taxpayer  involve  a  deduction 
or  credit  for  interest  paid  or  accrued  in  prior  years,  it  runs  counter  to 
Section  322(1)   and   (3). 

I  have  already  advised  you  that  the  forgiveness  of  the  principal  and 
interest  of  the  taxpayer  resulted  in  taxable  gain  to  the  extent  that  its 
books  and  records  showed  solvency  at  the  time.  This  gain  was  "received" 
at  the  date  of  such  forgiveness.  In  my  opinion  its  realization  or  extent  cannot 
be  made  to  depend  upon  whether  the  interest  deduction  in  prior  years 
resulted  in  a  tax  saving. 
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To  summarize,  I  think  the  authorities  relied  on  are  of  very  doubtful 
validity;  they  would  result  in  much  administrative  uncertainty  and  com- 
plexity; and  they  are  "contrary  to  the  context  and  intent"  of  various  pro- 
visions of  the  Revenue  Act  of  1935,  including  Section  317  which  plainly 
shows  an  intent  to  tax  all  income  whatever  may  be  its  source  or  form, 
and  Sections  310  and  313,  which  provide  it  shall  be  taxed  in  the  year  in 
which  received. 

I  return  the  protests  referred  to  and  enclose  an  extra  copy  of  this  letter, 
which  you  will  please  forward  to  Mr.  Stratford,  together  with  the  reports 
of  the  authorities  relied  on,  which  I  also  herewith  enclose. 

Subject:  Income  Taxes;  Corporations;  Payment  of  Taxes  Before  Dis- 
solution ;  Greensboro  Ice  and  Fuel  Company,  Inc.,  Greensboro,  N.  C. 

23  September,  1939. 

In  your  letter  of  the  16th  you  state  that  assessments  have  been  made 
again  this  corporation  for  the  years  1935  and  1936.  It  appears  that  the 
corporation  was  dissolved  February  16,  1938,  and  that  its  assets  were  sold 
to  the  Greensboro  Ice  and  Coal  Company  on  January  1,  1937.  You  ask 
whether  the  taxes   may  be  collected   from   the   successor   corporation. 

A  corporation  may  not  quit  business  or  sell  out  to  another  or  successor 
corporation  and  thereby  escape  taxes.  The  law  affords  ample  remedies  in 
such   case   against  both   corporations. 

In  addition  to  these  remedies,  upon  the  dissolution  of  a  corporation  its 
officers  and  directors  become  trustees  and  Section  497  of  the  Revenue  Act 
of  1935  provides  that  if  they  make  payments  or  distributions  to  the  stock- 
holders without  paying  the  State  its  taxes,  they  become  personally  liable. 

I  suggest  that  you  immediately  make  demand  by  registered  mail  with 
return  receipts  upon  each  corporation  and  upon  the  Officers  and  directors 
of  the  Greensboro  Ice  and  Fuel  Company,  and  if  the  taxes  are  not  promptly 
paid,  with  interest  and  penalties,  you  should  advise  me  and  I  will  pro- 
ceed to  take   such  legal  steps   as   may  be   necessary. 

Subject:  Taxation;  Liability  of  Public  Officers  for  Stolen  Funds 

2  October,  1939. 

You  ask  as  to  whether  the  State  is  entitled  to  make  refund  to  the  Register 
of  Deeds  of  Pitt  County  for  marriage  license  funds  stolen  from  his  office. 

Under  Section  159  of  the  1939  Revenue  Act,  the  Register  of  Deeds  is 
required  to  collect  a  tax  of  $3.00  on  each  marriage  license  and  to  remit 
the  same  to  the  Commissioner  of  Revenue  on  the  first  Monday  in  January, 
April,  July  and  October  of  each  year. 

The  North  Carolina  Supreme  Court  holds  that  the  liability  of  a  public 
officer  differs  from  that  of  a  trustee  or  a  bailee.  The  general  rule  is  that 
an  officer  who  enters  into  an  obligation  to  account  for  money  received  by 
virtue  of  his  office  insures  the  safety  of  all  funds  received  by  him  in  his 
official  capacity  against  loss  by  any  means  whatever,  including  such  losses 
as  arise  from  the  act  of  God  or  the  public  enemy.  This  rule  was  laid  down 
in  the  case  of  Commissioners  v.  Clark,  73  N.  C.  255,  which  case  was  cited 
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and  approved  in  Marshall  v.  Kemp,  190  N.  C.  491,  and  in  Indemnity  Co. 
V.  Corporation  Commission,  197  N.  C.  562. 

The  Revenue  Act  places  the  duty  of  assessing  and  collecting  the  State 
license  tax  on  marriage  licenses  on  the  Register  of  Deeds  and  he  is  the 
insurer  of  the  safety  of  all  such  fees  received  by  him  against  loss  by 
any  means  whatever,  and  this  being  true,  I  am  of  the  opinion  that  the 
State  would  not  be  entitled  to  make  refund  of  the  amount  of  marriage 
license  tax  stolen  from  the  office  of  the  Register  of  Deeds  of  Pitt  County. 

Subject:  Income  Taxes;  Returns;   Disclosure  of  Information  There- 
in Contained  to  County  Tax  Supervisors 

23  October,  1939. 

I  reply  to  your  oral  request  for  advice  on  the  above  subject.  You  stated 
that  the  Tax  Supervisor  of  Polk  County  has  asked  for  information  con- 
tained in  the  income  tax  returns  of  certain  taxpayers,  and  you  desire  to 
know  whether  or  not  this  information  may  be  furnished. 

Section  928  of  the  Revenue  Act  prohibits  the  publication  of  information 
contained  in  tax  returns,  except  as  "otherwise  provided  by  law."  In  my 
opinion,  this  section  is  inapplicable,  because  it  is  provided  in  Section 
203(6)  of  the  Machinery  Act  that  the  State  Board  of  Assessment  may  upon 
its  own  motion,  or  upon  request  of  any  county  tax  supervisor,  furnish  to 
such  supervisor  "any  information  contained  in  any  report  to  said  State 
Board  (of  Assessment),  or  in  any  report  to  the  Department  of  Revenue." 
Section  200  of  the  Machinery  Act  provides  that  the  Commissioner  of 
Revenue  shall  be  Chairman  of  the  State  Board  of  Assessment,  and  shall 
exercise  its  functions,  duties  and  powers  when  it  is  not  in  session. 

Under  these  sections,  it  is  my  opinion  that  when  any  county  tax  super- 
visor requests  information  contained  in  any  return  or  report  to  the  De- 
partment of  Revenue,  and  it  appears  that  such  request  is  proper  and  should 
be  granted,  the  information  should  be  furnished  by  you  accordingly  in 
your  capacity  as  Chairman  of  the  State  Board  of  Assessment. 

Subject:  License  Taxes;  Section  153,  Revenue  Act  of  1939;  Liability 
OF  Lessor's  of  Automobiles  Selling  Gasoline  to  Their  Lessees 

26  October,  1939. 

I  reply  to  your  letter  of  the  18th  enclosing  a  letter  from  Mr.  Clayton 
L.  Burwell,  Charlotte  Attorney,  written  in  behalf  of  the  White  Hood  Cab 
Company,  of  that  city. 

It  appears  that  that  company  is  engaged  in  the  business  of  leasing 
automobiles  from  certain  owners  and  reletting  the  same  to  taxi  drivers  at 
a  flat  rate  per  day.  The  owners  of  the  car  supply  the  oils  for  the  car 
while  the  gasoline  is  bought  by  the  drivers  and  both  the  oil  and  the  gasoline 
are  customarily  bought  from  the  company  which  maintains  the  usual 
facilities  for  distribution. 

It  is  my  opinion  that  the  company  is  liable  for  the  service  station 
tax  levied  by  Section  153,  Revenue  Act  of  1939.  It  is  engaged  not  only  in 
the  business  of  running  cars  but  also  in  the  business  of  selling  oil  and 
gasoline,   and  is,  therefore,  liable  for  the  tax. 


110  biennial  report  of  the  attorney  general  [vol. 

Subject:  License  Taxes;  Chain  Stores;  Section  162,  Revenue  Act  of 
1939;  Liability  of  Undertaker  for 

26  October,  1939. 

In  your  letter  of  the  19th  you  ask  my  opinion  whether  an  undertaker 
or  funeral  director  operating  two  or  more  places  of  business  is  liable  for 
the  "chain  store"  tax.  I  assume  that  at  each  establishment  he  sells,  or 
furnishes  as  part  of  his  service,  caskets,  shrouds,  funeral  clothing,  and 
other  like  goods  or  furnishings. 

Section  162  of  the  Revenue  Act  of  1939  is  in  part  as  follows: 

"Every  person,  firm,  or  corporation  engaged  in  the  business 
of  operating  or  maintaining  in  this  State,  under  the  same  gen- 
eral management,  supervision,  or  ownership,  two  or  more  stores,  or 
mercantile  establishments  where  goods,  wares,  and/or  merchandise 
is  sold  or  offered  for  sale,  or  from  which  such  goods,  wares,  and/or 
merchandise  are  sold  and /or  distributed  at  wholesale  or  retail,  or 
controls  by  lease,  either  as  lessor  or  lessee,  or  by  contract,  the 
manner  in  which  any  such  store  or  stores  are  operated,  or  the 
kinds,  character,  or  brands  of  merchandise  which  are  sold  therein, 
shall  be  deemed  a  branch  or  chain  store  operator,  and  shall  apply 
for  and  obtain  from  the  Commissioner  of  Revenue  a  State  license 
for  the  purpose  of  engaging  in  such  business  of  a  branch  or 
chain  store  operator,  and  shall  pay  for  such  license  a  tax  accord- 
ing to  the  following  schedule:   .  .  ." 

Section  162  was  construed  in  Atlantic  Ice  and  Fuel  Company  vs.  Max- 
well, 210  N.  C.  723,  188  S.  E.  321,  and  held  to  include  "coal  yards"  where 
ice  and  coal  were  sold,  though  it  was  recognized  that  a  "coal  yard"  was 
probably  not  a  "store"  as  that  term  is  ordinarily  understood.  The  holding 
was  based  primarily  on  the  meaning  of  "mercantile  establishment"  which 
was  construed  to  mean  any  place  of  business  for  the  purpose  of  trade. 

Fox  vs.  Standard  Oil  Company,  294  U.  S.  87,  55  S.  Ct.  333,  79  L.  Ed. 
780,  Reh.  Den.  294  U.  S.  732,  55  S.  Ct.  511,  79  L.  Ed.  1261,  dealt  with  the 
question  whether  the  words  "stores  or  mercantile  establishments"  included 
filling  stations.  In  holding  that  they  did.  Justice  Cardozo  said  for  the  Court: 

"We  are  told  that  the  average  man  if  requested  to  point  out 
to  a  stranger  the  store  nearest  by  or  even  the  nearest  mercantile 
establishment  would  not  be  likely  to  think  of  a  filling  station  as 
within  the  range  of  the  inquiry.  (Citation)  There  might  be  force 
in  this  suggestion  if  the  statute  had  left  the  meaning  of  its 
terms  to  the  test  of  popular  understanding.  Instead,  it  has 
attempted  to  secure  precision  and  certainty  by  rejecting  a  test 
so  fluid  and  indeterminate  and  supplying  its  own  glossary.  The 
goods  off"ered  for  sale  are  to  be  understood  as  having  reference 
to  goods  'of  any  kind,'  and  the  place  at  which  the  sale  is  made  shall 
include  not  only  places  that  in  the  common  speech  of  men  would 
be  designated  as  stores,  but,  broadly  speaking,  any  mercantile  es- 
tablishment, whether  a  store  or  something  else.  In  such  circum- 
stances, definition  by  the  average  man  or  even  by  the  ordinary 
dictionary  with  its  studied  enumeration  of  subtle  shades  of  meaning 
is  not  a  substitute  for  the  definition  set  before  us  by  the  lawmakers 
with  instructions  to  apply  it  to  the  exclusion  of  all  others.  (Cita- 
tion) There  would  be  little  use  in  such  a  glossary  if  we  were  free 
in  despite  of  it  to  choose  a  meaning  for  ourselves." 

In  Kistner  vs.  Iowa  State  Board  of  Assessment  and  Review,  

Iowa ,   280   N.   W.   587,   24   Iowa   Law   Review,    (November,    1938), 
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page  177,  it  appeared  that  the  Iowa  statute  laid  a  sales  tax  upon  those 
engaged  in  the  retail  "sale  of  goods."  The  appellant  operated  the  Kistner 
Funeral  Home.  The  court  stated  that  his  contract  for  burials  was  "very 
carefully  worded  and  provides  that  Kistner  is  selling  service  only  and  not 
personal  property.  No  reference  is  made  to  the  price  of  the  casket  or 
vault.  The  amount  stated  is  for  the  service  to  be  rendered,  which  includes 
the  casket  and  vault  that  have  been  chosen."  The  principal  contention  of 
the  appellant  was  that  he  was  not  engaged  in  the  sale  and  did  not  sell 
personal  property  and  that  the  caskets,  shrouds,  burial  clothes,  and  other 
furnishings  were  supplied  as  mere  incidentals  to  the  service  rendered. 
In  a  full  opinion  the  court  held  that  notwithstanding  the  express  provi- 
sions of  appellant's  contract  he  was  "engaged  in  the  sale  of  goods"  and, 
therefore,  liable  for  the  sales   tax. 

A  like  holding  is  found  in  Commissioner  vs.  Dinien,  320  Pa.  257,  182 
Atl.  542.  There,  a  license  tax  was  laid  on  the  "retail  vendor  of  or  dealer 
in  goods,  wares,  or  merchandise,  etc."  and  it  was  held  that  an  undertaker, 
furnishing  at  a  profit  caskets,  shrouds,  burial  clothes,  and  other  furnish- 
ings, was  liable  for  the  tax. 

The  same  result  was  reached  in  Jordan  Undertaking  Company  vs.  State, 
285  Alabama  516,  180  So.  99.  There,  a  license  tax  was  levied  on  certain 
trades  and  callings,  including  "each  dealer  in  coffins  or  caskets."  Jordan 
was  an  undertaker  who  based  his  charges  "on  a  complete  funeral  service," 
the  price,  however,  varying  according  to  the  costliness  of  the  coffin  selected. 
He  sold  no  coffins  except  in  connection  with  his  services.  He  was  held  liable 
for  the  tax. 

Under  the  authority  of  these  decisions,  it  is  my  opinion  that  an  under- 
taker, selling  or  furnishing  coffins,  shrouds,  funeral  clothing,  and  other  like 
goods,  and  maintaining  two,  or  more  places  of  business,  is  liable  for  the  tax 
levied  by  Section  162. 

Subject:  Motor  Vehicles;  Power  to  Make  Eules  and  Regulations  Re- 
lating TO  Gasoline  Tank  Trucks 

3  November,  1939. 

I  reply  to  your  letter  of  yesterday  in  which  you  inform  me  of  the 
necessity  of  immediate  and  decisive  action  to  protect  the  public  from 
dangers  arising  out  of  the  transportation  of  gasoline  and  other  petroleum 
products  in  tank  trucks.  You  ask  my  opinion  as  to  your  authority,  first, 
to  require  a  bi-monthly  inspection  of  all  vehicles  used  for  such  transporta- 
tion, and,  second,  to  summon  the  drivers  for  a  strict  and  special  exam- 
ination and  registration. 

Section  129(c)  of  the  Uniform  Motor  Vehicle  Act  of  1937,  (Chapter  407, 
Public  Laws  of  1937)  is  as  follows: 

"The  Commissioner  is  hereby  authorized  and  directed  to  promul- 
gate such  additional  regulations  governing  the  transportation  of 
explosives  and  other  dangerous  articles  by  vehicles  upon  the  high- 
ways as  he  shall  deem  advisable  for  the  protection  of  the  public." 

Under  this  enactment  it  is  my  opinion  that  you  have  authority  to 
promulgate  such  rules  and  regulations  governing  the  vehicular  transpor- 
tation upon  the  highways  of  this   State  of  gasoline  and  other  petroleum 
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products,  or  other  dangerous  articles,  as  may  appear  to  you  to  be  advisable 
for  the  protection  of  the  pubic.  Such  rules  and  regulations  may  be  made 
to  govern  the  equipment  and  condition  of  the  vehicle,  the  manner  of  its 
operation,  and  the  competency  and  ability  of  its  operators,  including  rules 
and  regulations  relating  to  the  hours   of  continuous  operation. 

Under  Chapter  387,  Public  Laws  of  1939,  enforcement  of  such  rules 
and  regulations  may  be  assigned  to  the  Division  of  Highway  Safety. 

Subject:  Income  Taxes;  Deductions;  (1)  Head  of  Household  Support- 
ing Dependents;  Widow  with  Children  Supported  by  Their  Own 
Estate;   (2)   Widow  with  Minor  Children 

4  December,  1939. 

I  reply  to  your  letter  of  December  1  enclosing  letter  from  Garland 
McPherson  with  reference  to  the  income  tax  deductions  of  Mrs.  Margarette 
G.  Griffin,  Rocky  Mount,  N.  C,  for  1937-38. 

It  appears  that  Mrs.  Grilfin  is  a  widow  with  two  minor  children  living 
with  her  in  her  own  home.  However,  although  the  mother  has  custody  of 
the  children,  a  bank  is  guardian  for  them  and  handles  their  separate  estate. 
During  the  years  in  question  the  guardian  paid  the  mother  $2,100.00  from 
the  children's  estate  for  their  support. 

The  questions  raised  are,  first,  whether  the  wife  is  entitled  to  the  deduc- 
tion allowed  the  head  of  a  household  by  Section  324(1)  (b)  of  the  Revenue 
Act  of  1937,  or,  if  not,  is  she  entitled  to  the  exemption  allowed  by  Section 
324(1)  (c)  to  a  widow  with  minor  children. 

These  Sections  allow  deductions  as  follows: 

"Sec.  324(1)  (b)  In  the  case  of  a  married  man  with  a  wife  living 
with  him,  two  thousand  dollars  ($2,000.00),  or  in  the  case  of  a 
person  who  is  the  head  of  a  household  and  maintains  the  same 
and  therein  supports  one  or  more  dependent  relatives,  two  thousand 
dollars     ($2,000.00). 

"Sec.  324(1)  (c)  In  the  case  of  a  widow  or  widower  having 
minor  child  or  children,  natural  or  adopted,  two  thousand  dollars 
($2,000.00)." 

In  no  event  can  Mrs.  Griffin  be  allowed  both  deductions.  She  is  only 
allowed  one  of  them. 

She  is  clearly  not  entitled  to  the  deduction  allowed  by  Section  324(1)  (b) 
for  she  does  not  "support"  the  children. 

It  is  equally  clear  that  she  is  entitled  to  the  $2,000.00  deduction  allowed 
by  Section  324(1)  (c)  for  she  is  a  widow  "having  minor  child  or  children." 

I  return  Mr.  McPherson's  letter  for  your  files  and  attach  an  extra  copy 
of  this  letter  for  him. 

Subject:  (1)  Inheritance  Taxes;  Proceeds  of  Life  Insurance;  (2)  In- 
come Taxes;  Proceeds  of  Life  Insurance;  Premiums  Paid  by  Employer 
ON  Life  of  Employee 

4  December,  1939. 
I  reply  to  your  letter  of  December  2   enclosing  letter  from  Mr.  John 
H.  Bonner,  Washington,  N.   C,  with  respect  to  the  Estate  of  Charles  H. 
Conoley,  Jr.,  Beaufort  County. 
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You  state  that  the  deceased  worked  for  a  telephone  company  which  had 
insured  his  life  and  paid  the  premiums  thereon,  the  proceeds  having  been 
paid  to  his  sister  and  only  heir  at  law.  Mr.  Bonner  contends  that  the  insur- 
ance is  not  taxable  under  the  Inheritance  Tax  Article  and  raises  the 
question  whether  it  is  taxable  as  income. 

There  is  high  authority  for  the  position  that  the  proceeds  of  a  life 
insurance  policy  may  constitutionally  be  classified  as  income  for  tax 
purposes,  particularly  where  the  insurance  is  upon  the  life  of  an  employee 
and  the  premiums  are  paid  by  the  employer  as  part  of  the  employee's 
compensation.  See  the  discussion  of  this  question  in  Roswell  Magill's 
Taxable  Income,  and  the  authorities  cited.  However,  it  is  not  necessary 
to  consider  that  question  for  the  reason  that  the  Revenue  Act  of  1937 
expressly  provides  that  the  proceeds  of  the  life  insurance  policy  shall  be 
included  as  part  of  the  decedent's  gross  estate  for  inheritance,  tax  purposes, 
and  expressly  excludes  such  proceeds  from  gross  income. 

Section  11  of  the  Inheritance  Tax  Article  of  the  Act  of  1937  is  as  follows: 

"The  proceeds  of  all  life  insurance  policies  payable  at  or  after 
death  of  the  insured,  and  whether  payable  to  the  estate  of  the 
insured  or  to  a  beneficiary  or  beneficiaries  named  in  the  policy, 
shall  be  taxable  at  the  rates  provided  for  in  this  article,  subject  to 
the  exemptions  in  section  two  of  this  article:  Provided,  if  any  part 
of  premiums  have  been  paid  by  a  beneficiary  or  beneficiaries, 
credit  for  such  payment  may  be  allowed  as  a  deduction  from  the 
proceeds  of  the  policy  upon  satisfactory  proof  thereof  in  determin- 
ing the  tax  chargeable  against  the  beneficiary  or  beneficiaries 
making  such  payment." 

Section  317 (2-a)  of  the  Income  Tax  Article  of  the  Act  is  as  follows: 
"2.     The   words    'gross    income'    do    not    include    the    following 

items,  which  shall  be  exempt  from  taxation  under  this  article,  but 

shall  be  reported  in  such  form  and  manner  as  may  be  prescribed 

by    the    Commissioner    of    Revenue: 

"(a)     The  proceeds  of  life  insurance  policies  and  contracts  paid 

upon  the  death  of  the  insured  to  beneficiaries  or  to  the  estate  of 

the  insured." 

At  the  last  General  Assembly  the  Senate  Finance  Committee  expressly 
disapproved  a  proposed  income  tax  on  life  insurance  in  lieu  of  the  tax 
under  Section  11.  This,  I  think,  shows  an  understanding  that  the  Act  does 
not  tax  life  insurance  proceeds  as  income  and  an  intention  that  such  proceeds 
shall  not  be  taxed  as  such. 

It  is,  therefore,  my  opinion  that  the  proceeds  in  question  are  taxable  as 
part  of  the  estate  of  the  decedent  and  are  exempt  from  any  income  tax. 

I  am  further  of  the  opinion  that  the  premiums  paid  by  an  employer  on 
a  policy  upon  the  life  of  an  employee  should  be  included  by  the  employe© 
as  part  of  his  taxable  income  for  the  year  in  which  said  premiums  are  paid. 
The  Federal  Government  treats  such  premiums  as  income  to  the  employee 
but  exempts  premiums  paid  upon  group  life  insurance.  The  exemption  rests 
on  the  practical  ground  that  the  employees  included  in  the  group  are  numer- 
ous and  the  allocation  of  the  premiums  among  them  would  result  in  a  large 
number  of  small  taxable  sums  that  together  would  not  justify  the  required 
trouble  and  expense  of  administration.  The  Act  authorizes  you  to  follow 
the  Federal  practice  in  such  cases  and  if  it  should  appear  that  the  insurance 
in  question  was  group  insurance,  the  premiums  paid  should  be  exempt. 
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As  the  deceased  died  March  8,  1939,  the  governing  Act  is  that  of  1937. 
Section  11  of  the  1939  Act,  unlike  that  of  the  1937  Act,  lays  a  succession 
tax  on  life  insurance  proceeds  "when  the  premiums  have  been  paid  by  the 
insured."  When  the  premiums  are  paid  by  an  employer  as  part  of  the 
employee's  compensation  or  in  connection  with  his  employment,  they  are 
in  effect  paid  by  the  employee  and  are  taxed  accordingly.  Therefore,  under 
both  the  1937  and  the  1939  Acts  such  insurance  proceeds  as  are  here  involved 
are  includable  in  the  gross  estate. 

Subject:  License  Taxes;  Book-Vending  Machine;  Section  130,  Revenue 

Act  of  1939 

14  December,  1939. 

In  your  letter  of  the  11th  you  ask  whether  a  book-vending  machine 
requiring  a  deposit  of  ten  cents  is  taxable  under  Section  130  of  the 
Revenue  Act  of  1939. 

Section  130(1)  provides: 

"It  shall  be  unlawful,  unless  licensed  as  hereinafter  provided, 
for  any  person  ...  to  own,  operate  or  maintain  in  any  place  of 
business  or  other  place  for  the  purpose  of  being  operated  for  gain 
or  profit  any  machine  or  device  operated  upon  the  coin-in-the-slot 
principle  or  operated  otherwise  in  which  is  kept  any  article  to  be 
purchased  ..." 

Section  130(2)  requires  a  $1,000.00  annual  operator's  occupational  license, 
but  exempts  operators  of  merchandise  vending  machines. 

Section  130(4)  requires  a  $25.00  annual  operator's  occupational  tax  with 
respect  to  "slot  machines  for  vending  merchandise."  It  also  lays  additional 
taxes  on  machines  requiring  deposits  of  1  cent  and  ten  cents.  No  additional 
tax  is  required  for  machines  requiring  a  deposit  of  ten  cents. 

Section  130(6)  requires  the  operator  to  pay  the  sales  tax  on  merchandise 
sold. 

It  is  my  opinion  that  the  operator  of  a  book-vending  machine  requiring 
a  deposit  of  ten  cents  is  required  to  pay  the  $25.00  tax  and  the  sales  tax, 
but  no  machine  tax  is  levied. 

Subject:  Income  Taxes — Prorating  the  Constitutional  Exemption  on 
the  Basis  of  the  Proportion  Local  Income  Bears  to  the  Total  Income; 
W.  M.  Thomas,  1937  Income  Tax 

14  December,  1939. 

I  reply  to  your  letter  of  recent  date  with  respect  to  the  1937  income  of 
W.  M.  Thomas,  a  resident  of  Winston-Salem,  N.  C. 

The  taxpayer's  total  income  for  that  year  was  $18,946.43,  $13,657.63  or 
72.0855%  of  which  was  earned  in  South  Carolina,  and  $5,288.80  or  27.914493% 
of  which  was  earned  in  this  State.  His  return  states  that  on  December  31, 
1937,  he  was  married  and  living  with  his  wife  and  he  contends  that  under 
Article  V,  Section  3,  of  the  Constitution,  he  is  entitled  to  an  exemption  of 
$2,000.00  without  proration. 

Article  V,  Section  3,  provides: 

".  .  .  The  General  Assembly  may  also  tax  .  .  .  incomes:  Provided, 
the  rate  of  tax  on  income  shall  not  in  any  case  exceed  ten  per  cent 
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(10%),  and  there  shall  be  allowed  exemptions  to  be  deducted  from 
the  amount  of  annual  incomes,  to-wit:  for  married  man  with  a  wife 
living  with  him.,  or  to  a  widow  or  widower  having  minor  child  or 
children,  natural  or  adopted,  not  less  than  $2,000.00;  to  all  other 
persons  not  less  than  $1,000.00  ..." 

Section  324(2)  of  the  Revenue  Act  of  1937  provides  that  where  a  tax- 
payer earns  income  both  within  and  without  the  State  the  $2,000.00  exemp- 
tion shall  be  prorated  on  the  basis  of  the  proportion  that  the  local  income 
bears  to  the  total  income. 

Section  322(10)  of  the  Act  allows  the  taxpayer  to  deduct  the  income 
received  from  an  established  business  or  from  an  investment  in  property 
in  another  state  if  that  state  levies  a  tax  upon  such  income. 

In  accordance  with  the  Constitution,  Section  324(1)  (b)  allows  a  married 
man  living  with  his  wife  an  exemption  of  $2,000.00. 

In  my  opinion,  the  proper  interpretation  of  Section  324(2)  is  that  it 
allows  Mr.  Thomas  to  deduct  the  $2,000.00  exemption  from  his  total  income, 
both  within  and  without  the  State.  The  figure  representing  the  proportion 
of  his  local  income  to  his  total  income  should  then  be  multiplied  by  the 
remainder  of  $16,946.43  in  order  to  arrive  at  the  amount  of  income  taxable 
in  this  State. 

I  think  that  is  the  correct  construction  of  the  statute  and  in  my  opinion  it 
is  not  in  violation  of  Article  V,  Section  3.  It  allows  the  exemption  in  full,  and 
the  taxpayer  can  hardly  complain  that  the  Act  does  not  tax  him  upon  his 
entire  income,  as  it  certainly  could,  Cohn  vs.  Graves,  300  U.  S.  308; 
Lawrence  vs.  State  Tax  Commission,  286  U.  S.  276;  Maguire  vs.  Trefry,  253 
U.  S.  12,  even  though  South  Carolina  also  taxed  a  part  of  it;  Shaffer  vs. 
Carter,  252  U.  S.  37,  Guaranty  Trust  Company  vs.  Virginia,  59  S.  Ct.  1, 
(November  7,  1938). 

Subject:  Income  Taxes;  Deduction  of  Taxes  Paid;   (a)  Federal  Import 
Duties;  (b)  Federal  Club  Dues;  (c)  Passage  Tax  on  Steamship  Tickets 

15  December,  1939. 
You  have  advised  me  that  you  have  an  increasing  number  of  claims  of 
deduction  for  taxes  paid  when  the  payments  were  to  the  Federal  Govern- 
ment on  account  of  import  duties,  club  dues,  and  passage  taxes  on  steamship 
tickets.  You  desire  my  opinion  whether  these  payments  are  deductible 
under  our  laws. 

Section  322(4)  of  the  Revenue  Acts  of  1937  and  1939  allows  the 
deduction  of  "taxes  paid  or  accrued  during  the  year,"  excluding  from  the 
allowance  certain  types  of  taxes  not  now  pertinent.  The  question  is  whether 
the  payments  referred  to  are  for  "taxes"  within  the  meaning  of  the  Section. 

All  of  these  levies  are  classified  as  "taxes  imposed  by  authority  of  the 
United  States"  in  United  States  Treasury  Regulations  101,  Article  23(c) -2, 
which  is  as  follows: 

"Import  and  tariff^  duties  paid  to  the  proper  customs  officers, 
and  business,  license,  privilege,  excise,  and  stamp  taxes  paid  to 
internal  revenue  collectors  are  deductible  as  taxes  imposed  by  the 
authority  of  the  United  States,  provided  they  are  not  added  to  and 
made  a  part  of  the  expense  of  the  business  or  the  cost  of  articles  of 
merchandise  with  respect  to  which  they  are  paid,  in  which  case 
they  cannot  be  separately  deducted." 
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However,  the  Federal  rule  is  that  they  are  deductible  only  by  the 
person  upon  whom  imposed  even  though  passed  on  to  the  purchaser  as 
part  of  the  cost  of  business  or  of  merchandise  sold.  3  Prentice  Hall,  1939 
Federal  .Tax  Service,  Paragraph  #  13,172.  I  think  that  is  true  likewise  of 
our  own  law  and  that  an  income  taxpayer  is  not  entitled  to  deduct  a  tax 
not  imposed  on  him  notwithtstanding  that  it  is  passed  on  to  him  by  the 
person  upon  whom  it  is  laid  in  the  taxing  act. 

Custom    Duties 

Custom  duties  upon  imports  are  laid  upon  and  paid  by  a  traveller 
entering  or  re-entering  this  country  on  goods  purchased  abroad.  In  Pathe 
Exchange,  Inc.,  Comm'r,  (CCA  2),  77  F(2d)  306,  15  Am.  Fed.  Tax  Reports 
1399,  they  were  held  to  be  "taxes  paid"  and  hence  deductible  under  Federal 
income  laws.  I  think  they  are  also  deductible  under  our  laws. 

Club  Dues 

Club  dues  taxes  are  imposed  upon  and  paid  by  the  members  and  are 
"taxes"  within  the  Federal  income  tax  laws  and  so  deductible.  Black  Hall, 
Inc.  vs.  U.  S.,  74  Ct.  Cls.  600,  57  F.  (2d)  918,  11  Am.  Fed.  Tax  Reports  68; 
The  Camp  Fire  Club  of  America  vs.  United  States,  76  Ct.  Cls.  254,  1  F. 
Supp.  782,  11  Am.  Fed.  Tax  Rep.  1210,  and  other  cases  referred  to  in  the 
indexes  to  the  American  Federal  Tax  Reports.  I  think  they  likewise  are 
deductible    under    our   laws. 

Passage  Tax 

The  passage  tax  upon  steamship  tickets  is  laid  on  the  sale  and  though 
passed  on  to  the  passenger  is  not  imposed  upon  him.  Insofar  as  he  is 
concerned,  his  payment  of  the  amount  of  the  tax  is  not  a  payment  of  the 
tax  but  of  the  additional  cost  of  passage  arising  therefrom.  This  is  shown 
by  the  decision  in  Cosulich  Line  vs.  Bowers,  (CCA  2),  49  F.  (2d)  218,  9 
Am.  Fed.  Tax  Reps.  1308,  affirming  43  F.  (2d)  615,  9  Am.  Fed.  Tax  Reps. 
132,  where  the  steamship  company  passed  the  tax  on  to  the  passenger  and 
yet  was  allowed  the  deduction,  the  court  saying: 

"The  tax  is  to  be  paid  under  the  statute  by  the  person  who 
issues  and  sell  the  ticket.  It  is  a  sale  which  is  taxable  under  the 
statute." 

The  short  decision  to  the  contrary  in  Genevieve  Tucker,  2  B.  T.  A.  796, 
without  the  citation  of  reason  or  authority,  is  in  my  opinion  erroneous  and 
not  to  be  followed.  Since  the  passage  tax  is  not  laid  upon  him  by  the 
taxing  act  and  his  payment  of  the  amount  thereof  is  simply  the  payment 
of  an  increase  in  the  cost  of  transportation,  the  passenger  is  not  entitled 
to  deduct  the  amount  from  his  taxable  income  in  this  State. 

Subject:   Income  Taxes;   Improvements  or  Repairs;   Roofs,   Painting; 
Estate  of  E.  L.  Kiser,  Rural  Hall,  North  Carolina 

18  December,  1939. 
I  reply  to  your  letter  of  the  14th  with  respect  to  the  1938  return  of  E.  L. 
Kiser  Estate,  Inc.,  Rural  Hall,  N.  C. 
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The  questions  presented  are  whether,  with  respect  to  business  property, 
the  cost  of  labor  and  materials  in  (1)  placing  a  new  roof  on  buildings,  and 
(2)  in  painting  the  exterior  or  interior  of  buildings,  is  a  business  expense 
and  deductible  in  the  year  paid  or  a  capital  outlay  to  be  depreciated  over 
the  period  of  its  normal  or  expected  life. 

The  provision  of  the  Revenue  Act  of  1937  affecting  the  question  is 
found  in  Section  322(1)  which  allows  deduction  of  "all  the  ordinary  and 
necessary  expenses  paid  during  the  year  in  carrying  on  any  trade  or 
business." 

In  discussing  the  question  of  "Improvements  vs.  Repairs"  in  3  Prentice 
Hall  1939  Federal  Tax  Service,  Paragraph  No.  12,305,  it  is  said: 

"The  distinction  between  an  improvement  and  an  alteration  or 
repair  is  not  always  clear.  The  most  commonly  accepted  basis  of 
distinction  is  that  which  classifies  transactions  which  result  in 
an  addition  of  substantial  and  permanent  character  and  which 
increase  the  value  of  the  plant,  as  capital  charges;  money  spent 
in  such  transactions  is  not  deductible  as  an  expense.  .  .  . 

"In  spite  of  any  rules  that  may  be  laid  down,  the  final  decision 
as  to  whether  any  expenditure  is  for  repairs  or  for  betterment 
will  be  based  largely  on  the  personal  opinion  of  the  person 
preparing  the  accounts.  The  decision  should  be  on  the  merits  of 
each  particular  case,  and  should  not  be  influenced  by  any  thought 
of  the  efi^ect  of  the  decision  on  the  tax  liability.  An  apparent 
saving  of  tax  in  one  year  may  be  the  cause  of  much  larger  tax  in 
succeeding    years." 

It  is  generally  held  that  a  new  roof  is  capital  outlay  and  not  a  busi- 
ness expense.  See  1  C.  C.  H.  1939  Standard  Federal  Tax  Service,  Para- 
graphs Nos.  155.084,  155.087,  155.251,  155.252,  155.253,  3  Prentice  Hall 
1939  Federal  Tax  Service,  Paragraphs  Nos.  12,331  and  12,338,  and 
decisions  cited.  I  understand  the  taxpayer  acquiesces  in  this  view.  The 
taxpayer's   expenditure   for  new  roofing  is   therefore  not   deductible. 

The  federal  authorities  that  have  dealt  with  the  question  treat  all 
painting  alike  and  allow  it  as  a  business  expense,  whether  it  be  a  com- 
plete job  or  a  partial  job.  Rose  vs.  Haverty  Furniture  Co.,  (CCA  5),  15 
F.  (2d)  345,  6  Am.  Fed.  Tax  Reps.  6335,  I.  T.  550,  II— I  C.  B.  83;  Kurtz, 
8  B.  T.  A.  679;  Treat  Hdwe.  Corp.,  6  B.  T.  A.  768;  Leedom  and  Worrall, 
Inc.,  10  B.  T.  A.  825;  Jones  Hollow  Ware  Co.,  12  B.  T.  A.  48;  E.  L.  Potter, 
20  B.  T.  A.  252;  3  Paul  and  Merten's  Law  of  Federal  Income  Taxation, 
Sections    123.144,    et  seq.,   and    123.150. 

Several  accountants  with  whom  I  have  conferred  advise  me  that  the 
accounting  practice  likewise  treats  it  as  a  business  expense  for  repair. 
I  therefore  am  of  the  opinion  that  the  taxpayer  is  entitled  to  deduct 
the    expenditures    for    painting. 

Subject:  Inheritance  Taxes;  Deductibility  of  Attorney's  Fees;  Estate 

OF  Golding  H.  Riddle 

22  December,  1939. 

I  reply  to  your  letter  of  the  20th  with  respect  to  the  Estate  of 
Golding  H.  Riddle. 

It  appears  that  a  caveat  was  filed  to  the  will  and  the  final  judg- 
ment authorized  the  payment  of  $4,000.00   to  attorneys  for   services   ren- 
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dered  in  the  caveat  proceeding.  This  was  in  addition  to  attorneys'  fees 
in  the  sum  of  $5,600.00  previously  paid.  The  services  for  which  these  fees 
were  paid  are  not  set  forth  in  your  letter.  The  gross  estate  was  $68,942.87, 
and  the  total   attorneys'   fees   claimed   as    deductible   amount   to    $9,600.00. 

There  is  no  question  as  to  the  authority  of  the  executor  or  adminis- 
trator to  pay  attorneys'  fees  allowed  by  the  court,  and  this  includes 
payment  of  fees  for  legal  services  rendered  to  the  caveators  as  well  as 
the  proponents.  C.  S.  1244,  as  amended  in  1937,  and  In  re  Slade,  214 
N.  C.  361.  However,  it  does  not  follow  that  a  fee  must  be  allowed  as  a 
deduction  simply  because  it  has  been  authorized  by  order  of  court. 
Section  7(b)  of  the  Revenue  Acts  of  1937  and  1939  provides  for  the 
deduction  of  "reasonable  attorneys'  fees,"  and  the  question  as  to  whether 
a  fee  is  reasonable  for  the  purposes  of  the  Section  is  to  be  decided  by 
you  in  the  exercise  of  a  sound  judgment  and  discretion  and  in  the 
light  of  all  the  facts  and  circumstances  surrounding  the  particular  estate 
and  the  services  rendered.  A  fee  may  be  "reasonable"  from  the  stand- 
point of  a  just  compensation  for  necessary  services  rendered,  and  yet 
be  unreasonable  under  Section  7(b)  because  out  of  proportion  with  the 
amount  of  the  estate.  This  distinction,  made  in  the  statute,  is  neces- 
sary for  the  protection  of  the  revenues   of  the  State. 

"While  the  fees  in  this  estate  seem  large,  I  do  not  think  it  can  be  said 
as  a  matter  of  law  that  they  are  unreasonable  on  their  face.  Extra- 
ordinary facts  and  circumstances  may  justify  them.  I  would  suggest  that 
you  notify  the  representatives  of  the  Estate  that  before  the  fees  can 
be  allowed,  proof  of  their  reasonableness  must  be  submitted.  This  proof 
should  cover,  first,  the  services  compensated  and  rendered  the  Estate 
generally,  and,  second,  those  rendered  in  the  caveat  proceedings  and  for 
which  allowance  was  made,  whether  to  the  caveators  or  to  the  proponents. 

Subject:  Income  Taxes;  Non-Residents;  Credit  for  Income  Taxes  Paid 
IN  State  of  Residence 

28  December,  1939. 

I  reply  to  your  letter  of  the  22nd  with  reference  to  the  matter  of  Miss 
Anna  May  Baker,  and  return  herewith  the  letter  of  December  18th  written 
to  you  by  Mr.  L.  C.  Caldwell,  Supervisor  of  Individual  Taxes  of  the  State 
of  Virginia. 

It  appears  that  though  Miss  Baker  is  a  resident  of  Virginia  she  receives 
a  salary  for  work  performed  in  this  State  a  part  of  each  year.  She  is 
taxed  in  Virginia  upon  her  entire  income  from  all  sources,  and  the 
question  presented  is  whether  she  is  entitled  to  the  reciprocal  credit 
allowed  to  non-residents  of  this  State  by  Sec.  325  of  our  Revenue  Act 
of  1939,  omitted  from  the  Revenue  Act  of  1937,  which  is  as  follows: 

"Whenever  a  taxpayer  other  than  a  resident  of  the  State 
has  become  liable  to  income  tax  to  the  State  or  country  where 
he  resides  upon  his  net  income  for  the  taxable  year,  derived 
from  sources  within  this  State  and  subject  to  taxation  under 
this  article,  the  Commissioner  of  Revenue  shall  credit  the 
amount  of  income  tax  payable  by  him  under  this  article  with  such 
proportion  of  the  tax  so  payable  by  him  to  the  State  or  country 
where   he   resides   as    his    income    subject    to    taxation    under    this 


25]  BIENNIAL  REPORT  OF  THE  ATTORNEY  GENERAL  119 

article  bears  to  his  entire  income  upon  which  the  tax  so  payable 
to  such  other  state  or  country  was  imposed:  Provided,  that  such 
credit  shall  be  allowed  only  if  the  laws  of  said  state  or  counti-y 
(1)  grant  a  substantially  similar  credit  to  residents  of  this  State 
subject  to  income  tax  under  such  laws,  or  (2)  impose  a  tax  upon  the 
personal  incomes  of  its  residents  derived  from  sources  in  this  State 
and  exempt  from  taxation  the  personal  incomes  of  residents  of  this 
State.  No  credit  shall  be  allowed  against  the  amount  of  the  tax  on 
any  income  taxable  under  this  article  which  is  exempt  from  taxa- 
tion under  the  laws  of  such  other  state  or  country." 

This  identical  provision  is  found  in  Sec.  40  of  the  Income  Tax  Law 
of  Virginia,  and  Mr.  Caldwell  advises  that  under  it  residents  of  North 
Carolina  receiving  income  from  services  or  property  in  Virginia  would  be 
entitled  to  the  credit  claimed  by   Miss   Baker. 

It  is  my  opinion  that  Miss  Baker  should  be  allowed  the  credit  claimed 
and  that  her  exemption  should  be  determined  as  set  forth  in  my  letter  of 
December  14th. 

Subject:   Driver's  License  Act;  Conviction  of  Hit  and  Run  Driving; 
Power  to  Revoke  When  Plea  of  Nolo  Contendere  is  Entered 

2  January,  1940. 

I  reply  to  your  letter  of  December  30th  with  respect  to  the  case  of  V.  T. 
Hunter,  Durham,  N.  C.  He  was  indicted  for  hit  and  run  driving  and  was 
convicted  under  a  plea  of  nolo  contendere.  The  evidence  showed  that  he  ran 
over  a  person  lying  in  the  road  and  that  the  injuries  thereby  inflicted  caused 
or  contributed  to  such  person's  death.  His  counsel,  Hon.  Alton  J.  Knight, 
suggests  that  when  the  conviction  rests  upon  such  a  plea  you  have  no  power 
to  revoke  the  defendant's  driving  license,  and  relies  upon  State  v.  Stiers, 
204  N.  C.  48. 

In  my  opinion  that  case  is  not  in  point.  It  there  appeared  that  Stiers 
had  been  indicted  for  embezzlement  and  had  been  convicted  under  a  plea 
of  nolo  contendere.  Thereafter  disbarment  proceedings  were  brought  under 
C.  S.  205,  providing  for  disbarment  when  there  has  been  "a  conviction  or 
confession  in  open  court"  of  a  felony.  It  was  held  that  disbarment  could 
not  be  ordered.  The  court  said  that  the  proceeding  was  in  the  nature  of  a 
civil  action  and  that  the  only  advantage  of  a  plea  of  nolo  contendere 
was  that  it  did  not  estop  the  pleader  from  denying  his  guilt  in  a  civil  action 
based  upon  the  same  facts.  However  the  court  said  further  that  such  a  plea 
"is  equivalent  to  a  plea  of  guilty  in  so  far  as  it  gives  the  court  the  power 
to   punish." 

The  revocation  of  a  driver's  license  for  hit  and  run  driving,  or  for  any 
of  the  causes  mentioned  in  Section  12  of  the  Uniform  Driver's  License  Act, 
is  not  in  the  nature  of  a  civil  action  or  proceeding.  It  is  simply  the  result 
required  by  the  statute  upon  such  conviction,  and  the  fact  that  conviction 
was  upon  a  plea  of  nolo  contendere  is  immaterial. 

Section  142  of  the  Uniform  Motor  Vehicle  Act  of  1937  (Ch.  407)  lays 
down  the  penalty  for  failure  to  stop  in  event  of  an  accident  involving  injury 
or  death  to  a  person  and  expressly  provides:  "The  Commissioner  shall  re- 
voke the  operator's  or  chauffeur's  license  of  the  person  so  convicted." 
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Section  12  of  the  Uniform  Driver's  License  Act  (Ch.  52,  P.  L.  1935) 
likewise  expressly  provides  that  upon  "a,  conviction"  of  hit  and  run  driving, 
resulting  in  injury  or  death,  the  defendant's  driver's  license  shall  be  forth- 
with revoked.  Under  it,  also,  revocation  is  not  in  the  nature  of  a  civil 
action,  but  rather  the  result  of  a  duty  mandatorily  imposed  upon  you. 

It  is  therefore  my  opinion  that  a  driver  who  has  committed  any  of  the 
offenses  for  which  mandatory  revocation  is  required  may  not  evade  the 
plain  intent  of  the  legislature  by  entering  a  plea  of  nolo  contendere. 

Subject:  Income  Taxes;  Franchise  Taxes;  Constitutionality  of  Inclu- 
sion OF  Imported  Tobaccos  in  Measure  of  Tax 

9  January,  1940. 

You  have  written  a  thirty  day  letter  to  the  American  Tobacco  Com- 
pany notifying  it  of  the  proposed  additional  assessment  of  franchise  and 
income  taxes  for  the  years  1936,  1937  and  1938.  The  taxpayer  has  filed 
formal  objections  and  a  brief  citing  authorities  in  support  of  its  protest. 

The  additional  taxes  result  from  your  inclusion  in  the  formula  by 
which  the  tax  is  measured  of  inventories  of  imported  leaf  tobacco  stored  in 
Federal  Customs  bonded  warehouses  in  this  State.  All  of  this  tobacco  is 
"Turkish  Tobacco,"  grown  and  purchased  in  Europe  or  Asia  and  imported 
into  the  United  States  by  the  taxpayer.  On  the  statutory  dates  it  was 
owned  by  the  taxpayer  and  was  still  in  the  original  packages  in  which  it 
was  shipped  from  abroad.  Although  the  warehouses  in  which  it  was  then 
stored  belong  to  the  taxpayer,  they  are  Federal  "Custom  Bonded  Ware- 
houses." The  question  presented  is  whether  such  tobacco  may  be  used  as 
part  of  the  measure  of  the  tax. 

The  imported  tobacco  was  brought  into  this  country  not  for  the  purpose 
of  sale  but  for  the  purpose  of  manufacture.  So  far  as  appears,  it  was  being 
held  and  stored  by  the  taxpayer  on  the  dates  mentioned  in  the  same  manner 
and  for  the  same  purposes  as  local  tobacco  is  held  and  stored  pending  or 
prior  to  manufacture.  It  does  not  appear  that  its  continued  import  character 
or  status,  after  arrival  in  storage,  was  inherently  necessary.  It  may  be  that 
one  of  the  principal  reasons  why  it  was  being  kept  in  the  Customs  Ware- 
house was  for  the  purpose  of  aging  or  curing.  It  has  now  become  settled  that 
if  interstate  commerce  is  purely  incidental  and  not  a  necessary  part  of  the 
transaction,  it  is  no  bar  to  state  taxation.  Banker  Bros.  v.  Pennsylvania,  222 
U.  S.  210;  Wiloil  Corp.  v.  Pennsylvania,  294  U.  S.  169;  Graybar  Electric 
Co.,  Inc.  V.  Curry,  Alabama,  189  Southern  186,  affirmed  by  U.  S.  Supreme 
Court  November  6,  1939,  1  Prentice-Hall  State  and  Local  Tax  Service, 
Pgh  No.  93,069;  Sears-Roebuck  Co.  v.  McGoldrich,  279  N.  Y.  184,  18  N.  E. 
(2d)  25.  Whether  this  line  of  cases  is  applicable  to  such  a  situation  in  the 
case  of  imports  has  not  been  passed  upon  by  the  courts.  I  merely  refer  to 
them  to  show  the  trend  of  judicial  decision  in  a  related  field. 

By  the  express  terms  of  the  Revenue  Acts  of  1935  and  1937,  the  fran- 
chise tax  levied  on  foreign  and  domestic  corporations  is  "for  the  con- 
tinuance of  its  corporate  rights  and  privileges."  Ch.  371,  P.  L.  1935,  Sec. 
201;  Ch.  127,  P.  L.  1937,  Sec.  201.  In  Stagg  v.  Nissen  Co.,  208  N.  C.  285, 
289,  it  was  said:  "By  the  express  terms  of  the  statute,  the  corporation 
is  liable  for  the  annual  franchise  tax  for  each  year  during  which  it  enjoys 
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the  privilege  of  the  continuation  of  its  charter.  It  is  immaterial  whether  or 
not  the  corporation  exercises  its  privilege  of  doing  or  carrying  on  the 
business  authorized  by  its  charter  or  certificate  of  incorporation;  it  is 
liable  so  long  as  it  enjoys  the  privilege  granted  by  the  state  of  'being'  a 
corporation."  Accord,  Cobb  vs.  Commissioners,  122  N.  C.  307.  In  the  case 
of  foreign  corporations,  the  tax  is  based  not  on  a  charter  granted  by  this 
state,  but  on  the  privileges  flowing  from  the  "act  of  domestication."  Sec. 
201,  supra.  The  taxpayer  is  a  foreign  corporation  domesticated  in  this  state. 

The  objections  to  the  proposed  assessments  are  based  upon  the  Imports 
Clause  of  the  Federal  Constitution,  Art.  I,  Sec.  2,  cl.  2.  I  am  of  the  opinion 
that  that  clause  does  not  prohibit  the  tax.  The  tax  is  not  upon  the  property. 
The  property  is  merely  used  as  part  of  the  measure  of  the  tax.  A  local 
privilege  tax  may  be  measured  by  property  although  a  tax  on  the  property 
itself  would  be  beyond  the  power  of  the  State,  as  when  it  lies  without  the 
state,  Maxwell  v.  Bugbee,  250  U.  S.  525,  The  Great  A.  &  P.  Tea  Co.  v.  Gros- 
jean,  301  U.  S.  412,  and  a  franchise  tax  for  the  privilege  of  doing  business 
as  or  being  a  corporation,  may  be  measured  by  the  capital  employed  not- 
withstanding it  is  used  in  interstate  commerce,  Ficklen  v.  Shelby  County 
Taxing  Dist.,  145  U.  S.  1;  Educational  Films  Corp.  v.  Ward,  282  U.  S. 
379;  Pacific  Co.  v.  Johnson,  285  U.  S.  480;  Hump  Hairpin  Co.  v.  Emmerson, 
258  U.  S.  290;  Western  Cartridge  Co.  v.  Emm.erson,  281  U.  S.  511;  St.  L. 
S.  &  W.  Ry.  Co.  V.  Arkansas,  235  U.  S.  350.  On  the  same  principle,  the 
measure  of  such  a  tax  may  include  federal  instrumentalities  or  the  income 
therefrom.  Home  Ins.  Co.  v.  N.  Y.,  134  U.  S.  594;  Educational  Films  Corp. 
V.  Ward,  supra;   Pacific   Co.  v.  Johnson,   supra. 

These  authorities,  I  think,  abundantly  sustain  the  constitutional  validity 
of  the  inclusion  of  the  imported  tobacco  in  the  measure  of  the  taxes  in 
question.  But  direct  authority  exists  for  such  inclusion.  In  N.  Y.  v.  Roberts, 
171  U.  S.  658,  a  franchise  tax  was  laid  on  a  corporation  based  upon  "the 
capital  employed  in  the  state."  Included  in  the  base  were  imports  in  the 
original  packages  and  capital  employed  in  the  purchase  and  sale  of  imports. 
Some  of  the  imports  were  sold  in  the  original  packages  and  some  were 
used  in  manufacture.  The  corporation  did  a  local  business  and  also  engaged 
in  interstate  and  foreign  commerce.  Brown  v.  Maryland,  12  Wheat.  419,  was 
relied  on  as  prohibiting  use  of  the  imports  in  the  tax  base,  and  the  court 
said:  "But  that  case  is  inapplicable.  Here  no  tax  is  sought  to  be  imposed 
directly  on  imported  articles  or  on  their  sale.  This  is  a  tax  imposed  on  the 
business  of  a  corporation,  consisting  in  the  storage  and  distribution  of 
various  kinds  of  goods,  some  products  of  their  own  manufacture  and  some 
imported  articles.  Fi'om  the  very  nature  of  the  tax,  being  laid  as  a  tax  upon 
the  franchise  of  doing  business  as  a  corporation,  it  cannot  be  affected  in 
any  way  by  the  character  of  the  property  in  which  its  capital  is  invested." 
Like  holdings  are  found  in  People  v.  Roberts,  36  App.  Div.  599,  55  N.  Y.  S. 
551,  158  N.  Y.  167,  52  N.  E.  1102;  Nat.  Paper  &  T.  Co.  v.  Edwards,  292 
Fed.  639  (Mack,  J.) 

The  chief  reliance  of  the  taxpayer  is  Anglo-Chilean  Nitrate  Sales 
Corporation  v.  Alabama,  288  U.  S.  218.  There  the  franchise  tax  was  based 
on  the  "capital  employed"  in  the  state.  The  corporate  business  in  the 
state  consisted  solely  in  the  sale  of  imported  nitrates  in  the  original  pack- 
ages  and   it  had   no  property  there   other  than   imported   nitrates    in   the 
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original  packages.  The  majority  construed  the  tax  as  laid,  "not  upon  the 
authorization,  right  or  privilege  to  do  business  in  Alabama,  but  upon  the 
actual  doing  of  business."  So  construing  the  tax,  it  held  it  unconstitu- 
tional under  Brown  v.  Maryland,  supra.  It  distinguished  the  Roberts  case, 
supra,  on  the  ground  that  as  the  corporation  there  did  a  local  business 
"that  case  is  essentially  different  from  this  one."  The  minority,  Justices 
Cardozo,  Brandeis  and  Stone,  construed  the  tax  as  being  for  the  privilege 
of  doing  a  local  business.  Since  it  is  clear  that  the  tax  here  is  based  on 
the  continuation  of  the  privilege  of  doing  business  as  a  corporation,  as 
shown  above,  that  case  is  not  in  point. 

I  have  carefully  read  the  other  cases  relied  upon  by  the  taxpayer  and 
do  not  find  that  they  deal  with  the  situation  here  presented.  Indeed,  the 
Roberts  case  is  the  only  decision  I  have  found  where  the  facts  are 
identical,   and   it   directly   upholds   the   proposed   assessments. 

The  latest  decision  of  the  U.  S.  Supreme  Court  touching  the  question  is 
Ford  Motor  Company  v.  Beauchamp,  decided  December  11,  1939,  1  Prentice- 
Hall  State  and  Local  Tax  Service,  Par.  No.  92,043.  It  upheld  a  franchise 
tax  formula  which  allocated  to  the  State  capital  of  $23,000,000,  whereas  in 
fact  it  had  there  only  $3,000,000.  It  reaffirms  the  principle  upon  which  the 
Roberts  case  rests  and  cites  with  approval  other  cases  relied  upon  above 
as  sustaining  the  proposed  taxes. 

In  my  opinion  the  objections  should  be  overruled. 

I  am  sending  two  extra  copies  of  this  letter  to  Mr.  Fuller  that  he  may 
be  advised  of  my  views. 

Subject:  Motor  Vehicle  License  Taxes;  Liability  of  Electric  Mem- 
bership Corporations  Organized  Under  Chapter  291,  Public  Laws 
OF  1935 

12  February,  1940. 

You  have  requested  my  opinion  on  what  license  tax  or  fee  should  be 
required  for  the  cars  and  trucks  owned  by  the  Edgecombe-Martin  County 
Electric    Membership    Corporation. 

It  appears  that  this  Corporation  is  organized  under  the  provisions  of 
Chapter  291  of  the  Public  Laws  of  1935.  Section  14  of  this  Act  expressly 
declares  such  corporations  to  be  "public  agencies"  and  entitled  to  "the 
same  rights  as  any  other  political  sub-division  of  the  State."  In  Wells  v. 
Housing  Authority,  213  N.  C.  744,  it  was  held  that  agencies  or  sub-divisions 
of  the  State  performing  public  services  are  "municipal  corporations"  and 
entitled   to   the   tax   exemptions   granted   such   corporations. 

The  Motor  Vehicle  Act  of  1937,  Section  48,  provides  that  a  fee  of  $1.00 
shall  be  required  for  motor  vehicles  "owned  by  the  State  or  any  Department 
thereof,  or  by  any  county,  township,  city  or  town,  etc."  In  view  of  the  fore- 
going statutes  and  decision  it  is  my  opinion  that  only  a  fee  of  $1.00  should 
be  charged  by  you  for  the  registration  of  each  motor  vehicle  owned  by  the 
Edgecombe-Martin  County  Electric  Membership  Corporation  organized 
under  the   Act  of  1935. 

Your  attention  is  called  to  the  fact  that  there  are  a  number  of  other 
electrical  corporations  existing  in  the  State,  particularly,  mutual  corpora- 
tions,  organized  under   Chapter   93,   Sub-Chapter   IV,   of   the    Consolidated 
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Statutes.  These  latter  corporations  are  not  given  the  exemptions  provided 
for  corporations  organized  under  the  Act  of  1935  and  as  to  them  the  usual 
fee  should  be  charged. 

Subject:  Income  Taxes;  Taxability  of  Compensation  of  Federal  Em- 
ployees Received  Prior  to  Enactment  op  Revenue  Act  but  After 
January  1,  1939 

12  February,  1940. 

You  ask  my  opinion  whether  the  compensation  of  Federal  employees 
received  prior  to  the  enactment  of  the  Revenue  Act  of  1939,  but  after 
January  1,  1939,  is  taxable  under  the  Act. 

The  Public  Salary  Tax  Act  of  1939  gives  the  consent  of  Congress  to 
non-discriminatory  state  taxation  of  the  compensation  of  federal  employees 
received  after  December  31,  1938.  It  Vfas  enacted  April  12,  1939.  1 
Prentice-Hall,  State  &  Local  Tax  Service,  Income  Taxes,  Par.  92,038. 
See  also  Groves  v.  O'Keefe,  and  State  Tax  Commission  of  Utah  v.  Van 
Cott,  decided  by  the  United  States  Supreme  Court  March  29,  1939.  1 
Prentice-Hall,  State  &  Local  Tax  Service,  Income  Taxes,  Pars.  92,035 
and  92,036. 

The  Revenue  Act  of  1939  was  ratified  March  24,  1939.  Ch.  158,  P.  L. 
1939.  Article  IV,  Schedule  D,  of  that  Act  levies  a  tax  on  net  incomes  of 
those  subject  thereto  "for  the  year  1939  and  each  year  thereafter." 
Sections  301,  310,  313  and  326.  "Gross  Income"  is  expressly  defined  by 
Section  317  to  include  the  salaries,  wages  or  other  compensation  of 
federal  ofl'icers  and  employees,  provided  that  the  compensation  of  state 
officers  and  employees  are  likewise  taxed  by  the  Federal  Government. 
Such  state  compensation  is  taxed  by  the  Federal  Internal  Revenue  Code 
of  1939. 

The  United  States  Supreme  Court  has  also  held  that  although  our 
Revenue  Acts  are  not  enacted  until  the  spring  of  the  particular  year, 
yet  their  provisions  taxing  incomes  from  January  1st  of  the  year  are 
valid  and  constitutional.  A.  C.  L.  Ry.  v.  Doughton,  262  U.  S.  413. 

It  is  therefore  my  opinion  that  federal  officers  and  employees  are 
taxable  on  compensation  received  by  them  from  the  United  States  after 
December  31,  1938,  and  should  make  return  of  all  such  compensation 
received  during  the  calendar  year  1939  and  that  you  should  tax  them 
accordingly. 

Subject:  Income  Taxes;  Taxability  of  Spanish-American  Pensions 

26  February,  1940. 

I  reply  to  your  letter  of  February  22  in  which  you  ask  my  opinion 
whether  pensions  received  by  Spanish-American  War  Veterans  are  subject 
to  be  taxed  as  income  by  this  State. 

In  1935  Congress  passed  an  Act  entitled  "An  Act  to  Safeguard  the 
Estates  of  Veterans  Derived  from  Payment  of  Pensions,  Compensation, 
Emergency  Officers  Retirement  Pay  and  Insurance,  and  for  Other 
Purposes."  49  Stat.  P.  609,  Ch.  510.  Section  3  of  that  Act  provides: 

"Payments  of  benefits  due  or  to  become  due  shall  not  be 
assignable,  and  such  payments  .  .  .  under  any  of  the  laws  relating 
to  veterans  shall  be  exempt  from  taxation,  etc." 


124  BIENNIAL   REPORT   OF   THE  ATTORNEY   GENERAL  [Vol. 

This  Section  is  now  Section  454,  T.  38,  U.  S.  Code. 

Notwithstanding  the  failure  of  the  Section  to  refer  to  State  and 
National  taxation,  as  does  Section  618,  T.  38,  U.  S.  Code,  it  has  been 
interpreted  to  apply  to  State  taxation  as  well  as  Federal  taxation.  See 
Carrier  v.  Bryant,  306  U.  S.  545,  affirming  214  N.  C.  174. 

In  view  of  the  broad  provisions  of  the  Act  of  Congress,  it  is  my 
opinion  that  pensions  received  from  the  United  States  "under  any  of 
the  laws  relating  to  veterans"  are  exempt  from  State  income  taxes. 

Subject:  National  Parks,  Forests  and  Other  Ceded  Areas  in  North 
Carolina;  State  Taxes  in 

12  March,   1940. 

During  the  past  several  years  the  question  whether  State  taxes  may 
be  collected  in  the  National  Parks  and  Forests  and  other  Federal  areas 
within  this  State  has  arisen  with  increasing  frequency,  and  in  response 
to  infoi-mal   requests   I   am  glad  to   give   you  my   opinion   on   the   subject. 

The  recent  approach  of  the  United  States  Supreme  Court  has  been 
to  inquire  whether,  in  ceding  lands  to  the  United  States  or  in  granting 
consent  to  federal  acquisition  to  lands  in  the  particular  State,  the 
State  reserved  its  jurisdiction  to  tax  or,  if  not,  whether  the  United 
States  has  accepted  a  grant  of  exclusive  jurisdiction.  The  latest  opinions 
of  the  Court  have  not  dealt  with  the  question  as  one  of  territoriality. 
Collins  V.  Yosemite  Park  &  Curry  Co.,  304  U.  S.  518,  58  S.  Ct.  1009,  82  L. 
ed.  1502;  James  v.  Dravo  Contracting  Co.,  302  U.  S.  134,  58  S.  Ct.  208, 
82  L.  ed.  155;  Silas  Mason  Co.  v.  Tax  Comm.,  803  U.  S.  20,  58  S.  Ct.  419, 
82  L.   ed.   621. 

Following  this  approach,  it  is  my  opinion  that  this  State  may  exercise 
its  power  of  taxation  in  the  National  Parks,  the  National  Game  Pre- 
serves, the  National  Forests,  and  the  Blue  Ridge  Parkway,  but  not  in 
the    Fort   Bragg    Military    Reservation,    except    as    hereinafter    stated. 

Fort  Bragg  Military  Reservation 

This  property  was  acquired  by  the  United  States  under  C.  S.  8059. 
This  section  cedes  "exclusive  jurisdiction"  to  the  United  States  with  no 
reservation  of  the  State's  power  to  tax.  The  United  States  has  accepted 
and  assumed  such  jurisdiction  and  it  therefore  follows,  except  as  herein- 
after stated,  that  the  taxing  power  of  this  State  may  not  be  exercised 
in    the    Fort    Bragg    Reservation. 

The  first  exception  relates  to  the  State's  power  to  tax  the  income 
of  its  domiciliaries  and  the  income  and  franchises  of  domestic  corpora- 
tions residing  or  doing  business  within  the  Reservation.  This  power  flows 
from  the  State's  jurisdiction  over  its  citizens  and  the  corporations  of  its 
creation,  and  exists  and  may  be  exercised  wherever  they  may  be  and 
notwithstanding  that  they  may  be  residing,  located,  or  doing  business 
without  the  territory  of  North  Carolina.  Under  that  power  the  State  may 
tax  the  income  of  its  citizens  residing  in  the  Fort  Bragg  Reservation 
and  the  income  and  franchises  of  domestic  corporations  located  or  doing 
business  therein.  But  license  taxes  based  upon  business  solely  carried  on 
in  the  Reservation  may  not  be  taxed. 
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The  second  exception  relates  to  gasoline  and  other  motor  fuel  taxes. 
In  1936  Congress  gave  its  consent  that  the  States  may  tax  the  sale 
of  gasoline  and  other  motor  fuels  sold  "in  U.  S.  Military  or  other  reserva- 
tions when  such  fuels  are  not  for  the  exclusive  use  of  the  United  States." 
T.  4,  U.  S.  C.  A.,  Sec.  12.  Under  this  consent  the  State  may  tax  the  sales 
of  gasoline  and  other  motor  fuels  in  the  Reservation  when  the  same 
are  "not  for  the  exclusive  use  of  the  United  States." 

The  National  Forests  and  Game  Preserves 

The  State's  power  of  taxation  may  be  exercised  in  the  National  Forests 
and  Game  Preserves  for  the  reason  that  State  jurisdiction  over  such 
areas  was  expressly  preserved  by  T.  16,  U.  S.  C.  A.,  Sec.  480,  and  the 
State  has  done  nothing  to  prevent  its  taking  advantage  of  this  preser- 
vation. 

Section  480  is  as  follows: 

"That  the  jurisdiction,  both  civil  and  criminal,  over  persons 
upon  the  lands  acquired  under  this  Act,  shall  not  be  affected  or 
changed  by  their  permanent  reservation  and  administration  as 
national  forest  lands,  except  so  far  as  the  punishment  of  offenses 
against  the  United  States  is  concerned,  the  intent  and  meaning 
of  this  Section  being  that  the  State  wherein  such  land  is  situated 
shall  not,  by  reason  of  such  reservation  and  administration, 
lose  its  jui-isdiction  nor  the  inhabitants  thereof  their  rights  and 
privileges  as  citizens  or  be  absolved  from  their  duties  as  citizens 
of  the   State." 

Therefore,  under  this  Section,  all  taxes  imposed  by  the  State  may  be 
levied  and  collected  in  the  National  Forests  and  Game  Preserves  in  the 
same  manner  and  to  the  same  extent  as  in  other  areas  within  its 
jurisdiction. 

The  Great  Smoky  Mountains  National  Park  and  Blue  Ridge  Parkway 

The  lands  in  the  Great  Smoky  Mountains  National  Park  and  in  the 
Blue  Ridge  Parkway  were  granted  to  the  United  States  by  the  North 
Carolina  Park  Commission  (ch.  48,  P.  L.  1927;  Yarborough  v.  N.  C.  Park 
Commission,  196  N.  C.  284)  under  deeds  which  expressly  reserved  the 
State's  power  to  tax,  and  therefore  its  taxes  may  be  levied  and  collected 
in  these  areas  in  the  same  manner  and  to  the  same  extent  as  in  other 
areas  within  its   jurisdiction. 

Subject:  Motor  Vehicles;  Uniform  Driver's  License  Act  of  1935; 
Conviction  of  Resident  in  Another  State;  Punishment  and  Effect 
IN  This  State 

13  March,  1940. 
You  have  advised  me  that  Mr.  Reeves  M.  Colville  of  Bryson  City, 
North  Carolina,  was  convicted  in  South  Carolina  of  there  driving  a  motor 
vehicle  under  the  influence  of  intoxicating  liquor.  You  request  my  opinion 
whether  or  not  the  suspension  or  revocation  of  the  driver's  license  of  the 
convicted  person,  issued  by  this   Department,   should  be   governed   by   the 
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provisions  of  the  South  Carolina  law  or  whether  the  Uniform  Driver's 
License  Act  provides  that  the  effect  of  such  conviction  iipon  such  license 
shall  be  the  same  as  though  it  had  occurred  in  this   State. 

In  my  opinion  Section  17  of  the  Uniform  Driver's  License  Act  of 
1935  (Ch.  52,  P.  L.  1935)  expressly  provides  that  when  a  resident  of  this 
State  is  convicted  in  another  State  of  an  offense  which,  if  committed 
in  this  State,  would  result  in  the  suspension  or  revocation  of  his  driver's 
license,  the  effect  shall  be  the  same  as  if  the  conviction  had  occurred  in 
this  State.  That  Section  is  as  follows: 

"The  Department  is  authorized  to  suspend  or  revoke  the 
license  of  any  resident  of  this  State  upon  receiving  notice  of  the 
conviction  of  such  person  in  another  state  of  any  offense  therein 
which,  if  committed  in  this  State,  would  be  grounds  for  the 
suspension  or  revocation  of  the  license  of  an  operator  or 
chauffeiu'." 

Under  this  Section  if  such  conviction  is  of  an  offense  for  which  the 
Act  of  1935  provides  suspension,  then  you  should  suspend  the  convicted 
person's  license;  and  if  the  conviction  is  of  an  offense  for  which  the  Act 
requires  revocation,  you  should  revoke  such  license.  In  other  words,  the 
effect  of  a  resident's  conviction  in  another  State  is  to  be  dealt  with  and 
have  the  same  effect  as  if  such  conviction  occurred  in  this  State,  not- 
withstanding that  the  law  of  the  state  where  the  conviction  occurred 
provides  a  greater  or  a  less  punishment  or  effect  upon  the  convicted 
person's    driving   license  in   that   State. 

It  follows  that  under  Section  12  of  the  Act  Mr.  Colville's  driving 
license  should  be  revoked  and  no  application  for  a  new  license  by  him 
should  be  entertained  until  after  the  expiration  of  one  year  from  the  receipt 
of  a  record  of  such   conviction. 

Subject:  International  Harvester  Company;  Additional  Assessments 
.       :  FOR  1936,  1937,  AND  1938 

26  March,   1940. 

I  reply  to  yours  of  February  19,  1940. 

After  carefully  considering  the  protests  of  the  taxpayer  it  is  my 
opinion  that  it  has  not  shown  sufficient  cause  to  set  aside  the  additional 
assessments  which  you  have  proposed  for  the  years  1936,  1937  and  1938. 
The  principal  argument  of  the  taxpayer  is  that  the  statutory  formula 
applies  inequitably  and  taxes  income  earned  in  other  states  where  the 
business  of  the  foreign  corporation  in  this  State  is  that  of  selling.  It 
may  be  that  the  suggested  three-way  formula  results  in  a  more  accurate 
apportionment,  but  that  is  a  matter  for  the  legislature.  The  courts  have 
upheld  the  method  of  allocation  set  forth  in  Section  311.  Underwood 
Typewriter  Co.  v.  Chamberlain,  254  U.  S.  113;  Maxwell  v.  Kent-Coffey 
Mfg.  Co.,  204  N.  C.  365,  affirmed  291  U.  S.  642.  See  also  N.  &  W.  Ry. 
Co.  V.  North  Carolina,  208  N.  C.  397,  affirmed  297  U.  S.  682,  and  Ford 
Motor  Co.  V.  Beauchamp,   60  S.  Ct.  273,  decided  December  11,   1939. 
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Subject:  Income  Taxes;  Taxation  of  Dividends  from  Stock  of  a  Na- 
tional Bank  Located  Without  North  Carolina  and  Received  by  a 
Stock-Holder  Resident  in  This  State 

9  April,  1940. 

I  reply  to  your  letter  of  April  2  requesting  my  opinion  whether 
dividends  received  by  a  resident  of  this  State  from  the  stock  of  a  national 
bank  located  outside  of  this  State  are  to  be  included  in  the  gross  income 
of  such  resident  individual. 

T.  12,  U.  S.  C.  A.,  Section  548(c)  provides,  with  respect  to  income 
taxation  of  individuals,  that  the  states  may  "include  dividends  from 
national  banking  associations  located  without  the  State  on  condition  that 
it  also  includes  dividends  from  foreign  corporations,  but  at  no  higher 
rate   than   is    imposed    on    dividends    from    such    other    corporations." 

In  my  opinion  this  provision  authorizes  you  to  require  that  said 
dividends  be  included  in  the  gross  income  of  the  resident  indivduals 
receiving  the  same.  Such  dividends  are  taxed  under  Section  SllYz  of  our 
Revenue   Act  of   1939   and  prior   years. 

Subject  :  Income  Taxes  ;  Rent  from  Foreign  Lands  Managed  by  a  Foreign 
Trustee  and  Received  by  a  Resident  Beneficiary 

10    April,    1940. 

In  your  letter  of  the  2nd  you  inquire  my  opinion  whether  sums 
received  by  a  resident  beneficiary  from  a  foreign  trustee  and  derived 
from  rents  from  land  in  other  states  are  to  be  included  in  the  gross 
income   of  the  beneficiary. 

The  tax  is  laid  upon  "net  income"  (Sec.  310)  and,  as  appears  from 
Sec.  316,  that  is  the  "gross  income"  less  allowed  deductions.  Such  receipts 
are  clearly  embraced  within  the  broad  definition  of  "gross  income"  found 
in  Sec.  317.  Sec.  318(4)  expressly  provides  that  "every  individual  taxable 
under  this  article  who  is  a  beneficiary  of  an  estate  or  trust  shall  include 
in  his  gross  income  the  distributive  share  of  the  net  income  of  the 
estate  or  trust  received  by  him  or  distributable  to  him  during  the 
income    year." 

Sec.  322(5)  provides  that  "resident  individuals  .  .  .  having  an  estab- 
lished business  in  another  state,  or  investment  or  property  in  another 
state,  may  deduct  the  net  income  from  such  business  or  investment  if 
such  business  or  investment  is  in  a  state  that  levies  a  tax  upon  such  net 
income."  This  Section  is  inapplicable.  The  business  or  investment  in  such 
case  is  that  of  the  trustee  or  trust  estate  and  not  that  of  the  beneficiary. 
See  my  previous  letters  of  November  3,  1938  and  January   5,   1939. 

Formerly  there  was  some  question  as  to  the  state's  constitutional 
power  to  tax  such  rents  but  that  matter  was  settled  in  People  ex  rel. 
Cohn  V.  Graves,  300  U.  S.  308,  as  to  the  sums  being  from  foreign  lands, 
and  by  Guaranty  Trust  Co.  v.  Virginia,  305  U.  S.  19,  as  to  the  effect 
of  an  income  tax  on  the  trustee  in  the  state  where  the  land  lies  or 
trust   is    located    and    administered. 
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Subject:  Income  Taxes;  "Income"  Taxes  Paid  in  Pennsylvania  and 
Utah  as  Privilege  for  Doing  Business 

26    April,    1940. 

I  reply  to  your  letter  of  April  10  with  regard  to  the  Westinghouse 
Electric    and    Manufacturing    Company. 

You  ask  w^hether  taxes  paid  to  the  State  of  Pennsylvania  under  the 
"Corporate  Income  Tax  Act"  of  that  State  are  "income  taxes"  for  which 
deduction  may  be  claimed.  "The  nature  of  an  income  tax,  i.  e.,  whether 
a  direct  income  tax,  a  property  tax,  or  an  excise  or  franchise  tax 
measured  by  net  income,  etc.,  is  determined  by  the  operation  and  effect 
of  the  statute  rather  than  by  a  mere  name  assigned  to  it.  Statutory 
language  describing  the  tax  may  be  considered  some  evidence  of  the 
nature  of  the  levy,  but  is  not  conclusive."  1  Prentice-Hall,  State  and 
Local  Tax  Service,  Par.  91,105. 

The  Pennsylvania  Act  in  question  was  passed  upon  in  Turco  Paint 
&  Varnish  Co.  v.  Kalodner,  320  Pa.  421,  184  Atl.  37.  That  case  shows 
that  the  tax  is  based  upon  the  net  income  of  the  corporation,  although 
the  Court  states  that  it  is  for  the  privilege  of  doing  business  in  the 
State.  If  the  entire  business  of  the  corporation  is  transacted  within 
Pennsylvania  the  Act  defines  its  net  income  to  be  the  amount  of  net 
income  returned  by  it  to  the  Federal  Government,  less  the  Federal  tax. 
Where  the  corporation's  business  is  conducted,  both  within  and  without 
Pennsylvania,  the  tax  is  imposed  on  such  portion  of  its  net  income  as 
is  attributable  to  Pennsylvania  by  the  formula  provided  in  the  Act. 
A  reading  of  this  case  and  an  examination  of  the  Act  itself  leads  me 
to  the  conclusion  that  in  substance  the  tax  is  a  net  income  tax  and  not 
a  mere  privilege  tax.  I  therefore  conclude  that  taxes  paid  under  that 
Act   are   not   deductible. 

This  conclusion  is  supported  by  the  rule  that  deductions  will  be 
strictly  construed  and  will  never  be  granted  unless  the  taxpayer  clearly 
shows  his  right  thereto.  However,  I  have  not  consciously  relied  upon 
that  rule  in  reaching  the  conclusion  which  I  have  stated.  The  conclusion 
is  also  in  accordance  with  the  interpretation  placed  upon  the  Pennsyl- 
vania Act  by  Commissioner  Maxwell  several  years  ago  and  consistently 
followed    since   that   time. 

The  Utah  Franchise  Tax  Act  is  also  based  upon  net  income,  and  in 
my  opinion  is  likewise  an  "income  tax"  within  the  meaning  of  Section 
322(4)  of  the  Revenue  Acts  of  1935,  1937  and  1939.  Therefore  the  tax 
paid   to    that    State   is    not    deductible. 

Subject:  Intangible  Tax;  Disposition;  Former  Town  of  Swan  Quarter 

15   May,   1940. 

I  am  in  receipt  of  a  copy  of  your  letter  of  May  14  addressed  to  Mr. 
O.  L.  Williams  of  Swan  Quarter,  along  with  Mr.  Williams'  letter  to  you 
dated  May  9,  relative  to  the  disposition  of  intangibles  tax  to  the  former 
Town    of    Swan    Quarter. 

You  inquire  if,  since  the  charter  of  the  Town  of  Swan  Quarter  has 
been    repealed,    any    part    of    the    intangibles    tax   should    be    apportioned 
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and  distributed  to  this   town  under   the  provisions   of   Section   715   of  the 
1939   Revenue   Act. 

The  charter  of  the  Town  of  Swan  Quarter  was  repealed  by  Chapter 
209  of  the  Private  Laws  of  1929;  however,  in  this  Act  the  taxing  power 
of  the  town  was  retained  for  the  purpose  of  providing  funds  to  pay 
off  outstanding  indebtedness  of  the  town  at  the  time  the  charter  was 
repealed.  The  retention  of  this  power  is  found  in  the  following  language 
appearing  in  the   Act: 

".  .  .  That  the  indebtedness  of  Swan  Quarter  represented  by 
outstanding  bonds  and  coupons,  or  otherwise,  shall  not  in  any 
manner  whatever  be  effected  by  this  Act  .  .  .  That  the  property 
comprised  within  the  boundaries  set  out  ...  (in  the  charter)  .  .  . 
is  hereby  constituted  a  special  tax  district  for  the  purpose  of 
providing  funds  by  taxation  with  which  to  pay  off  any  indebted- 
ness of  the  town  .  .  .  and  all  property  of  every  description 
located  within  said  boundaries  shall  be  and  remain  liable  to 
taxation   ..." 

The   machinery   is    then   set   out   for  the    collection   of   the    taxes. 

Since  the  enactment  of  the  intangibles  tax  article  in  the  Revenue 
Act,  the  collection  of  this  tax  is  made  by  the  State;  the  town,  of  course, 
is  not  permitted  to  levy  a  tax  on  intangibles  and  therefore  is  deprived 
of  this  source  of  revenue.  I  am  of  the  opinion  that  this  Act  should  be 
liberally  construed  in  favor  of  the  former  Towti  of  Swan  Quarter,  to 
the  end  that  its  proportionate  part  of  the  intangibles  tax  be  appor- 
tioned and  distributed  to  it,  in  order  that  it  may  be  applied  to  the 
indebtedness  of  the  town  in  the  manner  set  forth  in  the  Act  which 
repealed   the  charter  of  the   same. 


Subject:  License  Taxes;  Person  Mining  and  Selling  Coal 
Produced  by  Him 

18    May,    1940. 

I  have  your  letter  of  the  15th  enclosing  letter  written  to  you  on  May 
1,  1940  by  Mr.  E.  L.  Gavin,  of  the  law  firm  of  Gavin,  Jackson  and  Gavin 
of  Sanford,  North  Carolina.  It  appears  from  Mr.  Gavin's  letter  that  his 
client  Mr.  M.  C.  Reeves,  Jr.,  operates  a  coal  mine  and  sells  the  output 
produced  by  himself  under  orders  previously  taken.  The  mine  is  located 
in  the  county,  and  not  in  any  city  or  town,  and  the  business  is  carried 
on  from  the  mine,  Mr.  Reeves  maintaining  no  place  of  storage  and  no 
separate   office,  yard  or  other  place   of  business. 

The  question  is  whether  Mr.  Reeves  is  liable  for  the  tax  levied  by 
Section  112  of  the  Revenue  Act  of  1939  which  lays  an  annual  license 
tax  of  $75.00  upon  every  person  "engaged  in  and  conducting  the  busi- 
ness of  selling  and/or  delivering  coal  or  coke  in  carload  lots,  or  in  greater 
quantities"  and  if  he  also  sells  or  delivers  in  less  than  carload  lots  "he 
shall  not  be  subject  to  the  retailer's  license  tax  provided  in  this   Section." 

It  appears  to  me  that  Mr.  Reeves  is  liable  for  the  tax  which  is  levied 
upon  the  business  of  selling  or  delivering  coal.  There  is  no  exemption 
of  persons  selling  coal  mined  by  themselves  nor  is  the  tax  laid  only 
upon    those    carrying    on    such    business    in    some    city    or    town. 
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Mr.  Gavin  makes  a  strong  argument  for  the  exemption  of  such  busi- 
ness, but  you  have  no  power  to  exempt  persons  or  businesses  from  a 
tax  where  the  Legislature  has  not  authorized  or  provided  such  exemption. 

Subject:  Income  Taxes;   Deductibility  by  Trust  Beneficiary  of  Loss 
Suffered  by  Trust  Estate 

30  May,  1940. 

You  have  advised  me  that  the  Wachovia  Bank  and  Trust  Company, 
as  trustee  under  the  will  of  W.  B.  Taylor,  and  the  Cabarrus  Bank  & 
Trust  Company,  as  trustee  for  the  estate  of  Mary  Ella  Cannon,  have 
"distributed"  losses  of  the  estates  under  their  charge  ratably  to  the 
beneficiaries,  and  you  desire  my  opinion  whether  the  beneficiaries  of  an 
estate  or  trust  may  deduct  such  losses  from  their  individual  gross 
income. 

Section  315  of  the  Revenue  Act  requires  fiduciaries  to  pay  a  tax  upon 
the  income  of  the  estates  or  trusts  under  their  charge  "which  has  not 
become  distributable  during  the  income  year."  Section  318(4)  requires  the 
beneficiary  of  an  estate  or  trust  to  pay  a  tax  upon  only  that  part  of  the 
net  income  of  the  estate  or  trust  "received  by  him  or  distributable  to 
him   during  the   income   year." 

Section  315  and  Section  327  require  fiduciaries  to  make  returns  and 
the  latter  Section  makes  applicable  to  them  the  provisions  of  the  Income 
Tax  Article  which  apply  to  individuals.  Under  these  and  other  provisions 
of  the  Article  it  is  my  opinion  that  each  estate  or  trust  is  regarded 
as  a  separate  entity  for  income  tax  purposes  and  returns  must  be 
filed  by  them  accordingly.  Beneficiaries  are  required  to  return  only  that 
part  of  the  estate  or  trust  income  actually  received  or  distributable 
to    them    during    the    year. 

I  find  no  authority  in  the  Act  authorizing  beneficiaries  of  an  estate 
or  trust  to  deduct  losses  suffered  by  such  estate  or  trust.  Opinions  given 
you  by  this  office  on  September  20,  1937,  and  September  13,  1939,  are 
to  the  effect  that  such  losses  may  not  be  deducted  by  the  beneficiaries 
and  the  latter  calls  attention  to  the  fact  that  if  a  deductible  loss  occurs 
it  is  required  to  be  shown  in  the  return  of  the  fiduciary  under  the 
express    provisions    of    Section    327(2). 

In  the  case  of  Deputy  v.  Dupont,  60  S.  Ct.  363,  decided  by  the 
United  States  Supreme  Court  on  January  8,  1940,  it  was  said  that 
"allowance  of  deductions  from  gross  income  does  not  turn  on  general 
equitable  considerations.  'It  depends  upon  legislative  grace,  and  only 
as  there  is  clear  provision  therefor  can  any  particular  deduction  be 
allowed'."  In  Volume  I,  State  and  Local  Tax  Service,  Prentice-Hall, 
paragraph  91,296  the  general  rule  is  laid  down  as  follows:  "Deductions 
may  not  be  taken  unless  specifically  authorized  by  law.  There  are  in 
fact    exemptions    to    be  strictly    construed    against    the    taxpayer." 

The  rule  of  strict  construction  simply  means  that  some  plain  and 
adequate  language  must  be  pointed  to  in  the  Statute  before  a  tax- 
payer can  claim  a  deduction.  I  fail  to  find  language  in  our  Revenue  Act, 
which  authorizes  beneficiaries  to  deduct  from  their  personal  gross  income 
losses    suffered    by    estates    or   trusts    in    which    they    may    be    interested. 
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And,  as  I  have  pointed  out  above,  the  Act  treats  the  fiduciary  as  the 
taxpaying  entity  except  as  to  income  distributed  or  distributable  during 
the   tax    year. 

Subject:  Income  Taxes;  Depreciation;  Deduction  in  Subsequent  Year 
OF  Depreciation  in  Prior  Years  not  Taken  to  Reduce  the  Net  Tax- 
able Income  of  Those  Years 

14    June,    1940. 

I  reply  to  your  letter  of  June  4th  and  return  herewith  the  letter 
which  you  received  from   the   Bank   of   Manteo. 

You  have  made  additional  assessments  upon  the  income  tax  returns 
of  the  Bank  for  the  years  1936  and  1939.  These  assessments  were  made 
by  reason  of  the  disallowance  of  deductions  claimed  for  the  depreciation 
of  furniture  and  fixtures  bought  by  the  Bank  in  1922.  It  appears  that 
the  depreciation  claimed  occurred  not  during  the  taxable  years  in  ques- 
tion but  during  prior  years  in  which  the  Bank  had  no  taxable  net  income. 
Your  disallowance  was  on  the  ground  that  the  depreciation  did  not  occur 
during  the  taxable  year  and  that  a  taxpayer  may  not  deduct  in  one 
year  depreciation  occurring  in  prior  years,  even  though  in  such  years 
the  taxpayer  had  no  net  taxable  income.  The  question  presented  is 
whether   the   disallowance   was    correct.    My   opinion   is    that   it   was. 

Our  income  tax  is  an  annual  tax.  It  is  laid  on  the  net  income  received 
by  the  taxpayer  during  the  calendar  or  fiscal  *year.  Sections  301, 
302,  subsections  (9) -(11),  310,  311,  313,  317,  Revenue  Act  of  1939.  Net 
income  is  gross  income  less  the  allowed  deductions.  Section  316.  Under  such 
an  annual  system  it  is  obvious  that  taxpayer  may  not  deduct  from  his 
gross  income    of   one    year   items    of    deduction    occurring    in    prior    years. 

Section  322(1)  and  322(8)  of  the  Act  provide  that  the  taxpayer  may 
deduct  from  his  gross  income  "a  reasonable  allowance  for  depreciation 
and  obsolescence  of  property  used  in  trade  or  business"  and  that  it  "shall 
be  measured  by  the  estimated  life  of  such  property."  The  plain  effect 
of  this  is  that  during  each  year  of  such  life  the  taxpayer  may  deduct 
the  depreciation  occurring  during  that  year.  See  U.  S.  v.  Luday,  274  U.  S. 
295,  300,  301.  Under  the  Statute,  the  taxpayer  may  no  more  deduct  in 
one  year  the  depreciation  of  prior  years  than  he  may  deduct  in  the  year 
of  acquisition  the  depreciation  of  future  years  during  the  estimated 
life  of  the  property.  Either  deduction  would  not  only  not  be  a  "reason- 
able allowance"  but  would  conflict  with,  if  not  destroy,  the  annual  base 
of  the   system. 

Deductions  are  not  a  matter  of  absolute  right;  they  are  a  matter  of 
grace  and  may  not  be  taken  except  where  allowed  by  statute.  Deputy 
V.  Dupont,  60  S.  Ct.  363,  decided  by  the  U.  S.  Supreme  Court  January  8, 
1940.  I  find  no  statutory  allowance  for  the  depreciation   claimed. 

The  taxpayer  relies  upon  Pittsbui'gh  Brewing  Co.  v.  Commr.,  (CCA3), 
107  F.(2d)  155,  reversing  37  B.  T.  A.  439.  I  do  not  think  that  case  is 
contrary  to  the  views  above  expressed.  It  depended  upon  an  express 
federal  statutory  provision  that  in  computing  a  gain  on  sale  only  the 
"allowed"  depreciation  shall  be  considered.  We  have  no  such  Statute  here 
and  the  case  is  not  one  of  computing  a  profit   on  sale.   It   may  be  noted 
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here,  however,  that  Art.  19-23 (l)-5  of  the  Federal  Income  Tax  Regulations 
provides: 

"A  taxpayer  is  not  permitted  under  the  law  to  take  advantage 
in  later  years  of  his  prior  failure  to  take  any  depreciation 
allowance  or  of  his  action  in  taking  an  allowance  plainly  inade- 
quate under  the  known  facts  in  prior  years."  Accord,  0.  D.  948,  4 
Cum.   Bull.,    1921,   p.    180. 

I  have  referred  only  to  the  Revenue  Act  of  1939  since  its  provisions 
affecting  the  matter  are  the  same  as  those  in  the  Act  of  1931. 

If  the  taxpayer  does  not  agree  with  the  above  views  it  will  of  course 
be   entitled  to  a  hearing   and  to   submit   any   authorities   it   may   rely   on. 


OPINIONS  TO   COMMISSIONER   OF   AGRICULTURE 


Subject:  Tax  on  Agricultural  Lime;  Fertilizer 

31  October,  1938. 

I  am  of  the  opinion  that  an  inspection  tax  of  five  per  cent  per  ton  on 
fertilizer  purchased  by  the  Agricultural  Adjustment  Administration  from 
various  manufacturers  in  and  out  of  the  State  and  shipped  into  the 
State  to  various  County  Soil  Conservation  Associations  should  be  collected. 

The  same  reasoning  applies  here  that  was  applied  in  the  letters  to 
you  dated  the  4th  and  7th  of  June,  1937,  where  this  office  held  that  the 
State  Highway  and  Public  Works  Commission  should  pay  a  tax  on  lime 
sold  by  it.  For  your  convenience,  I  attach  hereto  a  copy  of  the  letter 
dated  June  7. 

Subject:  Pure  Seed  Law;  Interstate  Commerce 

13  January,  1939. 

We  have  your  letter  of  January  9  with  enclosure  from  John  G. 
Kennedy  of  Savannah,  Georgia,  dated  August  23,  1938.  Mr.  Kennedy 
asks  for  a  ruling  from  your  office  on  the  application  of  the  Pure  Seed 
Law  to  a  Savannah  seed  dealer  who  ships  into  North  Carolina. 

This  office  has  previously  ruled  that  the  inspection  laws  of  the  State 
may  be  applied  to  interstate  shipments.  The  case  of  Red  "C"  Oil  Com- 
pany v.  N.  C.  Board  of  Agriculture,  222  U.  S.  880,  held  that  the  North 
Carolina  law  subjecting  all  kerosene  and  other  illuminating  oils  to  an 
inspection  and  making  a  charge  therefor  was  constitutional  and  did  not 
constitute  an  unlawful  interference  with  interstate  commerce.  The  Pure 
Seed  Law  is  also  an  inspection  law  and  is  made  specifically  applicable 
to  "each  person,  firm  or  corporation  selling  or  offering  for  sale"  in  this  State 
any  seeds,  etc. 

Thus  the  statute  covers  the  case  of  the  Savannah  seed  dealer  and 
in  our  opinion  would  not  be  an  unlawful  interference  with  interstate 
commerce  under  the  decision  of  the  United  States  Supreme  Court  above 
referred   to. 

Subject  :  Use  of  State  Warehouse  Funds  ;  Loan  to  Dept.  of  Agriculture 
TO  Construct  Warehouse 

26  January,  1939. 

I  have  your  letter  of  January  25,  enclosing  a  letter  from  Honorable 
W.  Kerr  Scott,  Commissioner  of  Agriculture.  In  these  letters  the  question 
is  asked  as  to  whether  the  fund  created  under  the  provisions  of  Michie's 
Code,  Section  4925  (e)  could  be  used  to  make  a  loan  to  the  Department 
of  Agriculture,  through  the  Division  of  Markets,  for  constructing  a 
building  to  be  erected  and  used  for  a  state-wide  market  of  cotton,  cotton 
seed,   and  farm  products. 

The  law  provides  that  not  less  than  ten  per  cent  of  the  fund  shall 
ibe  invested  in  the  United  States  Government  Farm  Loan  Bonds  or  North 


134  BIENNIAL   REPORT   OF  THE  ATTORNEY   GENERAL  [Vol. 

•Carolina  Bonds  and  "the  remainder  may  be  invested  in  amply  secured 
first  mortgages  to  aid  and  encourage  the  establishment  of  warehouses 
operating  under  the  system,  such  investments  to  be  made  by  the  Board 
of  Agriculture,  with  the  approval  of  the  Attorney  General:  Provided, 
such  first  mortgages  shall  be  for  not  more  than  one-half  of  the  actual 
value  of  the  warehouse  property  covered  by  such  mortgages  and  to  run 
not  more  than  ten  years." 

Under  this  provision,  I  am  of  the  opinion  that  there  is  no  authority 
granted  for  making  a  loan  for  building  a  warehouse  erected  for  the 
purposes  contemplated  and  described  in  Mr.   Scott's  letter. 

I  would  further  say  that  I  know  of  no  legal  authority  existing  for  the 
Department  of  Agriculture  to  acquire  title  to  such  property  or  borrow 
^oney  for  the  purpose  of  building  such  a  structure.  I  believe  it  would 
be  necessary  to  have  direct  legislative  authority  permitting  such  to  be 
done  and  further  authorizing  the  execution  of  a  mortgage  to  secure  the 
sum  that  is  borrowed.  I  would  also  consider  it  doubtful  public  policy  for 
the  Board  of  Agriculture  to  approve  loans  made  to  itself,  unless  there 
is    direct   legislative    sanction. 


Subject:    Escheats;   Commercial  Fertilizer;   Penalties 

27  January,  1939. 

The  question  arises  as  to  the  disposition  of  penalties  assessed  under 
Consolidated    Statutes    4689(12)    by   the    Department   of   Agriculture. 

I  am  of  the  opinion  that  the  penalties  so  assessed  and  collected  by 
the  Department  of  Agriculture  should  be  held  by  your  Department  for 
the  person  entitled  thereto  until  such  time  as  it  would  escheat  to  the 
University  of  North  Carolina  under  the  provisions  of  Consolidated 
Statutes  5786,  which  is  a  period  of  five  years. 


Subject:  North  Carolina  Seed  Law;  Subsidiary  Corporation  as  Branch 

27  February,  1939. 

In  your  letter  of  February  21,  you  asked  whether  a  subsidiary  corpora- 
tion is  subject  to  the  wholesale  seed  dealer's  license.  In  that  connection 
you  refer  to  the  Farmer's  Cooperative  Exchange  of  Raleigh,  and  the 
Farmer's  Cooperative  Exchange  Seed  Service  of  Statesville.  As  I  under- 
stand it,  these  are  separate  corporations  under  separate  management. 
The  fact  that  one  is  a  subsidiary  of  the  other  does  not  make  the  sub- 
sidiary a  branch  of  the  parent  corporation. 

The  statute  provides  that  each  branch  of  any  wholesaler,  shall  be 
required  to  pay  the  retail  license  tax  of  $10.00.  Therefore,  the  Statesville 
Cooperative  siiould  pay  the  wholesale  license  tax  of  $25.00,  unless  it  is 
to  be  regarded  as  a  branch  of  the  Raleigh  Cooperative.  I  am  of  the  opinion 
that  this  is  not  the  case,  and  that  the  Farmer's  Cooperative  Exchange 
Seed    Service   of   Statesville,    should   pay   the   $25.00   license. 
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Subject:  Pure  Seed  Law;  Liability  for  Stamp  Tax  and  License  Tax 

9  May,   1939. 

I  have  examined  the  mimeographed  instructions  issued  by  your 
Department  concerning  the  interpretation  of  the  1939  amendments  to  the 
Pure    Seed    Law. 

It  is  the  opinion  of  this  office  that  your  mimeographed  explanation 
is  correct.  Therefore,  a  retail  seed  dealer  is  subject  to  pay  a  license  fee 
of  $10,  and,  in  addition,  there  must  be  a  $1  stamp  affixed  to  each  box 
or  package  sold  or  offered  for  sale.  The  provision  as  to  each  box  or 
package  of  seed  being  stamped  applies  to  all  cases,  even  though  the 
seller  may  have   secured  a  license   as   a   retail   seed   dealer. 

Subject:  Scrap  or  Untied  Tobacco;  Marketing;  Tax  Liability  of  Ware- 
housemen Selling  Untied  Tobacco  Which  is  not  Scrap  Tobacco 

26    May,    1939. 

Receipt  is  acknowledged  of  your  letter  of  May  24,  in  which  you 
advise  that  South  Carolina  has  repealed  its  law  requiring  the  grading 
and  tying  of  tobacco  offered  for  sale  on  warehouse  floors,  in  consequence 
of  which  you  anticipate  that  some  ungraded  and  untied  tobacco  will  be 
offered  for  sale  on  some  of  the  North  Carolina  border  markets.  You 
ask  my  opinion  as  to  whether  warehousemen  selling  untied  and  ungraded 
tobacco  will  be  liable  for  the  tax  imposed  by  Chapter  414,  Public  Laws  of 
1937,  as  amended  by  Chapter  389,  Public  Laws  of  1939. 

In  the  case  of  E.  B.  Ficklen  Tobacco  Company  v.  A.  J.  Maxwell, 
Commissioner  of  Revenue,  214  N.  C.  367,  our  Court  interpreted  the  1937 
Act  defining  scrap  or  untied  tobacco.  In  the  opinion  in  this  case,  the 
Court  said: 

"Plaintiff  appellant  attacks  the  statute  as  being  discrimina- 
tory, not  uniform,  unreasonable,  prohibitory,  vague,  and  not  a 
lawful  delegation  of  the  taxing  power.  All  of  these  objections  are 
aimed  at  an  interpretation  of  the  statutory  definition  which  we 
do  not  think  applicable,  to  wit,  that  the  mere  prohibition  by  ware- 
houses of  the  sale  of  a  designated  type  of  tobacco  by  warehouses 
thereby  renders  the  prohibited  tobacco  'scrap  or  untied'  tobacco 
and  one  dealing  in  it  subject  to  the  tax.  As  we  interpret  the 
legislative  intent  of  the  statute,  the  statutory  definitions  of  'scrap 
or  untied'  tobacco  are  in  fact  two,  rather  than  one,  and  are  as 
follows:  'Any  lot  of  parts  of  leaves  of  tobacco,  or  any  lot  in 
which  parts  of  leaves  of  tobacco  are  commingled  with  whole  leaves 
of  tobacco.  (2)  Or  any  other  leaf  or  leaves  of  tobacco,  or  parts 
of  leaves  of  tobacco  not  permitted,  under  the  rules  and  regula- 
tions of  tobacco  warehouses,  to  be  offered  for  sale  at  auction  on 
tobacco  warehouse  floors,  shall  be  deemed  "scrap  or  untied" 
tobacco  within  the  meaning  and  purview  of  this  act.'  As  so  inter- 
preted, either  of  the  two  statutory  definitions  of  'scrap  or  untied' 
tobacco  requires  the  presence  of  parts  of  leaves  of  tobacco.  After 
laying  down  a  practical,  working  definition  of  'scrap  or  untied' 
tobacco  ('parts  of  leaves  of  tobacco,  or  .  .  .  parts  of  leaves 
of  tobacco  .  .  .  commingled  with  whole  leaves'),  the  Gen- 
eral Assembly  again  repeated  this  definition  so  as  to  make  clear 
that  this  definition  should  likewise  be  applied  when  any  part  of 
the  mingled  tobacco  is  prohibited  from  sale  by  warehouse  rules. 
The  apparent  intent  of  the  General  Assembly  in  referring  speci- 
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fically  to  the  mingling  of  parts  of  leaves  with  types  of  tobacco 
prohibited  from  sale  by  warehouses  was  to  make  clear  that  the 
statute  was  intended  to  cover  not  only  scrap  and  untied  tobacco 
offered  for  sale  in  warehouses  but  also  scrap  tobacco  which  ware- 
houses would  not  permit  to  be  sold  on  their  floors.  The  classifica- 
tion of  scrap  or  untied  tobacco  by  viejnbers  of  the  trade  appears 
to  be  a  well  recognized  and  precise,  descriptive  term,  and  the 
statutory  defiyiition  as  herein  interpreted  is  in  accordance  with  the 
common  and  general  usage  of  the  term,  ivithin  the  trade  itself.  As  so 
interpreted,  there  is  no  delegation  of  the  taxing  power  to  the 
warehouses;  likewise,  the  interpretation  here  given  the  statute 
answers  the  charge  of  uncertainty  and  vagueness  leveled  at  it 
by  plaintiff." 

Under  the  interpretation  of  the  Court,  scrap  or  untied  tobacco 
referred  to  in  the  1937  and  1939  Acts,  as  to  which  the  taxes  are  imposed, 
Is  not  to  be  confused  with  ungraded  and  untied  tobacco.  In  selling 
ungraded  and  untied  tobacco  which  is  not  scrap  tobacco,  a  warehouse- 
man would  not  be  liable  for  the  tax  imposed  by  these  laws.  The  Court, 
in  construing  the  Act,  has  in  effect  declared  that  scrap  or  untied  tobacco 
referred  to  is  what  is  recognized  in  the  trade  as  scrap  tobacco,  a  distinct 
and  separate  classification  of  tobacco  from  ungraded  and  untied  tobacco. 
The  distinction  is  well  recognized  and  understood  by  all  who  are  informed 
as    to   tobacco    and    its    marketing    process. 

Subject:  License  Tax  and  Inspection  Fee  on  Wholesale 
Dealers  in  Seeds 

14    June,    1939. 

In  reply  to  your  letter  of  June  13,  in  which  you  inquire  whether 
goods  shipped  by  a  wholesale  seed  dealer  f.o.b.  St.  Louis  are  the  property 
of  the  shipper  until  paid  for  if  sent  c.o.d.,  I  would  like  to  state  that 
in  view  of  the  question  raised  by  the  United  States  Seed  Company  in 
the    letter   attached,    I    think    this    question    is    immaterial. 

The  sole  question  is  whether  the  United  States  Seed  Company  is 
liable  for  the  inspection  fee  imposed  by  Chapter  300  of  the  Public  Laws 
of  1937.  An  inspection  fee  of  this  nature  is  valid  whether  imposed  upon 
goods  of  dealers  selling  in  interstate  or  intrastate  commerce.  Patapsco 
Guano  Co.  v.  Board  of  Agriculture  of  North  Carolina,  171  U.  S.  345. 
In  my  opinion,  the  United  States  Seed  Company  would  be  liable  for  this 
inspection  fee  whether  its  method  of  sale  is  interstate  or  intrastate 
commerce. 

Subject:  Public  Health;  Hog  Cholera;  Distribution  of  Virus; 
Agricultural   Department 

15  July,  1939. 
The  1939  General  Assembly,  by  enacting  H.  B.  627,  provided  that 
the  Board  of  County  Commissioners  of  Halifax  County  was  authorized 
to  appoint  a  qualified  veterinarian,  whose  duties  were  to  investigate 
all  outbreaks  of  contagious  and  infectious  diseases  of  swine  in  the 
County,  and  to  treat  with  serum  or  serum  and  virus  any  swine  affected 
with   any  contagious   or   infectious   diseases.   This    Act    also    provided   that 
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hog  cholera  virus  should  not  be  sold,  used  or  distributed  except  by  the 
County   veterinarian    authorized   to    be    appointed    by   the    Act. 

We  are  advised  that  the  County  Commissioners  of  the  County  have 
not  as  yet,  and  do  not  intend  to  appoint  a  veterinarian  for  this  purpose, 
and  inquiry  is  made  as  to  whether  the  section  of  the  act  which  prohibits 
the  sale,  distribution  or  use  of  hog  cholera  virus,  except  by  the  said 
County  veterinarian  authorized  to  be  appointed  by  the  Act,  would  prevent 
the    State   Veterinarian   distributing   the    same    in   the    County    of   Halifax. 

Under  the  statute,  4492  and  4877,  it  is  unlawful  for  any  person,  firm 
or  corporation  to  distribute,  sell  or  use  virulent  blood  from  cholera 
infected  hogs  unless  and  until  written  permission  has  been  obtained  from 
the  State  Veterinarian  for  such  distribution,  sale  or  use,  and  it  is 
also  provided  in  4879  that  no  virulent  blood  from  cholera  infected  hogs 
shall  be  distributed,  sold  or  used  in  the  State  unless  and  until  permission 
has  been  given  in  writing  by  the  State  Veterinarian  for  such  distribution, 
sale  or  use.  It  is  also  provided  in  C.  S.  4881  that  County  Commissioners 
may  purchase  this  virus  only  from  the  State  Department  of  Agriculture, 
but  that  the  use  of  such  virus  shall  be  under  the  supervision  of  the 
State   Veterinarian. 

I  am  of  the  opinion  that  since  the  County  Commissioners  of  Halifax 
County  do  not  intend  to  appoint  a  veterinarian  under  the  provisions 
of  the  House  Bill  above  referred  to,  the  State  Veterinarian  would  have 
authority  under  the  general  law  to  provide  virus  for  the  purpose  of  con- 
trolling hog  cholera  in  Halifax  County,  notwithstanding  the  provisions 
of  section  4  of  the  Public-Local  Act  which  provides  that  hog  cholera  virus 
shall  not  be  sold,  distributed  or  used  except  by  the  County  veterinarian 
authorized  to  be  appointed  under  the  terms  of  said  Act. 

Subject:  Weights  and  Measures;  Weigh  Masters;   Tobacco  Weighing 
ON  Warehouse  Floors;  Purchases  by  Tobacco  Company 

24  October,  1939. 
I  have  your  letter  of  October  21  having  reference  to  a  conference 
with  you  as  to  the  Weigh  Masters  Act,  Chapter  285,  Public  Laws  of  1939, 
as  applied  to  weights  of  tobacco  purchased  by  a  tobacco  company  from 
tobacco  warehouses  operating  in  Wilson,  North  Carolina,  and  elsewhere 
in    this    State. 

In  conference,  it  appeared  that  the  tobacco  sold  on  the  floors  of  the 
warehouses  in  Wilson  was  weighed  under  the  Weigh  Master  Act  by  public 
weigh  masters  licensed  under  Chapter  285,  Public  Laws  of  1939.  Settle- 
ment was  made  for  the  tobacco  sold  on  the  warehouse  floor  by  the  ware- 
house with  the  farmer,  based  upon  these  weights.  The  tobacco  company 
making  the  purchase  removed  the  tobacco  from  the  floors  and  at  some 
later  period  and  at  some  other  place  again  weighed  the  tobacco.  In  the 
instances  called  to  your  attention,  there  appears  to  be  considerable 
difference  in  the  weights  shown  by  the  official  weighing  by  the  weigh 
master  and  the  weights  claimed  by  the  tobacco  company  making  the 
purchase.  The  tobacco  company,  you  advise,  refuses  to  pay  the  ware- 
house on  the  basis  of  the  official  weigh  master  weights,  but  offers  settle- 
ment based  upon  the  tobacco   company's   own  weights. 


138  BIENNIAL   REPORT   OF  THE  ATTORNEY   GENERAL  [Vol. 

Under  Section  9  of  the  Weigh  Master  Act,  where  a  doubt  or  difference 
arises  as  to  the  correctness  of  the  weight  for  which  a  certificate  of 
weight  is  issued  by  a  public  weigh  master,  complaint  should  be  made 
to  the  public  weigh  master  or  to  the  State  Superintendent  of  Weights 
and  Measures,  setting  forth  the  cause  or  causes  for  such  doubt  or 
difference,  and  have  the  product  or  article  reweighed  by  the  weigh  master 
issuing  the  certificate.  Section  4  of  the  Act  provides  that  the  official 
weights  furnished  by  the  weigh  master  shall  otherwise  be  accepted  as 
the  official,  true  and  accurate  and  undisputed  weight  within  the  tolerance 
allowed  by  the   Uniform  Weights   and   Measures    Act   of  this    State. 

Section  7  of  the  Act  recognizes  reasonable  variations  and  tolerances 
established  by  rules  and  regulations  as  provided  for  by  the  Uniform 
Weights  and  Measures  Act,  provided  there  is  no  written  contract  or 
agreement   to   the    contrary. 

You  advise  that  in  the  tobacco  business  and  in  the  weighing  of  tobacco 
tolerances  have  been  established,  recognized  generally  by  the  trade  as 
being   reasonable   and   fair. 

Under  the  circumstances  as  recited  above,  the  warehouse  company 
having  paid  the  farmer  the  price  of  the  tobacco  based  on  the  official 
weights  of  the  public  weigh  master,  the  only  question  remaining  is  as 
to  settlement  between  the  tobacco  company  and  the  warehouse.  The 
warehouse,  in  my  opinion,  would  have  complete  right  to  demand  of  the 
tobacco  company  settlement  based  upon  the  weights  shown  by  the  public 
weigh  master,  unless  there  is  a  written  contract  or  agreement  between 
the  warehouse  and  the  tobacco  company  to  the  contrary.  The  law  does 
not  prohibit  the  warehouse  company  from  entering  into  a  written  agree- 
ment with  its  purchasers  which  would  be  the  basis  of  a  settlement 
between  them.  Whether  or  not  there  was,  as  a  matter  of  fact,  such  an 
agreement  between  the  warehouses  and  the  tobacco  company  is  best 
known  to   the   parties    directly   interested    and    is    not    known   to    us. 

It  would  seem,  therefore,  that  your  responsibility  in  the  matter  would 
not  extend  beyond  seeing  that  the  growers  are  paid  for  their  sales  of 
tobacco  on  the  basis  of  the  official  weights  by  the  public  weigh  master 
within  the  tolerance  allowed  by  your  rules   and   regulations. 

Subject:  Canned  Dog  Food;  How  Packed 

1    May,    1940. 

You  inquire  if,  under  the  terms  of  Section  1  of  Chapter  307  of  the 
Public  Laws  of  1939,  Canned  Dog  Food  may  be  packed  in  cans  con- 
taining less  than   one  pound. 

The  pertinent  part  of  this  section  is:  "All  canned  dog  food  shall  be 
in  cans  of  one  pound,  or  multiples  thereof."  The  question  turns,  of  course, 
upon  the  definition  of  the  term  "multiple."  In  Words  and  Phrases,  Volume 
5,   1st   Series,   "multiple"   is   defined   as   follows: 

"In  the  Act  of  5  and  6  Wm.  IV,  Chapter  63,  establishing  a 
certain  system  of  weights  and  measures  and  providing  that  all 
contracts,  sales,  etc.,  shall  be  made  and  had  according  to  said 
standard  of  weight  or  to  the  said  gallon  or  the  parts,  multiples, 
or  proportions  thereof,  the  term  'multiple'  is  not  to  be  understood 
in    its    restrictive    sense     so    as    to    comprehend    only    multiples 
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numerically  expressed,  such  as  ten  pounds,  etc.,  but  generally  all 
multiples  such  as  a  stone,  a  hundred  weight,  or  ton,  or  any  other 
weight  such  as  a  weight,  a  tod,  or  a  hobbet,  supposing  these 
words  to  be  in  use  for  expressing  multiples  of  the  pound  avoir- 
dupois." 

From  the  above  definition,  I  am  of  the  opinion  that  dog  food  cannot 
be  packed  in  cans  of  less  than  one  pound.  It  would  necessarily  have  to 
be  packed  in  cans  containing  either  one,  two,  or  three  pounds,  as  the 
case  may  be,  but  not  in  any  fraction  thereof. 


OPINIONS  TO  BUDGET  BUREAU 


Subject:  Cancellation  of  State  Warrants  Over  Sixty  Days  Old; 
Unemployment  Compensation  Commission 

26    August,    1938. 

I  have  your  letter  of  August  24,  in  which  you  ask  my  opinion  as  to 
the  authority  of  the  State  Auditor's  office  and  the  State  Treasurer's 
office  concerning  the  cancellation  of  all  sixty-day  old  warrants  or  checks 
issued  by  the  Unemployment  Compensation  Commission,  and  the  issuance 
of  new  warrants  or  checks  in  lieu  thereof,  in  cases  in  which  the  old 
check    is    not    available    to    the    Auditor    and    the    Treasurer. 

Michie's    Code,    Section   7675(a),    provides    as    follows: 

"From  and  after  March  10,  1925  all  warrants  drawn  by  the 
State  Auditor  on  the  Treasurer  shall  bear,  and  there  shall  be 
printed  upon  the  face  thereof  in  plain  type  so  as  to  be  easily 
read,  the  following  words,  to-wit:  'This  warrant  will  not  be  paid 
if  presented  to  the  Treasurer  after  the  expiration  of  sixty  days 
from  the  date  hereof;  and  the  State  Treasurer  shall  not  and  he 
is  hereby  prohibited  from  paying  any  warrant  drawn  by  the 
Auditor  unless  the  same  shall  be  presented  within  sixty  days 
from    the    date    of   such   warrant." 

Section    7675(b)    provides    as    follows: 

"Any  person,  firm  or  corporation  holding  a  warrant  drawn 
by  the  State  Auditor  which  cannot  be  paid  because  of  the  pro- 
visions of  section  7675(a)  may  present  the  same  to  the  State 
Auditor,  and  upon  satisfactory  proof  that  such  person,  firm  or 
corporation  is  the  owner  thereof  and  is  entitled  to  have  and 
receive  the  proceeds  of  such  warrant  and  that  the  obligations 
for  which  the  warrant  is  drawn  is  a  subsisting  obligation  against 
the  State  of  North  Carolina,  may  surrender  said  warrant  to  the 
Auditor  and  cancel  the  same,  whereupon  the  Auditor  is  authorized 
and  empowered  to  issue  another  warrant  for  like  amount  in  lieu 
thereof." 

The  only  machinery,  therefore,  provided  by  law  for  the  issuance  of  a 
duplicate  warrant  is  upon  the  surrender  of  the  original.  However,  I  am 
of  the  opinion  that  the  holder  of  the  warrant  which  was  not  presented 
in  sixty  days  from  the  date  of  issue  to  the  State  Treasurer,  could  net 
collect  such  warrant  from  the  State.  If  the  State,  in  the  meanwhile,  had 
issued  another  warrant  to  the  original  payee  in  settlement  of  the  obliga- 
tion, there  would  be  no  subsisting  obligation  against  the  State  at  the 
time  the  original  warrant  was  presented.  In  such  circumstances,  I  think 
the  Auditor  and  Treasurer  would  be  justified  in  honoring  the  second 
duplicate  warrant  after  more  than  sixty  days  had  expired  from  the 
date  of  the  original  warrant.  I  believe  it  would  be  good  practice  to  delay 
issuing  the  second  warrant  at  least  ninety  days  after  the  original  warrant 
had    been    issued. 


[vol.  25]  biennial  report  of  the  attorney  general  141 

Subject:  Liability  of  State  Departments  and  Institutions  for 
Local  Building  Permits 

12  September,  1938. 
This  office  ruled  on  June  24,  1938,  in  a  letter  to  Messrs.  Ratcliff, 
Hudson  &  Ferrell  of  Winston-Salem,  that  the  City  of  Winston-Salem 
could  not  require  a  building  permit  for  the  erection  of  a  schoolhouse 
building  by  the  Winston-Salem  Teachers  College,  a  State  agency.  I  quote 
from    this    opinion    as    follows: 

"We  think  that  the  better  view  and  the  weight  of  authority 
is  that  municipal  building  codes  and  regulations,  including  the 
granting  of  permits,  are  inapplicable  to  buildings  of  the  State 
and  its  agencies.  The  State  and  its  agencies  possess  full  power 
to  provide  and  supervise  the  erection  of  all  useful  and  needed 
buildings  and  structures.  The  existence  of  this  power  is  a  denial 
of  any  municipal  power  operating  upon  the  same  subjects.  The 
rules  of  statutory  construction,  we  believe,  require  that,  if  pos- 
sible, statutes  be  so  construed  as  to  avoid  conflicts  between 
departments  or  agencies  of  government.  We,  therefore,  think  the 
relevant  statutes  granting  authority  on  the  subject  to  the  City 
of  Winston-Salem,  in  the  absence  of  express  words  or  words  of 
reasonable  implication  to  the  contrary,  should  be  construed  as  not 
applying  to  the   State   and  its   agencies."    (Citing  authorities) 

The  Wisconsin  Supreme  Court,  in  the  case  of  Milwaukee  v.  McGregor, 
141  N.  W.  642,  held  that  a  municipal  ordinance  requiring  building  permits 
was  inapplicable  to  a  school  building  about  to  be  erected  by  the  State 
through  a  State  agency.  If  this  were  not  the  case,  State  Capitols  and 
other  State  buildings,  and  the  buildings  of  State  institutions  would 
have  to  be  approved  by  municipal  authorities.  A  conflict  between  State 
authority  and  municipal  authority  must  be  resolved  in  favor  of  the 
State,  unless  express  legislation  would  make  a  municipal  building  code 
applicable  to  State  buildings.  We  can  find  no  legislation  which  has  done 
this.  Consequently,  building  permits  cannot  be  required  of  the  State 
or    its    agencies    by    North    Carolina    municipalities. 

Subject:  Travel  and  Clothing  for  Indigent  Blind  and  Deaf  Children 
Attending  the  State  School  for  the  Blind  and  Deaf 

19    September,    1938. 

C.  S.  5126  (5)  provides  that  "the  Commission  may  also  pay  for  lodg- 
ing, tuition,  support  and  all  necessary  expenses  for  blind  persons  during 
their  training  or  instructions  in  any  suitable   occupation." 

It  is  true  that  the  old  statute.  Section  5885,  provided  for  payment 
by  the  county  of  travel  expense  and  clothing  not  to  exceed  $45  a  year, 
in  the  case  of  blind  or  deaf  pupils  attending  the  institutions  for  the 
same.  Under  this  act  the  State  Institution  made  a  request  of  the 
Auditor,   who,  thereupon,   made   demand   of   the   county   in   question. 

I  am  of  the  opinion  that  the  law  governing  the  Commission  for  the 
Blind  should  be  considered  in  conjunction  with  the  old  statute,  so  that 
the  Commission  may  appropriate  to  the  counties  sufficient  funds  to  care 
for  travel  and  clothing  of  these  indigent  pupils  at  these  institutions. 
The  words   "all   necessary  expenses"   in   C.    S.    5126    (5)    would   certainly 
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cover  clothing  and  travel  expense.  The  State  Commission  for  the  Blind 
would  be  exercising  a  discretion  in  allocating  these  funds  and  the 
several  counties  would  still  disburse  the  funds  to  individual  blind  and  deaf 
persons,  or  to  the  State  Institutions  for  the  Blind  and  Deaf  as  they  are 
authorized  to   do. 

I  trust  that  this  meets  with  the  question  raised  by  your  letter  of 
September    6. 

Subject:   Seals;   Clerk  Superior  Court;   Replacement 

21   December,   1938. 

When  originally  the  question  of  supplying  seals  to  Clerks  of  the 
Superior  Court  by  the  Governor  was  raised,  I  felt  that,  inasmuch  as 
there  was  no  precedent  for  it,  the  particular  application  should  stand 
on  its  own  merits.  I  did  not  think  then,  and  I  do  not  think  yet,  that 
an  ordinary  seal  used  by  the  Clerk  of  the  Superior  Court,  of  which  there 
are  examples  and  which  did  not  purport  to  be  "seals  of  the  Court," 
should  be  replaced  by  the  Governor. 

However,  it  seems  to  me  that  C.  S.  7640,  7650,  and  7651,  are  not 
capable  of  any  other  interpretation  but  that  seals  of  the  court  should  be  so 
furnished.  You  will  note  how  old  these  statutes  are,  and  it  is  strange  to 
me  that  they   have   not   been   repealed. 

As  to  the  pay  for  the  making  of  such  seals,  as  the  law  seems  to 
require  it  and  there  is  no  fund  to  bear  the  expense,  it  would  be  a  legi- 
timate   charge    upon    the    Contingency    and    Emergency    Fund. 

Subject:  Board  of  Public  Buildings  and  Grounds;  Authority  to  Permit 
Erection  of  Monuments  on  Capitol  Square 

20   January,    1939. 
The  question  arises  as  to  the  authority  of  the  Board  of  Public  Build- 
ings  and   Grounds   to   permit   the    erection   of   monuments    on   the    Capitol 
Square. 

I  have  examined  C.  S.  7025,  which  is  the  Act  creating  the  Board  of 
Public  Buildings  and  Grounds,  and  no  specific  authority  is  there  given 
to  the  Board  to  grant  such  permission.  In  the  absence  of  this,  I  suggest 
that  the  better  course  to  follow  would  be  an  Act  of  the  General  Assembly. 

Subject:  Education;  Free  Tuition,  etc.;  "Needing  Financial. 
Assistance" 

1    August,    1939. 

In  your  letter  of  July  29,  1939,  you  state  that  the  Clerk  of  the 
Superior  Court  of  Guilford  County  has  been  asked  to  make  out  a  certif- 
icate of  need  for  a  World  War  orphan,  who  has  approximately  $1,500 
which  he  wants  to  use  for  graduate  work  instead  of  under-graduate 
work. 

The  words  "needing  financial  assistance"  and  "certificate  of  financial 
need"    are    the    only    descriptive    words    indicating    the    requisite    financial 
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condition  of  applicants  for  free  tuition   and   expenses   under    Chapter   242 
of  the   Public   Laws   of   1937. 

There  seems  to  be  no  definition  of  the  meaning  of  these  words  in  this 
State.  However,  a  case  in  California,  Fay  v.  Howe,  136  Cal.  599,  69  Pac. 
423,  424  (1902),  although  not  entirely  in  point,  gives  some  idea  of  the 
meaning  of  the  words.  The  Court  said: 

"The  testator  set  aside  $5,000,  the  income  of  which  was  to  be 
used  in  mitigating  the  wants  of  the  'aged'  of  the  town  of  South- 
boro  'needing  such  aid'.  The  fair  construction  of  the  will  is  that 
such  aged  persons  as  needed  financial  assistance  were  to  partake 
of  the  bounty,  in  short,  the  aged  poor,  for  no  others  would 
need  financial  aid,  and  no  others  could  have  been  in  the  minds 
of    the    testator." 

Another  case  somewhat  in  point  is  Sawyer  v.  Dearstyne,  139  N.  Y. 
Supp.   955,   956    (1912),  where  the  words   of  a  will  were,  in   part: 

"I  give  ...  to  be  used  ...  in  assisting  needy  young  women 
students  as  in  the  judgment  of  the  officers  and  directors  of 
said  association  may  seem  best  and  proper." 

The  Court  said: 

"The  noun  'need'  is  defined  to  mean  'a  state  requiring  supply 
or  relief;  pressing  occasion  for  something;  urgent  want;  neces- 
sity;   exigency'.    Webster's   International   Dictionary." 

My  opinion  is  that  the  descriptive  phrases,  "needing  financial  assist- 
ance" and  "certificate  of  financial  need"  ought  to  be  construed  strictly 
since  on  their  construction  depends  the  amount  of  State  money  that  is 
to  be  expended  unde  the  Act.  A  proper  definition  of  "need"  was  given 
in  the  case  last  cited  above,  and  it  seems  to  me  it  ought  to  govern  under 
the  World  War  orphans  law.  I  suggest  that  the  following  test  be  used  to 
determine  whether  or  not  an  applicant  needs  financial  assistance : 

Does  the  student  have  to  have  financial  assistance  before  he 
can  enter  and  remain  in  school? 

It  seems  to  me  that  a  student  with  nearly  $2,000  is  not  in  need  of 
financial  assistance  so  as  to  entitle  his  expenses  to  be  paid  by  the  State  of 
North  Carolina. 

Subject:  State  Bonds;  Prepayment;  Chapter  240,  Public  Laws  of  1939 

13   September,    1939. 

I  have  your  letter  of  August  23  referring  to  Chapter  240,  Public 
Laws  of  1939,  directing  the  Treasurer,  upon  warrant  of  the  State  Auditor 
upon  the  state  highway  fund,  to  pay  to  Charles  L.  Carden,  Treasurer 
of  the  A.  W.  Tinnin  Endowment  Fund,  Mount  Zion  Christian  Church, 
'Mebane,  North  Carolina,  the  amounts  designated  in  the  Act  in  discharge 
of  Highway  Registered  Bond  No.  38240  and  Highway  Registered  Bond 
No.  103840,  which  bonds  mature  in  future  years. 

You  ask  my  opinion  as  to  whether  you  can  set  up  an  additional 
appropriation  in  the  highway  fund  to  cover  these  payments,  and  you 
advise  that  there  was  no  appropriation  in  the  highway  fund  to  cover  the 
payment   of   these   bonds. 
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In  my  opinion,  the  only  way  the  payments  can  be  made  would  be 
by  setting  up  an  additional  appropriation  in  the  highway  fund  for 
this  purpose,  which  you  are  required  to  do  under  the  legislative  act. 

You  also  ask  my  opinion  as  to  whether  the  highway  fund  can  pay 
a  premium  on  the  bond  which  is  not  an  obligation  of  the  State.  This 
could  not  be  done  except  for  the  fact  that  the  Legislature  has  by  statute 
directed  that  it  should  be  done.  Having  been  directed  by  the  General 
Assembly  to  pay  the  premium  set  out  in  the  Act,  you  are  required  to 
pay  it,  as  the  legislative  direction  is   complete  authority  for  this. 

Subject:  State  Employees;  Board  of  Trustees  of  State  Institutions; 
Compensation  for  Services  Other  Than  as  Members  of  Board 

6  November,  1939. 

You  inquire  if  a  member  of  a  board  of  trustees  of  an  institution 
could  legally  receive  compensation  from  such  institution  for  services 
pe.rformed  in  a  capacity  other  than  as  a  member  of  the  board. 

C.  S.  7519  provides  that  "it  shall  be  unlawful  for  any  board  of 
directors,  board  of  trustees,  or  other  governing  body  of  any  of  the  various 
State  institutions  to  appoint  or  elect  any  person  who  may  be  or  has  been 
at  any  time  within  six  months  a  member  of  such  board  of  directors, 
board  of  trustees,  or  other  governing  body,  to  any  position  in  the  insti- 
tution, which  position  may  be  under  the  control  of  such  board  of  directors, 
board  of  trustees,  or  other  governing  body." 

I  am  of  the  opinion  that  under  this  statute  it  would  be  unlawful  for 
a  member  of  a  board  of  trustees  of  an  institution  to  receive  compensation 
from  such  institution  for  services  performed  other  than  as  a  member 
of  the  board. 

Subject:  Caswell  Training  School;  Building  Contract;  Right  of  School 
to  Relieve  Contractors  of  Penalty  for  Failure  to  Complete  Work 
Within  Contract  Time 

6  March,  1940. 

In  conference  with  you  today,  I  considered  with  you  the  right  of  the 
Trustees  of  the  Caswell  Training  School  to  adopt  a  resolution  waiving 
as  to  certain  contracts  therein  mentioned  the  amounts  provided  by  the 
contracts  for  liquidative  damages  in  compliance  with  the  time  set  out  in 
the  several  contracts. 

In  each  of  the  contracts  a  prevision  is  found  which  provides  that  time 
is  the  essence  of  the  contract  and  if  the  work  is  not  completed  within  the 
time  specified,  the  contractee  may  retain  a  fixed  sum  per  day  for  each 
day  thereafter,  Sundays  and  holidays  included,  which  amount  shall  repre- 
sent the  actual  damages  which  the  contractee  sustained,  and  providing 
that  such  sum  is  not  a  penalty,  but  stipulated  damage. 

A  question  has  arisen  with  the  federal  authorities  as  to  whether  the 
Board  of  Trustees  of  the  Caswell  Training  School  had  a  right  to  waive 
the  stipulated  damages  above  referred  to  and  whether  the  resolution 
adopted  by  it  would  be  sufi'icient  to  discharge  the  contractors  from  any 
further  liability  on  account  of  the  same. 
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My  view  of  the  matter  is  that  the  Trustees  were  entirely  within  their 
rights  in  waiving  this  provision  of  the  contract  and  not  assessing  such 
penalties  against  the  contractors,  in  accordance  with  this  resolution,  and 
no  liability  can  arise  against  the  State  in  favor  of  any  contractors  or  any 
one  else  on  account  thereof.  I  understand  from  you  that  the  Trustees 
were  satisfied  that  the  contractors  were  delayed  in  finishing  the  work  on 
time  due  to  impossibility  of  securing  necessary  materials  for  the  work. 
This  was  not  in  any  sense  due  to  any  fault  of  theirs.  It  was  further  found 
by  the  Trustees  that  there  had  been  no  loss  or  damage  occasioned  to 
the  institution  by  reason  of  the  delay  in  completion  of  the  work.  I  am 
the.refore  of  the  opinion  that  as  a  matter  of  law  and  equity,  the  Trustees 
were  fully  justified  in  relieving  the  contractors   of  these  penalties. 


OPINIONS  TO  UTILITIES  COMMISSIONER 


Subject:  Housing  Authority;  Certificate  of  Convenience  and  Neces- 
sity; Provision  for  Electric  Generating  Plant 

24  August,  1938. 
I  have  your  letter  of  August  19  desiring  an  opinion  concerning  a  Cer- 
tificate of  Convenience  and  Necessity  for  the  Wilmington  Housing  Au- 
thority in  connection  with  providing  an  electric  generating  plant  in  each 
of  tvi^o  units.  The  statute,  Public  Law^s  of  1935,  Chapter  456,  Section 
28,  provides  in  its  last  sentence  that  "in  addition  to  the  povv^ers  now  granted 
by  law  to  the  Utilities  Commission  of  North  Carolina,  the  said  Utilities 
Commission  is  hereby  vested  with  full  power  and  authority  to  investigate 
and  examine  all  projects  set  up,  or  attempted  to  be  set  up,  under  the 
provisions  of  this  article  and  determine  the  question  of  public  convenience 
and  necessity  for  such  project." 

This  would  authorize  you  to  issue,  or  to  refuse  to  issue,  a  Certificate 
of  Convenience  and  Necessity  at  the  institution  of  a  housing  project,  al- 
though the  prior  part  of  the  section  makes  it  necessary  for  a  Housing- 
Authority  to  obtain  a  Certificate  of  Convenience  and  Necessity  only  when 
the  right  of  eminent  domain  is  to  be  exercised.  However,  in  our  opinion, 
where  there  is  an  attempt  to  provide  electric  service  to  the  tenants  of 
a  Housing  Authority,  the  situation  becomes  one  of  competition  with  exist- 
.ing  private  utilities.  In  view  of  this  element  of  competition,  and  the  ex- 
press authority  conferred  on  the  Utilities  Commission  by  the  statute 
above  quoted,  the  Wilmington  Housing  Authority  should  obtain  a  Cer- 
tificate of  Convenience  and  Necessity  before  proceeding  with  the  con- 
struction of  a  generating  plant. 

This  would  authorize  you  to  issue,  or  to  refuse  to  issue  a  Certificate 
of  Convenience  and  Necessity  at  the  institution  of  a  housing  project,  al- 
though the  prior  part  of  the  section  makes  it  necessary  for  a  Housing 
Authority  to  obtain  a  Certificate  of  Convenience  and  Necessity  only 
when  the  right  of  eminent  domain  is  to  be  exercised.  However,  in  our 
opinion,  where  there  is  an  attempt  to  provide  electric  service  to  the  tenants 
of  a  Housing  Authority,  thei  situation  becomes  one  of  competition  with 
existing  private  utilities.  In  view  of  this  element  of  competition,  and  the 
express  authority  conferred  on  the  Utilities  Commission  by  the  statute 
above  quoted,  the  Wlmington  Housing  Authority  should  obtain  a  Cer- 
tificate of  Convenience  and  Necessity  before  proceeding  with  the  con- 
struction of  a  generating  plant. 

The  Wilmington  Housing  Authority  would  certainly  be  selling  elec- 
tricity to  its  tenants,  whether  done  by  meter  or  as  part  of  the  rent,  but 
I  am  not  certain  that  the  courts  would  call  the  Housing  Authority  an 
electric  utility.  Nevertheless,  the  Housing  Authority  should  not  proceed 
without  obtaining  your  certificate. 
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Subject:  Municipal  Taxation;  License  Tax  on  Railroads  or 
Pullman  Companies 

19  July,  1938. 
I  reply  to  your  letter  of  the  15th. 

The  Revenue  Act  of  1937,  Section  202,  prohibits  the  levy  by  counties, 
cities,  and  towns  of  any  license,  franchise,  or  privilege  tax  upon  railroads. 

A  like  prohibition  as  to  Pullman  companies  is  found  in  Section  204 
of    the    Act. 


OPINIONS  TO  COMMISSIONER  OF  INSURANCE 


Subject:  Building  and  Loan  Associations;  Amendments  to  Charters; 

Corporations 

13  July,  1938. 
Inquiry    is    made    of   this    Department    as    to    the    procedure    necessary 
in    order    to    amend    the    articles    of    incorporation    of    building    and    loan 
associations. 

The  chapter  on  building  and  loan  associations  in  the  Consolidated 
Statutes,  C.  S.  5170  et  seq,  does  not  specifically  provide  any  method  of 
amending  the  charter  of  such  a  corporation.  The  only  reference  therein 
to  an  amendment  is  to  the  effect  that  any  addition,  alteration,  or  amend- 
ment to  the  charter  of  such  a  corporation  shall  be  signed,  certified,  and 
recorded  as  is  provided  in  C.  S.  5170  for  the  signing,  cei'tifying,  and  re- 
cording of  the  original  articles  of  incorporation. 

C.  S.  5174  provides  that  all  of  the  provisions  of  law  relating  to  private 
corporations,  and  particularly  those  enumerated  in  the  chapter  entitled 
"Corporations,"  not  inconsistent  w^ith  the  sub-chapter  on  building  and 
loan  associations,  or  with  the  business  of  building  and  loan  associations, 
shall  be  applicable  to  such  associations. 

There  being  no  specific  provisions  in  the  sub-chapter  on  building  and 
loan  associations  which  prescribes  a  method  of  actual  amendment  to  a 
charter,  I  am  of  the  opinion  that  the  law,  as  set  forth  in  C.  S.  1131,  which 
deals  with  amendments  to  charters  to  private  corporations,  is  applicable; 
and,  in  order  that  the  building  and  loan  association  referred  to  in  your 
letter  amend  its  charter,  compliance  be  had  with  C.  S.  1131,  and  that 
the  board  of  directors  could  not,  by  a  resolution,  direct  that  the  certificate 
of  incorporation  be  amended.  The  procedure  is  fully  set  out  in  the  latter 
statute  and  it  should  be  complied  with. 

I  do  not  think  that  the  $25.00  tax  provided  for  in  C.  S.  5170  should 
be  charged  by  the  clerk  when  an  amendment  to  the  charter  has  been  duly 
adopted.  This  $25.00  tax  is  applicable  only  when  the  original  charter  is 
issued  by  the  clerk. 

I  return  the  letter  of  Mr.  Carter,  along  with  the  copy  of  incorporation 
of  the  Mebane  Home  Builders  Association,  together  with  the  proposed 
amendment  and  papers   attached  thereto. 

Subject:  Section  208,  Current  Revenue  Act;  Franchise  Tax; 
Premiums  on  Annuity  Contracts 

20  February,  1939. 
I   have   very   carefully   examined   your  letter   of   February   17   and   en- 
closures, and  I   am   of  the   opinion  that  a  tax  should  be  collected  on  all 
annuity  premiums   collected  after   the   enactment  of  the   Revenue   Act  of 
1935,  regardless   of  the  date  the  annuities  were  issued. 
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Subject:  Building  and  Loan  Associations;  Power  to  Make  Loans  In- 
sured BY  Federal  Housing  Administrator 

31  August,  1939. 

In  your  letter  of  August  4,  you  inquire  as  to  the  power  of  North 
Carolina  Building  and  Loan  Associations  to  make  loans  insured  by  the 
Federal    Housing    Administrator. 

Chapter  71  of  the  Public  Laws  of  1935,  as  amended  by  Chapter  333 
of  the  Public  Laws  of  1937,  purports  to  allow  "all  building  and  loan  asso- 
ciations" to  make  such  loans. 

However,  it  is  a  rule  of  statutory  construction  that  where  two  statutes 
relate  to  the  same  subject  matter,  they  will  be  construed  harmoniously, 
if  such  construction  is  at  all  feasible  or  possible.  I  feel  that  where  there 
is  a  general  body  of  statutory  law,  already  in  existence,  and  a  new  statute 
on  the  same  subject  is  enacted,  the  new  statute  ought  to  be  co-ordinated 
with  the  prior  body  of  law. 

It  is  obvious  that  if  building  and  loan  associations  operating  on  the 
serial  plan  were  allowed  to  make  direct  reduction  loans,  as  required  by  the 
Federal  Housing  Administration,  the  mutuality  of  obligation  and  benefit 
among  members  in  the  same  class  of  a  building  and  loan  association,  as 
required  by  C.  S.  Section  5180,  would  be  destroyed.  Such  result  could  not 
reasonably  have  been  intended  by  the  General  Assembly  without  a  spe- 
cific repealing  act.  Such  an  interpretation  would  result  in  the  complete 
overturn  of  the  principles  of  mutuality  on  which  the  serial  reduction 
plan  building  and  loan  associations  in  North  Carolina  are  founded  and 
operated. 

On  the  other  hand,  building  and  loan  associations  operating  on  the 
direct  reduction  plan  could  easily  adapt  themselves  to  the  making  of  FHA 
insured  loans  without  violating  the  requirements  of  C.  S.  Section  5180. 

It  is,  therefore,  my  opinion  that  North  Carolina  building  and  loan 
associations  operating  on  the  direct  reduction  plan  have  the  power  to 
make  loans  insured  by  the  Federal  Housing  Administration.  Associations 
operating  on  the  serial  plan  do  not  have  such  power. 

Subject:  Insurance;  Insurable  Interests;  Lotteries 

28  February,  1940. 

I  have  considered,  as  requested  by  you,  the  problem  presented  by  Hon- 
orable Edward  J.  Hanson,  Attorney  at  Law,  of  Charlotte,  North  Carolina. 
His  letters  to  you  under  dates  of  January  27  and  February  1,  1940,  are 
relative  to  the  right  of  a  company  to  insure  a  loss  occasioned  by  failure 
of  a  holder  of  a  ticket,  coupon  or  opportunity  to  receive  any  kind  of 
gratuity,  benefit,  property,  money,  etc.,  which  he  would  have  received  had 
he  been  at  a  designated  place  at  a  designated  time. 

Section  6262  of  the  Code  defines  a  contract  of  insurance  to  be  "  *  *  * 
an  agreement  by  which  one  party  for  a  consideration  promises  to  pay 
money  or  its  equivalent  or  to  do  some  act  of  value  to  the  insured  upon,  and 
as  an  indemnity  for,  the  destruction,  loss,  or  injury  of  something  in  which 
the  other  party  has  an  interest." 

The  last  line  refers  to  an  interest  which  must  be  had  by  the  insured 
or  assured. 
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"  *  '^^  *  it  is  now  universally  held  in  the  different  states  *  that  an  in- 
surable interest  is  necessary  to  the  validity  of  a  policy,  no  matter  what 
may  be  the  subject  matter."  2  Joyce,  Law  of  Insurance    (1917)    Sec.  889. 

"Likewise,  the  interest  must  be  direct  and  immediate,  as  distinguished 
from  remote  and  consequential,  and  it  should  not  be  based  on  a  bare 
possibility."  1  .Couch,  Cyclopedia  of  Insurance  Law,  Sec.  293. 

In  support  of  the  proposition  just  stated,  the  author  cites  several 
cases,  among  them: 

Macarty  v.  Commercial  Insurance  Company,  17  La.  365(1841) ;  in 
Re:  Reynold's  Estate,  109  Atl.  60  (Vt.  1920)  "For  while  great 
liberality  is  indulged  in  determining  the  question  whether  one  has 
anything  at  hazard  in  the  subject  matter  of  the  insurance,  he  must 
have  such  a  right  or  interest  therein  as  the  law  will  recognize 
and  protect;  *  *  *." 

It  would  seem  to  me  that  there  would  be  no  insurable  interest  present 
in  the  situation  outlined  above.  The  gift  enterprises,  if  they  are  not  lotteries, 
certainly  vest  no  rights  in  the  donees  until  the  actual  receipt  of  the  gift. 
The  donor  could  not  be  forced  at  law  to  make  the  gift,  and  could  revoke 
the  intended  gift  up  to  the  very  minute  that  it  is  completed.  If  the  gift 
(the  donee  being  chosen  by  chance)  is  based  on  consideration,  it  is  a 
lottery,  and  void  and  illegal  as  being  against  public  policy.  Such  policy 
would  be  a  "wager"  policy. 

"Wager  policies  are  those  in  which  the  insured  has  no  in- 
terest whatever  in  the  subject  matter  insured,  but  only  an  interest 
in  its  loss  or  destruction,  so  that,  being  speculative,  they  con- 
stitute such  insurance  in  name  and  form  only."  1  Couch,  sujora, 
Sec.  296,  Note  2. 

In  North  Carolina,  a  life  insurance  policy  issued  to  plaintiff  beneficiary 
on  the  life  of  a  third  person  in  whom  the  plaintiff  has  no  insurable  interest, 
is  void  as  being  a  wagering  contract. 

Slade  v.  Life  and  Cas.  In.  Co.  of  Tenn.,  202  N.  C.  315   (1932); 
Crump  V.   Insurance   Company,   204   N.   C.  439    (1933); 
Wharton  v.  Home  Security  Life  Insurance  Company,  206  N.  C. 
254  (1934). 

The  same  principle  ought  to  apply  to  other  contracts  of  insurance  where 
the  insured  has  no  insurable  interest. 

It  may  well  be  that  the  proposed  insurance  contract  would  be  in  reality 
a  lottery  in  itself.  This  would  surely  be  true  if  there  is  no  insurable 
interest.  In  that  case  the  insurance  company,  for  a  consideration,  would 
be  contracting  to  pay  a  prize  to  whatever  person  is  selected  by  chance 
in  another  lottery  or  drawing.  This  might  be  so  even  though  the  actual 
drawing,  where  the  name  of  the  donee  was  chosen,  was  not  a  lottery  be- 
cause of  the  absence  of  consideration. 

Subject:  Building  and  Loan  Associations;  Joint  Ownership  of  Stock 
With  Right  of  Survivorship 

1  March,  1940. 
Sometime   ago  you  submitted  to  this   office  correspondence  with  Hon- 
orable   F.    E.    Winslow,    questioning   the    opinion   expressed   by   this    office 
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under  date  of  August  15,  1936,  in  part  as  follows: 

"C.  S.  1735  abolishes  survivorship  in  joint  tenancy  in  real  and 
personal  property.  Our  court,  however,  has  held  in  the  case  of 
Taylor  v.  Smith,  116  N.  C.  531,  that  this  Section  abolishes  survivor- 
ship where  the  joint  tenancy  would  otherwise  have  been  created  by 
law,  but  does  not  operate  to  prohibit  persons  from  entering  into 
written  contracts  as  to  land  or  verbal  agreements  as  to  personalty, 
such  as  to  make  future  rights  of  the  parties  depend  upon  the  fact 
of  survivorship." 

Any  doubts  which  might  have  existed  as  to  this  opinion  were  settled 
in  the  decision  of  our  Supreme  Court  in  the  case  of  R.  S.  Jones,  Ad- 
ministrator of  R.  M.  Waldroup,  Deceased,  v.  Hattie  L.  Waldroup,  decided 
February  28,  1940.  This  case  involved  the  ownership  of  shares  of  stock  in 
the  Mutual  Building  and  Loan  Association,  payable  to  R.  M.  Waldroup  or 
H.  L.  Waldroup,  which  shares  of  stock,  under  the  facts  disclosed  in  the 
record,  were  to  belong  to  the  survivor,  R.  M.  Waldroup  or  his  wife,  Mrs. 
H.  L.  Waldroup.  In  this  case,  the  Court,  speaking  through  Justice  Seawell, 
said: 

"C.  S.  1735  abolished  survivorship  in  joint  tenancy,  with  an 
exception  as  to  partners,  so  that  the  surviving  partner  might  apply 
the  partnership  assets  to  the  partnership  debts.  After  this  has  been 
accomplished,  the  remainder  goes,  under  the  Statute  of  Distribu- 
tions, to  those  entitled. 

"But  this  statute  abolished  survivorship  only  where  it  follows 
as  a  legal  incident  to  an  existing  joint  tenancy.  It  did  not,  and  does 
not  prevent  persons  from  making  agreements  as  to  personalty 
such  as  to  make  the  future  rights  of  the  parties  depend  upon  the 
fact  of  survivorship.  Taylor  v.  Sinith,  116  N.  C.  531,  535,  21  S.  E. 
202.  Since  there  is  nothing  in  public  policy  to  prevent  it,  the  right 
should  be  upheld. 

"Defendant  cites  in  the  brief  Jones  v.  Fulbright,  197  N.  C. 
274,  148  S.  E.  229,  and  Nannie  v.  Pollard,  205  N.  C.  362,  171  S.  E. 
341,  both  of  which  cases  concern  a  joint  checking  account  at  the 
bank;  and  there  is  nothing  in  the  evidence  in  those  cases  to  indi- 
cate that  the  ownership  of  any  part  of  the  account  had  been 
transferred  from  the  husband.  Such  an  account  might  run  from 
one  cent  to  millions,  and  in  its  fluctuation  the  original  items  of 
deposit  may  have  disappeared  in  the  process  of  checking  many 
items.  The  cases  are  not  analogous  to  the  one  at  bar.  The  other 
cases  cited, — Graham  v.  Graham,  9  N.  C.  322 ;  Morrow  v.  Williams, 
14  N.  C.  262;  Dail  v.  Jones,  85  N.  C.  221;  Outlaw  v.  Taylor,  168 
N.  C.  511,  84  S.  E.  811;  Speight  v.  Speight,  208  N.  C.  132,  i79  S.  E. 
461;  Nixon  v.  Nixon,  215 _N.  C.  377,  1  S.  E.  (2d)  828,— all  relate  ' 
to  attempts  totidem  verbis  to  reserve  a  life  estate  in  personalty 
with  remainder  over.  This  has  nothing  to  do  with  a  joint  tenancy 
in  personalty  with  survivorship  created  by  contract,  either  bi- 
laterial  agreement  or  gift.  Taylor  v.  Smith,  supra." 


OPINIONS  TO  ADJUTANT  GENERAL 


Subject:   Appropriation   Act;   Allotment  of  Funds  for  Purpose   Not 
Otherwise  Taken  Care  of 

13  December,  1938 
In  my  letter  to  you  of  2  December,  I  advised  that  I  had  been  unable 
to  find  any  act  which  repealed  Chapter  428  of  the  Public  Laws  of  1909, 
relative  to  the  annual  appropriation  therein  provided  to  be  paid  each 
year  to  the  Fayetteville  Independent  Light  Infantry  out  of  any  funds 
in  the  Treasury  not  otherwise  appropriated.  I  also  suggested  in  this 
letter  that  the  Budget  Bureau  might  possibly  consider  an  application 
for  an  allotment  to  take  care  of  this  appropriation  out  of  the  Con- 
tingency  and   Emergency   Fund. 

I  have  further  considered  this  matter  in  the  light  of  C.  S.  7486 (n), 
which   is   as   follows: 

"All  monies  heretofore  and  hereafter  appropriated  shall  be 
deemed  and  held  to  be  within  the  terms  of  this  act  and  subject 
to  its  provisions  unless  it  shall  be  otherwise  provided  in  the  act 
appropriating  the  same,  and  no  money  shall  be  disbursed  from 
the   State   Treasury  except  as   herein   provided." 

In  my  opinion,  this  statute,  which  is  an  excerpt  from  the  Executive 
Budget  Act  first  enacted  in  1925,  Chapter  89,  section  5,  and  amended  in 
1929,  Chapter  100,  section  5,  in  effect  repeals  the  appropriation  pro- 
vided in  Chapter  428,  Public  Laws  of  1909,  and  that  the  Director  of  the 
Budget,  since  the  enactment  of  this  statute,  is  without  authority  to 
approve   an   appropriation  of  this   character. 


i=> 


OPINIONS  TO  COMMISSIONER  OF  LABOR 


Subject:    Safety   Code  for  Elevators,   Dumbwaiters   and   Escalators; 
Compliance  With  Statute 

3  August,  1939. 
I    have    examined    the    Safety    Code    for    elevators,    dumbvi^aiters    and 
escalators  attached   to   your  letter   of  July   21,   and   I   am   of  the   opinion 
that    it    is    in    compliance    with    the    statute    and    herewith    approve    the 
same. 

Subject:  Workers  Employed  by  Dept.  of  Labor;  Plan  of  Cooperation; 
Compensation  Under  U.  S.  Employees  Compensation  Act 

12  September,  1939. 

I  have  considered  the  proposal  submitted  to  you  by  Miss  Ruth  Scan- 
drett,  Industrial  Economist  of  the  United  States  Department  of  Labor, 
with  regard  to  an  adjustment  of  the  Workmen's  Compensation  liability 
under  the  proposed  plan  of  cooperation  between  your  Department  and 
the  Wage  and  Hour  Division  of  the  United  States  Department  of  Labor. 

Miss  Scandrett  suggests  that  workers  employed  by  your  Department, 
under  the  plan  of  cooperation  would  be  entitled  to  compensation  under 
the  United  States  Employees  Compensation  Act,  if  injured  while  engaged 
in  Federal  work,  and  that  they  would  be  entitled  to  compensation  under 
the  State  Act  if  injured  while  engaged  in  State  work.  If  injured  while 
engaged  in  working  for  both  governments,  the  compensation  would  be  a 
joint    responsibility. 

I  doubt  that  the  employees  of  your  Department,  even  if  injured  in 
the  performance  of  some  Federal  work,  would  be  considered  as  coming 
within  the  purview  of  the  United  States  Compensation  Act.  They  are 
employed  by  the  State  of  North  Carolina  and  their  salaries  are  paid 
by  the  State.  They  are  subject  to  the  direction  and  control  of  the  chief 
inspector.  It  is  possible  that  the  United  States  Employees  Compensation 
Commission  might  construe  the  plan  as  making  the  State  only  the  agent 
of  the  Federal  Government,  rather  than  the  employer,  and  that  the 
provisions  of  the  plan  might  be  found  to  give  the  Federal  Government 
sufficient  supervision  and  control  in  the  performance  of  the  Federal  work 
to  place  them  within  the  Act;  however,  I  repeat  that  this  is  very 
doubtful. 

We  are  unable  to  ascertain  the  construction  which  the  Commission 
has  placed  on  such  situations,  because  the  reports  of  their  decisions 
are  not  available.  Therefore,  I  suggest  that  you  request  Miss  Scandrett 
to  submit  a  copy  of  the  plan  to  the  Federal  Compensation  Commissioft 
and  obtain  their  opinion  as  to  whether  or  not  an  employee  injured  while 
doing  Federal  work,  as  outlined  by  the  plan,  would  be  entitled  to 
compensation. 

It  is  impossible  for  us  to  enter  the  agreement  without  greater  assur- 
ance that  the   liability   occasioned  by   undertaking   the   Federal   work   will 
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borne  by  the  United  States  Department  of  Labor.  It  is  certain  that  an 
employee  injured  in  the  performance  of  his  duty  would  come  within  the 
purview  of  the  North  Carolina  Act,  and,  hence,  the  State  might  find 
itself   required   to    carry   the    entire   burden. 

It  would  be  even  more  satisfactory,  if  possible,  for  the  United  States 
Department  of  Labor  to  obtain  an  opinion  of  the  Attorney  General  of 
the   United  States   on  this   question. 

Subject:  Education;  War  Orphans;  Free  Tuition  and  Expenses 

12  September,  1939. 
I  have  your  letter  of  September  11  requesting  an  interpretation  of 
Section  1  of  Chapter  242  of  the  Public  Laws  of  1937,  as  amended,  with 
particular  regard  to  that  portion  of  the  section  which  provides  that  all 
applicants  desiring  to  share  the  benefits  of  the  Act,  and  who  are  quali- 
fied to  meet  the  entrance  requirements,  shall  submit  to  the  educational 
institution  they  desire  to  enter  a  certificate  of  financial  need,  duly 
executed  by  the  Commanding  Ofi"icer  of  the  American  Legion  Post  and 
the  Clerk  of  the  Superior  Court  of  the  county  in  which  the  applicant 
lives. 

I  am  of  the  opinion  that  under  the  provisions  of  Section  1  of  the 
above  Act,  all  World  War  orphans  whose  fathers  died  of  service  con- 
nected disability  prior  to  January  1,  1925,  are  entitled  to  a  scholarship 
of  free   tuition,   under   the   terms    of  the   first   paragraph   of    Section    1. 

The  second  paragraph  of  Section  1  sets  up  an  additional  classifica- 
tion of  such  orphans;  that  is  to  say,  such  orphans  who  are  in  financial 
need,  and  provides  further  benefits  for  them  as  therein  set  out.  This 
class  would  be  entitled  not  only  to  the  free  tuition,  but  to  further  benefits. 

I  agree  with  you  that  all  orphans  of  war  veterans  who  died  prior 
to  January  1,  1925,  whether  financial  need  or  otherwise,  are  entitled  to 
free  tuition  at  any  of  the  State's  educational  institutions,  and  that  a 
certificate  from  the  United  States  Veterans  Administration,  showing 
that  the  applicant  comes  within  the  class  designated  as  war  orphans, 
would  be  sufficient  to  entitle  such  orphans  to  the  tuition  benefits,  and  a 
certificate  from  the  Clerk  of  the  Superior  Court  and  the  Commander  of 
the  local  American  Legion  Post  is  not  necessary  for  this   purpose. 

Subject:  Dept.  of  Labor  Entering  Into  Agreement  for  Making 
Inspections  Under  Fair  Labor  Standards  Act 

23  October,  1939. 
I  have  examined  the  form  of  agreement  between  the  North  Carolina 
Department  of  Labor  and  the  Wage  and  Hour  Division  and  the  Children's 
Bureau  of  the  United  States  Department  of  Labor,  a  copy  of  which  is 
hereto  attached,  and  the  plan  for  making  investigations  and  inspections 
under  the  Fair  Labor  Standards  Act  of  1938  in  cooperation  with  the 
Wage  and  Hour  Division  and  the  Children's  Bureau  of  the  United  States 
Department  of  Labor,  which  is  made  part  of  the  above  mentioned 
agreement. 
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In  my  opinion,  the  North  Carolina  Department  of  Labor,  through 
you  as  Commissioner  of  Labor,  has  authority  to  enter  into  the  agree- 
ment set  forth  in  the  contract  and  plan  above  referred  to  by  virtue  of 
Chapter  245,  Public  Laws  of  North  Carolina  of  1939,  this  Act  being 
entitled  "An  Act  to  Authorize  the  North  Carolina  State  Department  of 
Labor  to  Assist  and  Cooperate  in  the  Enforcement  of  the  Fair  Labor 
Standards  Act  of  1938  and  to  Receive  Payment  and/or  Reimbursement 
Therefor." 

Subject:  Inspection  of  Quarries  by  Labor  Department 

5  January,  1940. 

You  have  left  with  me  a  letter  to  you  under  date  of  November  28, 
1939,  from  Honorable  Charles  Ross,  General  Counsel  of  the  State  Highway 
and  Public  Works  Commission,  in  which  the  opinion  is  expressed  that 
the  State  Highway  and  Public  Works  Commission  is  not  subject  to  the 
regulations  of  your  Department  as  to  the  operation  of  mines  and  quarries 
by  prison  labor. 

I  have  given  this  subject  consideration  and,  in  my  opinion,  the 
views  expressed  by  Mr.  Ross  in  this  respect  are  correct.  Being  a  coordi- 
nate agency  of  the  State  and  having  the  responsibility  for  the  manage- 
ment of  prisoners  and  prisons,  the  authority  of  your  Department  as  to 
inspection  of  mines  and  quarries  and  the  promulgation  of  rules  and 
regulations  with  regard  thereto  would  not  be  applicable  to  the  State 
Highway   and   Public   Works    Commission. 

Subject:  Maximum  Hours  Law;  Exemption  of  Male  Clerks 

8  May,  1940. 

You  inquire  as  to  the  meaning  of  the  term  "male  clerks"  as  used 
in  section  3  of  Chapter  406  of  the  Public  Laws  of  1937  as  applicable 
to    mercantile    establishments. 

In  Ballentine's  Law  Dictionary,  page  224,  in  discussing  the  meaning 
of  the  world  "clerk"  it  is  said:  "In  the  United  States  it  is  made  to 
include  salesmen  or  shop  assistants." 

Webster  defines  the  word  as  an  assistant  in  a  shop  or  store  who  sells 
goods,    keeps    accounts,    etc. 

Bouvier  says  he  is  a  person  in  the  employ  of  a  merchant  who  attends 
to  any  part  of  his  business  while  the  merchant  himself  superintends 
the  whole. 

In  business  law,  the  term  "clerk"  has  been  defined  as  an  assistant 
employed  to  aid  in  any  business,  mercantile  or  otherwise,  subject  to  the 
advice  and  direction  of  his  employer. 

In  Words  and  Phrases,  Volume  7,  page  476,  it  is  said: 

"  'Clerk'  within  constitutional  provision  excepting  clerks  from 
levy  of  license  taxes  on  trades  and  professions  is  a  person 
subject    to    order    and    control    of    employer." 

With  the  above  definitions  in  mind,  I  am  of  the  opinion  that  all  the 
employees   engaged  in  the   type   of  work  mentioned   in   your   letter   would 
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be  exempt  from  the  provisions  of  the  Maximum  Hours  Law.  I  cannot 
believe  that  it  w^as  the  intention  of  the  Legislature  of  North  Carolina  to 
place  one  group  of  employees  engaged  in  the  operation  of  a  grocery 
store  under  the  provisions  of  the  Maximum  Hours  Law^  and  exempt 
another  group  vv^ho  are  engaged  in  practically  the  same  kind  of  v^rork. 
I  think  the  term  "clerk"  would  apply  to  an  employee  who  was  engaged 
in  putting  groceries  in  boxes  and  bags  and  carrying  bundles  to  waiting 
automobiles  as  well  as  to  clerks  actually  engaged  in  assisting  customers 
in  the  selection  of  merchandise. 


OPINIONS  TO  STATE  HIGHWAY  AND  PUBLIC 
WORKS  COMMISSION 


Subject:  State  Lands;  Conveyance  at  Request  of  State  Highway  and 
Public  Works  Commission  of  Former  Prison  Lands  to  University  of 
North  Carolina 

21  November,  1938. 

I  thank  you  for  your  letter  of  November  18  sending  me  a  proposed 
deed  to  be  executed  by  the  State  on  request  of  the  State  Highway  and 
Public  Works  Commission  to  the  University  of  North  Carolina  of  certain 
prison  lands  in  Wake  County. 

I  thank  you,  also,  for  the  information  given  me  over  the  telephone, 
which  enabled  me  to  find  the  statutory  authority  for  the  making  of  this 
deed. 

As  suggested  by  you,  the  authority  for  the  execution  of  this  deed  is 
given  by  Consolidated  Statutes  7705  and  by  Chapter  172,  Public  Laws  of 
1933,  and  Chapter  143,  Public  Laws  of  1929.  C.  S.  7705  requires  that  the 
prison  "Board  of  Directors"  adopt  a  resolution  for  the  sale  of  prison  lands, 
and  that  this  resolution  must  be  approved  by  the  Budget  Bureau  and  by 
the  Governor  and  Council  of  State.  Under  the  Act  of  1933,  the  State 
Highway  and  Public  Works  Commission  has  succeeded  to  the  powers  of  the 
Prison  Board  of  Directors  and  it  would  seem  that  the  resolution  should  be 
adopted  by  the  Commission. 

I  respectively  suggest  that  this  resolution  ought  to  be  prepared  and  that 
it  should  be  submitted  to  the  Budget  Bureau  and  Council  for  approval,  and 
that  upon  such  approval,  the  Governor  and  Council  should  be  requested  to 
execute  the  deed  under  the  several  statutes  referred  to. 

It  seems  to  me,  also,  that  it  would  be  desirable  to  have  the  deed  refer 
to  these  laws,  recite  compliance  therewith  and  that  the  deed  is  executed 
by  authority  thereof.  To  comply  with  the  suggestion,  it  would  not  be 
necessary  to  rewrite  the  whole  deed  as  it  would  seem  that  the  references 
and  recitals  could  be  set  forth  at  the  proper  place  on  the  last  page. 

Subject:  Contractors;  License;  Installation  of  Industrial  Machinery 

6  February,  1940. 

I  have  your  letter  of  February  3rd  in  which  you  state  that  the  State 
Highway  and  Public  Works  Commission  is  about  to  advertise  for  certain 
industrial  machinery  to  be  furnished  and  installed  in  the  new  Industrial 
Building  at  the  State's  Prison.  You  ask  specifically  whether  bidders  for 
this  undertaking  should  be  licensed  under  the  Contractors'  Licensing  Law, 
Chapter  92A  of  the  Code. 

After  examining  the  appi'opriate  section.  Section  5168  (cc),  Michie's 
N.  C.  Code  (1939),  I  am  of  the  opinion  that  your  interpretation  of  this  law 
is  correct.  This  section,  in  defining  "contractors,"  provides  that  a  general 
contractor  is  one  who  "undertakes  to  construct  or  superintend  the  con- 
struction of  any  building,  highway,  sewer,  grading  or  any  improvement 
or  structure  .   .   ."  Reading  the  word   "improvement"  in  the   light  of  the 
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general  subject  matter  of  the  section,  and  more  particularly  of  the  immediate 
preceding  words,  its  meaning  would  seem  to  be  limited  to  construction 
work.  See  Construction  of  Statutes,  59  C.  J.  Sec.  594. 

Consequently,  the  bidders  on  this  job  would  not  be  required  to  be  licensed 
under  the  above  chapter,  because  installation  of  machinery  would  not  be 
the  type  of  work  contemplated  by  the  Act. 

Subject:  Convict-made  Goods;  Pulverized  Limestone 

16  February,  1940. 
You  have  asked  this  department  to  express  an  opinion  on  the  application 
of  Section  4468(a)  of  Michie's  1939  Code  to  the  following  situation: 

"The  State  Highway  and  Public  Works  Commission  owns  a  lime- 
stone quarry  in  McDowell  County  that  is  operated  with  prison  labor 
from  the  McDowell  County  Prison  Camp.  As  a  by-product  in  the 
production  of  highway  stone  we  produce  pulverized  limestone  suit- 
able for  agricultural  purposes.  During  certain  seasons  of  the  year 
there  is  a  surplus  of  this  commodity  that  is  not  consumed  by  the 
demand  from  the  farmers  of  that  vicinity,  and  we  have  an  oppor- 
tunity to  dispose  of  this  surplus  to  certain  fertilizer  manufacturers 
located  in  South  Carolina.  They  propose  to  use  this  ground  lime- 
stone as  a  filler  in  mixed  fertilizers  and  will  wish  to  sell  a  portion 
of  their  finished  goods  in  the  form  of  standard  fertilizers  in  North 
Carolina." 

The  section  of  the  Code  referred  to  prohibits  the  sale  in  North  Carolina 
of  any  goods  or  merchandise  manufactured,  produced  or  mined,  wholly  or 
in  part,  by  convicts  or  prisoners,  with  certain  exceptions.  It  is  provided  that 
the  section  shall  not  apply  to  certain  products,  among  which  is  "the  sale 
of  stone  quarried  by  convict  labor." 

Limestone  is  a  stone.  See  Encyclopedia  Britannica  under  the  heading 
"Stone."  Webster's  New  International  Dictionary,  Second  Edition,  defines 
stone,  in  part,  in  the  following  manner:  "Very  large  natural  masses  of 
stone  are  generally  called  rocks;  small  or  quarried  masses  are  called  stones; 
and  the  finer  kind,  gravel  or  sand,  or  grains  of  sand." 

I  understand  that  in  the  process  of  mining,  the  pulverized  limestone 
suitable  for  agricultural  purposes  is  a  by-product  of  the  operation,  some 
of  which  is  accumulated  from  the  necessary  operation  and  part  of  which 
is  pulverized  purposely  with  this  use  in  mind. 

I  am  inclined  to  the  opinion  that  we  could  not  consider  the  pulverized 
limestone  as  being  within  the  exception  "the  sale  of  stone  quarried  by 
convict  labor." 

I  have  carefully  considered  the  suggestion  that  the  original  sale  is  made 
to  a  fertilizer  producer  in  South  Carolina,  where  it  might  be  legally 
purchased  and  thereafter  made  as  one  of  the  ingredients  of  fertilizers  sold 
in  this  State,  and  that  it  would  not  be  within  the  prohibition  of  the  statute. 

As  stated  in  your  letter,  nothing  short  of  a  decision  of  the  court  of  last 
resort  would  definitely  determine  this  matter.  As  it  is  a  border  line 
question  involving  the  construction  of  a  penal  statute,  I  doubt  if  I  should 
attempt  to  anticipate  what  the  court  might  decide  if  it  were  presented. 
I,  herefore,  would  prefer  to  refrain  from  expressing  any  opinion.  I  regret 
I  am  unable  to  write  you  more  satisfactorily. 


OPINIONS  TO  STATE  BOARD  OF  HEALTH 


Subject:  Sewerage  Systems;  Construction  of  Private  Septic  Tanks 

22  July,  1938. 
We  have  examined  the  North  Carolina  Statutes  concerning  the  con- 
struction of  sewerage  systems  by  municipalities  and  by  sanitary  districts. 
While  your  project  seems  to  be  a  very  sensible  way  of  handling  the  situa- 
tion, it  is  difficult  to  understand  how  it  could  be  called  a  "sewage  system" 
or  "system  of  sewerage,"  which  are  the  words  used  in  the  statutes.  It 
seems  to  us  to  be  essentially  a  matter  of  constructing  private  septic  tanks. 
Furthermore,  it  is  doubtful  that  power  of  condemnation  or  eminent  domain 
would  assist  in  the  situation  which  you  present;  that  is,  whether  a 
municipal  or  sanitary  district  could  extend  its  power  of  eminent  domain 
to  take  private  property  for  the  purpose  of  constructing  a  private  septic 
tank. 

In  view  of  these  legal  difficulties,  we  are  of  the  opinion  that  it  is  very 
doubtful  whether  a  municipality  or  a  sanitary  district  has  the  power  to 
construct,  operate,  and  maintain  individual  septic  tanks  on  private 
property.  This  seems  to  be  a  matter  which  must  be  handled  by  the 
owner  of  the  property,  under  such  authority  as  exists  at  present  to 
compel   him   to   make   these    improvements. 

Subject:  Organization  of  Sanitary  District 

29  July,  1938. 
I  have  conferred  with  you  at  my  office  relative  to  Chapter  100, 
Public  Laws  of  1927,  authorizing  the  creation  of  sanitary  districts. 
I  understand  it  is  now  proposed  that  a  sanitary  district  be  created  in 
Randolph  County,  upon  petition  as  provided  in  this  statute,  the  boundar- 
ies of  which  would  include  part  of  the  territory  of  an  existing  district 
which  has  been  organized,  but  which  has  not  issued  any  bonds  or 
engaged  in  construction  of  any  sanitary  works.  You  inform  me  that  the 
sanitary  board  of  the  present  district  would  consent,  by  resolution,  to 
the  inclusion  by  the  new  district  of  the  territory  of  the  old  district 
embraced   in   the   new    district. 

While  I  find  no  conclusive  authority  on  the  question,  I  am  of  the 
opinion  that  a  new  district  might  be  organized  in  full  compliance  with 
the  statute,  which  would  embrace,  in  part,  the  territory  of  an  existing 
district;  and  with  the  consent  of  the  governing  board  of  such  existing 
district,  the  requirements  of  the  statute,  and  particularly  section  1 
thereof,    would    be    met. 

Subject:  Vital  Statistics;  Probative  Value  of  Delayed  Registration  op 

Births 

10  August,  1938. 
I    return    to    you    with    this    letter    the    enclosures    attached    to    your 
letter   of   August   5. 
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I  am  unable  to  find  that  the  law  of  this  State  authorizes  delayed  or 
deferred  registration  of  births.  In  Braddy  v.  Pfaff,  210  N.  C.  248,  250, 
Justice  Devin  said: 

"It  is  a  well  settled  rule  that  where  record  books  are  required 
or  authorized  to  be  kept  because  the  entries  therein  are  of 
public  interest  and  notoriety,  the  production  of  the  books  by 
the  lawful  custodian  renders  their  contents  competent  if  material 
and  pertinent  to  the  issue.  Wherever  there  is  a  duty  to  record 
official  doings,  the  record  thus  kept  is   admissible." 

In  Midgett  v.  Nelson,  212  N.  C.  41,  it  was  held  that  a  record  containing 
a  statement  of  information  not  required  or  authorized  by  law  to  be 
included,    was,   to    that   extent,    held   inadmissible. 

On  the  basis  of  these  holdings,  it  is  my  opinion  that  a  delayed  or 
deferred  birth  certificate  or  registration,  not  filed  or  made  within  the 
period  after  birth,  provided  by  the  statute,  would  have  no  probative 
value  as   such. 

Subject:  Workmen's  Compensation;  Injury  to  Employee  of  County 
Health  Department 

16  August,  1938. 

I  have  your  file  in  the  case  of  Horace  Champion  v.  The  Vance 
County  Board  of  Health,  in  which  the  Industrial  Commission  made  an 
award   for   accidental   injuries    occurring    during    employment. 

The  liability  of  the  State  Board  of  Health  is  clearly  not  involved 
in  this  case.  The  fact  that  the  State  contributed  to  the  budget  of  the 
County  Board  of  Health  does  not  make  the  injured  Sanitary  Inspector 
an  employee  of  the  State  Board  of  Health.  Before  the  Workmen's 
Compensation  Act  can  be  applied,  there  must  be  a  relationship  of 
employer  and  employee.  In  this  connection,  the  case  of  Perdue  v.  Board 
of  Equalization,  205  N.  C.  730,  holds  that  a  teacher  in  a  graded  school 
district  was  not  an  employee  of  the  State  Board  of  Equalization, 
although  his  entire  salary  was  paid  from  State  funds.  If  there  had 
been  an  award  made  against  the  State  Board  of  Health,  this  office 
would  be  glad  to  represent  the  Board  and  defend  the  case. 

You  seem  to  be  concerned  with  the  liability  of  the  County  Board  of 
Health  and  you  raise  the  question  of  what  steps  should  be  taken  where 
the  County  Board  of  Health  has  no  funds  to  pay  such  an  award. 
Under  the  Workmen's  Compensation  Act,  an  "employer"  is  defined  as 
"the  State  and  all  political  sub-divisions  thereof,  all  public  and  quasi- 
public  corporations  therein,  every  person  carrying  on  any  employment," 
etc.  Under  this  definition  of  "employer,"  the  County  Board  of  Health 
is  neither  a  political  sub-division  of  the  State  nor  a  public  or  quasi- 
public  corporation.  The  County  Board  of  Health  is  merely  an  agency 
for  the  purpose  of  administering  the  Public  Health  Laws;  it  has  no 
funds  to  disburse,  except  under  a  budget  approved  by  the  County  Com- 
missioners and  the  State  Board  of  Health.  Even  though  the  County 
Board  of  Health  hires  an  employee,  it  is  our  opinion  that  such  person 
may  not,  for  that  reason,  recover  from  the  County  Board  of  Health 
under    the    Workmen's    Compensation    Act. 
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The  proper  procedure  would  seem  to  be  to  make  a  motion  before  the 
Industrial  Commission  to  have  the  award  against  the  County  Board  of 
Health  vacated.  The  County  Attorneys  should  be  willing  to  make  such 
a  motion  for  the   County   Board   of   Health. 

Subject:  Rules  and  Regulations;  Publication;  State  Board  of  Health 

.28  September,  1938. 

You  inquire  if  rules  and  regulations  adopted  by  the  State  Board  of 
Health  with  regard  to  the  management,  supervision,  or  control  of 
diseases   should  be  published   in   some  newspaper. 

C.  S.  7154  provides  specifically  that  necessary  rules  and  regulations 
governing  this  class  of  disease  shall  be  published  by  the  State  Board 
of  Health  in  the  North  Carolina  State  Board  of  Health  Bulletin  and 
be  supplied  in  suitable  quantities  to  all  concerned  with  the  execution 
of  the  law  in  this  regard.  I  think  it  would  be  the  better  policy  for 
your  Department  to  publish  such  rules  and  regulations  which  have 
been  adopted  in  such  a  manner  that  all  persons  concerned  therewith 
would   have    notice    of   the   same. 

I         Subject:  Establishment  of  Sanitary  District;  Publication  of 
I  Notice  of  Hearing 

5  October,  1938. 

C.  S.  7077(c)  provides  in  effect  that  fifty-one  per  cent  of  the  resi- 
dent freeholders  within  a  proposed  Sanitary  District  may  petition  the  Board 
of  County  Commissioners  in  the  county  or  counties  in  which  that  District 
is  to  be  located,  asking  that  a  Sanitary  District  be  established.  It  is  further 
provided  that  upon  receipt  of  such  petition  "the  Board  of  County  Com- 
missioners, if  the  savie  is  approved  by  thevi,  shall,  through  its  chairman, 
transmit  the  petition  to  the  State  Board  of  Health  requesting  that  the 
proposed  Sanitary  District  be  created."  It  is  further  provided  in  this 
section  that  the  Board  of  Counvy  Commissioners  "before  passing  upon 
said  petition  shall  hold  a  public  hearing  upon  the  same  and  shall  give 
prior  notice  of  such  hearing,"  by  publication  and  advertising  in  the  manner 
therein  set  out. 

The  next  succeeding  section  provides  for  a  public  hearing  by  the  State 
Board  of  Health  to  pass  upon  all  matters  relating  to  the  establishment  of 
such  Sanitary  District,  and  provid^  for  publication  of  a  notice  of  said 
hearing  to  be  held  in  the  proposed  Sanitary  District  in  the  manner  therein 
provided. 

The  question  arises  as  to  whether  or  not  these  two  notices;  that  is,  the 
notice  required  to  be  published  by  the  Board  of  County  Commissioners  and 
that  to  be  published  by  the  State  Board  of  Health,  could  be  published  and 
run   concurrently. 

I  do  not  think  so.  The  statute  first  above  quoted  provides  that  the 
Board  of  County  Commissioners  shall  only  transmit  the  petition  filed  with 
them  to  the  State  Board  of  Health,  upon  condition  that  it  has  first  been 
approved  by  the  Board  of  County  Commissioners;  and  it  is  also  provided 
in  that  section  that  before  such  petition  has  been  passed  on  by  the  local 
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board,  a  hearing  upon  prior  notice  must  be  held  by  the  local  board. 
That  is  to  say,  before  the  State  Board  of  Health  has  any  authority 
or  is  authorized  to  take  any  action  upon  the  establishment  of  a  pro- 
posed drainage  district,  the  Board  of  County  Commissioners  in  the 
county  where  it  is  to  be  situated  must  first  hold  a  hearing  and  approve 
the  establishment  thereof,  before  the  petition  is  even  transmitted  to  the 
State  Board  of  Health. 

Subject  :  Public  Health  ;  Grading  Meat  Markets 

2  December,  1938. 

I  have  your  letter  of  November  30  relative  to  the  rules  and  regula- 
tions which  you  have  promulgated  relative  to  the  administration  of 
Chapter  244  of  the  Public  Laws  of  1937,  entitled  "An  Act  to  Promote 
the  Sanitation  of  Meat  Markets  and  Abattoirs." 

You  state  that  under  authority  of  this  act  you  have  instituted  a 
system  of  grading,  and,  in  grading  all  meat  markets  and  abattoirs, 
those  making  90%  are  classified  as  Grade  A,  those  making  80%  to  89% 
as  Grade  B,  those  making  70%  to  79%  as  Grade  C,  and  those  which 
make  a  sanitary  rating  of  less  than  70%  are  to  clean  up  or  suspend 
their  business.  You  further  state  that  in  grading  meat  markets,  those 
markets  handling  meats  which  are  produced  by  a  Grade  A  abattoir  are 
allowed  30  points,  or  the  equivalent  of  3%  on  their  grade;  those  handling 
Grade  B  are  allowed  only  20  points,  or  2%,  and  those  handling  meat 
from  Grade  C  abattoirs  are  allowed  only  10  points,  or  1%,  and  you 
inquire  if  in  grading  markets  which  obtain  their  meat  from  farmers  and 
.others  who  raise,  butcher  and  market  their  own  meat  or  meat  products, 
it  would  be  consistent  with  the  act  to  reduce  the  grade  of  the  meat 
market  which  handles   such  meat. 

Section  1  of  the  act  provides  in  effect  that  for  the  better  protection 
of  the  public  health,  the  State  Board  of  Health  is  authorized  to  prepare 
and  enforce  rules  and  regulations  governing  the  sanitation  of  meat 
markets  and  other  places  where  meat  or  meat  products  are  prepared, 
handled,  stored  or  sold,  and  to  provide  a  system  of  scoring  and  grading 
such  places.  It  is  further  provided  in  this  section  that  no  such  meat 
market  shall  operate  which  receives  a  sanitary  rating  of  less  than  70%. 
It  is  true  that  there  is  a  proviso  in  the  latter  part  of  this  section,  to 
the  effect  that  the  act  shall  not  apply  to  farmers  and  others  who  raise, 
butcher   and   market   their   own   meat    or    meat    products. 

This  provision  means  exactly  what  it  says.  The  act  applies  to  all  meat 
markets  other  than  those  which  are  operated  by  farmers  and  others  who 
raise,   butcher   and   market   their   own   meat    or   meat    products. 

I  think  it  would  be  consistent  with  the  act,  and  not  violative  thereof, 
for  your  Department  to  reduce  the  grade  of  a  meat  market  which  handles 
meat  purchased  from  farmers  or  other  persons  who  slaughter  their 
products    in    an   unsanitary   place    or   in    an   unsanitary   manner. 

Of  course,  as  stated  above,  you  would  have  no  authority  to  attempt 
to  enforce  your  rules  and  regulations  governing  the  sanitation  of  meat 
markets  which  are  operated  by  farmers  and  others  who  raise,  butcher 
and  market  their  own  meat  and  meat  products. 
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Subject:  Rural  Hall  Sanitary  District;  Establishment 

16  December,  1938. 
The  Federal  Emergency  Administration  raises  objection  to  the  estab- 
lishment of  the  Rural  Hall  Sanitary  District,  for  that,  among  other 
things,  the  State  Board  of  Health  did  not  in  actual  meeting,  as  evidenced 
by  its  minutes,  "name  a  time  and  place  within  the  proposed  district  at 
which  the  State  Board  of  Health  shall  hold  a  public  hearing  concerning 
the   creation   of  the    proposed   sanitary   district." 

An  examination  of  the  file  in  this  case  discloses  that  the  State  Board 
of  Health,  through  Mr.  D.  S.  Abell,  Assistant  Engineer  of  the  State 
Board  of  Health,  on  October  19,  1935,  wrote  the  Board  of  Commissioners 
of  Forsyth  County,  in  which  this  district  has  been  organized,  enclosing 
a  copy  of  a  notice  of  a  hearing  concerning  the  creation  of  this  sanitary 
district,  instructing  the  Board  to  publish  the  same  in  a  newspaper  in 
accordance  with  the  provisions  of  the  Act  authorizing  the  creation  of 
sanitary  districts,  such  letter  designating  a  time  and  a  place  where  the 
hearing  was  to  be  held.  In  accordance  with  this  instruction,  the  notice 
was  published  as  required  by  law,  the  hearing  had  in  strict  accordance 
therewith,  and  the  district  was  organized  and  is  now  functioning. 

Even  though  this  might  be  a  technical  omission  on  the  part  of  the 
State  Board  of  Health,  the  notice  of  the  hearing  was  actually  published 
and  the  purpose  of  this  requirement  that  it  be  published  has  been  served; 
that  is  to  say,  the  resident  freeholders  in  the  district  were  given  notice 
that  a  sanitary  district  had  been  proposed  and  that  a  public  hearing 
was  to  be  had  by  the  State  Board  of  Health,  whereby  all  interested 
persons  would  have  an  opportunity  to  come  in  and  voice  their  objection 
or  approval  to  the  proposed  project.  I  do  not  think  that  the  failure  of 
the  State  Board  of  Health  to  actually  meet,  designate,  and  incorporate 
in  its  minutes  the  time  and  place  would  have  the  effect  of  invalidating 
or  voiding  the  establishment  of  the  sanitary  district  here  under  discussion. 

Subject:  Establishment  of  Sanitary  Districts;  Validity  cf  Proposed 
Statute;  Majority  of  Qualified  Voters 

23  February,  1939. 
Mr.   London   referred   your  letter   of  February   18,  with   enclosures,   to 
this  office  for  investigation  and  an  opinion  as  to  the  validity  of  the  pro- 
posed  statute   relating   to   the   establishment   of   sanitary   districts. 

I  have  examined  the  proposed  act  and  find  no  objection  to  any  portion 
of  it  except  Section  3.  I  do  not  think  this  section  constitutional,  for  the 
reason  that  it  would  perhaps  violate  the  provisions  of  Article  VII,  Section 
7,  of  the  Constitution,  wherein  it  is  provided  that  no  county,  city,  town  or 
other  municipal  corporation  shall  contract  any  debt,  pledge  its  faith,  or 
loan  its  credit,  nor  shall  any  tax  be  levied  or  collected  by  any  officers 
of  the  same,  except  for  the  necessary  expenses  thereof,  unless  by  a 
vote  of  the  majority  of  the  qualified  voters  therein. 

Our  Supreme  Court  has  held  that  a  majority  of  the  qualified  voters 
is  necessary.  See  Sprague  v.  Board  165  N.  C.  603;  Long  v.  Commissioners, 
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181   N.   C.   146.   I   suggest  that   you   substitute   the   following   for   Section 
3  as  it  appears  on  the  copy  of  the  act  submitted  to  me: 

"Sec.  3.  That  a  majority  of  the  qualified  voters  participating 
in  any  election  in  any  such  district  situated  partly  in  each  of 
two  or  more  counties  shall  determine  whether  or  not  a  sanitary 
district  shall  be  established  under  the  terms   of  this   act." 

Subject:  Legal  Settlements 

28  March,  1939. 

C.  S.  1342  prescribes  the  manner  in  which  legal  settlements  may  be 
acquired  in  this  State  and  in  any  county  therein.  It  is  here  set  forth  in  sub- 
section (6)  that  no  person  coming  into  the  State  of  North  Carolina  from 
another  State  shall  be  deemed  to  have  a  settlement  in  this  State  for 
the  purposes  of  the  section  until  he  or  she  has  resided  continuously  three 
years   within   the    State. 

Subsection  (3)  of  said  section  provides  that  legitimate  children  follow 
and  have  the  settlement  of  their  father.  You  state  that  the  father  of 
this  child  has  been  living  in  Guilford  County  continuously  for  the  past 
six  years  and  that  this  child  is  now  just  seventeen  years  of  age.  I  am 
of  the  opinion  that  this  child,  under  the  provisions  of  the  statute  set 
out  above,  follows  and  has  the  settlement  of  his  father  and  the  respon- 
sibility for  the  care  of  this  child  lies  with  its  parents  in  the  County  of 
Guilford,  and,  if  they  are  unable  to  take  care  of  it,  then  Guilford  County 
would  be  responsible. 

Subject:  Vital  Statistics  Law;  1939  Amendment 

21  April,  1939. 
It  is  true  that  when  I  talked  with  Dr.  Reynolds  over  the  telephone, 
relative  to  the  requirement  that  the  State  registrar  should  furnish  to 
any  American  Legion  Post  in  this  State,  upon  application  therefor  in 
connection  with  Junior  Baseball,  certified  copies  of  birth  certificates 
without  the  payment  of  fees,  that  I  told  him  only  one  copy  thereof  would 
be  required.  However,  after  a  more  careful  consideration  of  this  Act, 
I  am  of  the  opinion  that  you  would  be  required  to  furnish  as  many 
copies  of  such  birth  certificates,  free  of  charge,  as  any  American  Legion 
Post  in  this   State  may  make  application  for. 

Subject:  Autopsies;  Duties  of  County  and  City  Physicians 

1  May,  1939. 
I  am  returning  the  letter  addressed  to  you  by  Dr.  R.  A.  Herring. 
The  question  which  he  asks  seems  to  be  pretty  well  covered  by  the 
statutes.  A  coroner  has  the  power  to  summon  a  physician  or  surgeon 
to  make  an  examination  of  the  deceased  when  it  appears  to  be  neces- 
sary to  do  so  (C.  S.  section  1020(6)).  The  Public  Laws  of  1913,  Chapter 
181,  by  section  2,  provided  that  "the  duties  of  the  county  physician 
shall  be  to  make  the  medico-legal  post-mortem  examinations  for  the 
coroner's  inquests,"  and  section  5  of  that  act  provided  that  "the  duties 
of  the  municipal  physician  within  the  jurisdiction  of  the  town  or  city  for 
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which  he  is  elected  shall  be  identical  with  those  of  the  county  physician 
for  the  county."  There  are  certain  exceptions  to  this  but  those  excep- 
tions do  not  include  post-mortem  examinations.  Therefore,  the  coroner 
may  call  on  county  and  city  physicians  to  make  post-mortem  examina- 
tions, the  county  physician  where  death  occurs  outside  of  the  city 
boundaries,  and  the  city  physician  where  death  occurs  inside  of  the 
city  boundaries.  The  above  statute  makes  it  the  duty  of  these  officers 
to   make   the   examination. 

I  do  not  know  enough  about  the  health  department  of  the  City  of 
High  Point  to  say  whether  Dr.  Herring  is  the  city  physician  in  the  sense 
used  in  the  statute,   but  if  he  is,  the   statutory   duty   seems   to   be    clear. 

The  Act  of  1913  referred  to  is  found  in  Michie's  N.  C.  Code,  sections 
7069  and  7077. 

Subject:  Public  Health;  Vital  Statistics;  Death  Certificate 

9  May,  1939. 
I  have  examined  the  letter  of  Mae  McFee,  Local  Registrar  of  Vital 
Statistics  for  Buncombe  County.  The  question  concerns  two  men  who 
were  wounded  in  Madison  County  and  died  at  a  hospital  in  Buncombe 
County  before  a  physician  was  able  to  see  them.  It  was  within  the  juris- 
diction of  the  local  registrar  to  issue  a  removal  or  burial  permit.  C.  S. 
7092.  As  to  the  power  of  the  local  registrar,  C.  S.  7095  provides  that 
the  registrar  shall  inform  the  local  health  officer  prior  to  the  issuance 
of  the  permit,  and  the  local  registrar  is  authorized  to  make  the  certificate 
if  the  local  health  officer  is  not  a  qtialified  physician  or  there  is  no  local 
health  officer.  If  the  registrar  believes  that  death  has  been  caused  by 
an  unlawful  act  or  neglect,  he  shall  refer  the  case  to  the  coroner  or 
other  proper  officer  for  investigation  and  certification.  C.  S.  7096  also 
provides  that  the  undertaker  shall  obtain  required  statistical  informa- 
tion and  present  the  certificate  to  the  attending  physician,  if  any,  "or 
to  the  health  officer  or  coroner,  as  directed  by  the  local  registrar,  for 
a  medical  certificate  for  the   cause   of  death." 

In  view  of  these  provisions  of  the  statute,  with  which  you  are  no 
doubt  more  familiar  than  we  are,  it  would  appear  that  the  local  registrar 
might  call  on  the  local  health  officer  for  a  certificate,  or  make  out  the 
certificate  himself,  or  call  on  the  coroner.  Since  the  bodies  have  been 
removed  from  Buncombe  County,  the  action  of  Dr.  Sullivan  and  the 
Buncombe  County  coroner  in  refusing  to  sign  the  certificate,  because 
neither  of  them  ever  saw  the  men,  would  seem  to  be  correct.  That  would 
leave  the  local  health  officer  or  the  local  registrar  to  sign  the  certificate. 

Subject:  Marriage  License  Act  of  1939;  Osteopath's  Certificates 

12  May,  1939. 
Your  letter  of  the  12th  has  been  received  and  I  return  herewith  the 
letter  of  E.   M.   Stafford,   D.   O. 

Enclosed  are  copies  of  my  letter  of  April  27,  1939,  to  A.  B.  Rhodes, 
Register  of  Deeds,  and  of  my  letter  of  May  11,   1939,  to   T.   W.   Ruffin. 
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As  appears  from  these  letters,  it  is  my  opinion  that  physicians 
licensed  to  practice  medicine  and  surgery,  and  licensed  osteopathic 
physicians,  are  authorized  to  issue  certificates  under  the  Marriage  License 
Act  of  1939,  and  that  no  other  class  of  practitioners  may  do   so. 

Subject:  Marriage  License  Act  of  1939;  Filing  of  Agreements  for 

Treatment 

20  May,  1939. 

On  May  6  I  advised  you  that  in  my  opinion  the  agreement  for  treat- 
ment made  by  applicants  should  be  filed  with  the  Registers  of  Deeds  by 
such  applicants.  The  reason  for  such  filing  is  that  it  is  a  condition 
precedent  to  the  issuance   of  the  license. 

Your  letter  of  the  16th  and  the  letter  of  Mr.  A.  T.  Outlaw,  Register 
of  Deeds  of  Duplin  County,  dated  May  16,  copy  of  which  he  sent  to  me, 
raised  the  question  as  to  whether  the  agreement  should  also  be  filed  with 
the  State  Board  of  Health.  The  Act  does  not  expressly  speak  on  this 
question,  but  Section  3  provides  that  the  examining  physician  shall 
immediately  file  with  the  State  Board  of  Health  a  copy  of  his  certificate. 
The  ofi'icial  form  of  certificate  designed  by  the  Board  in  accordance  with 
the  Act,  has  a  form  of  the  agreement  attached  to  it  and  in  my  opinion 
the  physician  should  execute  the  certificate  in  duplicate  and  require 
duplicate  execution  of  the  agreement  by  the  applicant  or  applicants. 
The  physician  should  then  immediately  file  with  the  State  Board  the 
duplicate  of  both  certificate  and  agreement,  giving  the  other  copies  to 
the  applicants  for  filing  with  the  Register  of  Deeds.  The  duty  of  seeing 
that  the  treatment  is  carried  out  is  imposed  on  your  Board,  particularly 
in  view  of  the  general  law  relating  to  venereal  diseases,  and  for  this 
purpose  it  is  highly  convenient  and  necessary  that  you  have  a  duplicate 
original  copy  of  both  certificate  and  agreement. 

While  it  is  not  required  by  the  Act,  I  would  suggest  that  it  might 
tend  to  a  better  enforcement  of  the  Act  if  you  should  instruct  physicians 
to  execute  the  certificate,  and  have  the  applicants  execute  the  agree- 
ment, in  triplicate,  giving  the   third  copy  to   the   applicants. 

Subject:  Public  Health;  Diphtheria  Immunization;  Keeping  of 

Certificates 
■^  26  May,  1939. 

I  have  examined  section  4  of  Chapter  126  of  the  Public  Laws  of  1939. 
The    section    states    definitely: 

"Such  certificate  shall  be  kept  on  file  as  a  permanent  record 
by  the  local   county  registrar  for  birth." 

The  Registrar  of  Deeds  would  have  no  authority  to  keep  the  certificates 
in  view  of  the  designation  in  the  above  statute.  May  I  suggest  that  the 
solution  may  be  found  in  C.  S.  7089(a),  which  is  section  3  of  Chapter 
9  of  the  Public  Laws  of  1933,  and  provides  as  follows: 

"County  health  officer  may  act  as  registrar. — The  state  board 
of  health  shall  have  authority  and  power  to  designate  and 
appoint  the  whole-time  health  officer  of  the  county  as  registrar 
for  that  county,   or  fractional   part   or   parts   thereof,   when   such 
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action  shall  be  deemed  wise.  In  such  case,  the  fees  accruing 
from  the  vital  statistics  registration  service,  where  such  service 
is  performed  by  the  county  health  officer  under  such  appointment, 
shall  be  used  by  the  local  board  of  health  in  its  discretion  for 
health    service." 

You  mention  that  in  fifteen  counties  the  county  health  officer  is  also 
county  registrar.  The  above  section  would  authorize  you  to  do  the  same 
thing  for  the  remaining  eighty-five  counties.  In  view  of  the  advantages 
that  would  accrue  by  keeping  these  records  in  the  Register  of  Deeds' 
office,  it  would  be  advisable  to  make  such  a  change  at  the  next  meeting 
of    the    General    Assembly. 

Subject:  Marriage  License  Act  of  1939;  Use  of  "X"  in  Lieu  of 
Applicants  Name  on  Laboratory  Report 

17  August,  1939. 

I  reply  to  your  letter  of  August  11th  in  which  you  state  that  the 
laboratory  report  of  the  blood  or  other  tests  of  an  applicant  for  marriage 
was  filled  out  in  the  name  of  "X",  instead  of  the  applicant's  full  name. 
The  marriage  license  application  was  of  course  in  the  proper  name  of 
the  applicant  and  was  accompanied  by  an  affidavit  of  the  examining 
physician  that  "X"  and  the  applicant  were  one  and  the  same  person,  and 
the  blood  tested   was   his   blood. 

In  my  opinion  this  practice  is  in  violation  of  the  act  and  should  not 
be  countenanced.  You  should  instruct  the  laboratory  to  return  all  speci- 
mens unless  the  proper  name  of  the  applicant  is  given.  I  suggest  also 
that  you  write  all  the  registers  of  deeds  in  this  State  warning  them 
against   this   practice. 

I  do  not  think  the  license  issued  under  such  practice  in  the  particular 
case  is  void,  but  your  Department  and  the  register  of  deeds  should  see 
that   in   the   future    such   practice   is   not   permitted. 

Subject:  Public  Health;  Sanitary  Inspection;  Dining  Rooms,  etc.,  of 
Public  and  Private  Colleges,  Hospitals,  etc. 

7  September,  1939. 

Your  letter  of  August  31  inquires:  first,  whether  our  State  law 
applies  to  dining  rooms  or  cafeterias  of  public  and  private  colleges 
and    universities,    hospitals,    orphanages,    and    similar    institutions. 

I  assume  that  you  refer  to  Article  II,  Chapter  42,  of  the  Consoli- 
dated Statutes,  relating  to  sanitary  inspection  and  conduct.  Section  2277 
of  this  Article  specifically  provides  that  hospitals  shall  be  included  within 
the  provisions  of  the  Article,  and  shall  be  subject  to  inspection  and  regu- 
lation of  the  Board.   Sanitariums  are   also  included. 

I  do  not  think  that  dining  rooms  or  cafeterias  of  public  or  private 
colleges  and  universities  or  orphanages  would  be  included  within  the 
definition  of  "restaurant"  as  used  in  the  law.  Section  2283(a)  provides 
that  the  word  "shall  include  lunch  counters,  cafes,  and  all  other  estab- 
lishments whatsoever  where  lunches,  meals,  or  food  in  any  form  are 
prepared  for  and  served  to  the   public  for  immediate   consumption." 
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I  am  of  the  opinion  that  the  phrase  "to  the  public"  would  limit 
application  of  the  law  to  places  preparing  for  or  serving  meals  to  the 
public  in  general,  and  that  orphanages  and  similar  institutions  which 
serve  meals  only  to  the  persons  in  the  institution  and  not  to  any  member 
of  the  public  who  desired  to  become  a  customer  would  not  be  included. 
It  was  probably  because  this  definition  was  considered  not  to  include 
institutions  of  that  type  that  hospitals  and  sanitariums  were  specifically 
named  in  the  amendment  in  1923.  The  dining  rooms  or  cafeterias  of 
public  colleges  are  specifically  prohibited  from  selling  meals  to  the 
general,  public  by  Chapter  122  of  the  Public  Laws  of  1939,  and  could  not 
be  considered  within  the  definition.  Private  colleges  which  do  not 
actually  serve   meals   to  the   general   public  would   be   in   the    same    class. 

In  the  case  of  any  institution  which  might  be  in  the  nature  of  a 
private  college  or  orphanage,  and  which  actually  conducted  a  dining  room 
or  cafeteria  which  was  open  to  the  public,  and  at  which  meals  were 
served  for  immediate  consumption  to  any  member  of  the  public  who 
desired  to  become  a  customer,  I  am  of  the  opinion  that  the  provision 
for  inspection  and  regulation  would  apply;  however,  this  would  be  an 
unusual  case. 

You  inquire  whether  Section  10  of  the  proposed  Milk  Ordinance,  a 
copy  of  which  was  enclosed  in  your  letter,  would  apply  to  public  and 
private  hospitals,  schools,  and  similar  institutions,  including  boarding 
houses. 

The  words  "similar  establishments"  must,  of  course,  be  construed  as 
including  only  those  establishments  having  the  nature  of  hotels,  soda 
fountains,  restaurants,  and  groceries.  These  are  all  institutions  which 
sell  milk  to  and  deal  with  the  public  in  general.  None  of  them  are 
institutions  dealing  with  a  regularly  restricted  group  of  persons.  I  am  of 
the  opinion  that  the  wording  of  the  ordinance  would  not  be  sufficiently 
broad  to  include  public  and  private  hospitals  and  schools.  It  would  include, 
however,  boarding  houses  which  are  open  to  the  public  and  which  are 
similar  to  restaurants.  The  ordinance  itself  does  not  disclose  any  defini- 
tion of  the  word  "restaurants"  which  would  extend  it  beyond  its  ordinary 
meaning. 

Subject:  Marriage  License  Act  of  1939;  Resident  Couple  Married  Out 
OF  State;  Certificate  Required  Under  Section  2% 

13  September,  1939. 

In  reply  to  your  letter  of  September  11,  it  is  my  opinion  that  the 
first  interpretation  of  Section  lYr  set  forth  in  your  letter  is  correct. 
My  reasons  for  so  thinking  are  that  the  examination  and  certificates 
are  required  as  a  condition  precedent  to  license  in  this  State  and  that 
condition  is  not  required  where  the  license  is  obtained  out  of  the  State. 
Furthermore,  the  Section  does  not  require  that  the  applicants  show  that 
that  they  have  "conformed"  to  the  requirements  of  the  Act  but  that 
they  have  "conformed  to  the  requirements  of  the  examination  required 
by  this    Act." 

In  my  opinion  the  nature  of  the  certificate  that  would  be  required 
to  be  filed  with  the  Register  of  Deeds  in  such  case  would  be  in  substance 
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that  they  have  been  examined,  as  required  by  the   Act,  with  the  results 
to   be   stated  therein. 

It  strikes  me  that  the  most  effective  way  for  your  Department  to 
deal  with  such  cases  would  be  under  the  general  laws  of  this  State 
relating  to  venereal  diseases. 

Subject:   School  Law;  Public  Health;  Physical  Examination  of 

Teachers 

22  November,  1939. 

I  have  your  letter  of  November  21  relative  to  the  above  subject.  You 
state  that  the  County  Superintendent  of  Public  Instruction  in  Hertford 
County  has  informed  a  teacher  in  the  public  schools  of  that  County  that 
he  will  withhold  her  November  salary  check  until  she  furnishes  him 
with  a  certificate  from  a  doctor,  showing  that  she  has  no  contagious 
diseases,   in   accordance   with   C.   S.   5556. 

I  note  that  her  reason  for  not  furnishing  this  is  that  the  blood  samples 
furnished  by  her  were  damaged  in  the  course  of  transit  to  her  physician, 
and,  consequently,  the  results  of  the  tests  required  have  not  been  fur- 
nished her.  It  is  stated  that  her  contract  stipulates  that  she  must  comply 
with  the  State  law  and  county  ordinance  pertaining  to  health  examina- 
tions, but  that  she  has  been  permitted  to  teach  from  the  opening  of 
school  to  the  present  time.  You  inquire  if  the  County  Superintendent 
has  the  legal  right  to  withhold  the  salary  check  for  this  teacher  until 
she  complies  with  the  law  in  regard  to  the  health   certificate. 

I  do  not  think  that  he  would  have  the  right  to  withhold  this  check. 
I  do  think,  however,  that  this  teacher  should  be  notified  that  unless  such 
a  certificate  is  furnished  within  a  reasonable  time,  her  contract  of 
employment  shall  terminate.  It  is  my  opinion  that  she  is  entitled  to 
compensation  for  the  time  that  she  has  actually  taught  school  in  Hertford 
County. 

Subject:  Municipal  Corporations;  Debt  Limitations;  Tax  Limitations; 
Water  and  Light  Bonds 

19  December,  1939. 

I  received  your  letter  of  December  11  with  reference  to  the  Towns 
of  Stem,  Stovall  and  Garner  and  WPA  projects  in  these  towns  for  water 
works  and  sewer  systems.  You  advise  that  the  charters  of  these  towns 
limit  the  tax  rate  and  inquire  whether  or  not  taxes  in  excess  thereof 
could  be  levied  for  the  purpose  of  paying  the  interest  and  principal  on 
water    and   sewer   bonds. 

The  Municipal  Finance  Act,  C.  S.  2959,  authorizes  the  levy  of  taxes 
for  the  payment  of  bonds  and  interest  issued  for  the  above  and  other 
municipal  purposes,  and  provides  that  the  power  to  levy  the  taxes  for 
the  payment  of  principal  and  interest  on  such  bonds  or  notes  shall  not 
be  subject  to  any  limitation  prescribed  by  law  upon  the  amount  or  rate 
of  taxes  which   a   municipality  may  levy. 

In  the  event  the  bond  issue  should  exceed  two-thirds  of  the  amount 
of  the   debt   retirement   of  the    preceding   fiscal   year,   they    could   not    be 
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issued  unless  authorized  by  a  vote  of  the  people  under  the  constitutional 
debt  limitation  provision,  Article  V,  Section  4,  of  the  State   Constitution. 

Subject:  Seals;  State  Board  of  Health 

6  February,  1940. 
There   is  no   provision   in   the   North    Carolina   law   which   requires    the 
State  Board  of  Health  to  have  a  seal,  and  I  advise  that  any  action  taken 
by  the   State   Board   of  Health  need  not  be   attested   by  a   seal   in   order 
to  make  the  same  valid. 

Subject:  Marriage  License  Act  of  1939;  Selection  of  Approved  Labora- 
tories FOR  Making  Tests;  Requirement  That  Tests  be  Under  Super- 
vision of  a  Doctor  of  Medicine 

18  March,  1940. 
In  your  letter  of  March   16   you   call  attention  to  the  fact  that  there 
is  included  in   Section   1   of  the   Marriage   License   Act  of   1939    (Chapter 
314,   Public   Laws   of   1939)    the   following   clause: 

"Such  certificate  shall  be  accompanied  by  the  original  report 
from  a  laboratory  approved  by  the  State  Board  of  Health  for 
making  such  tests  showing  that  the  Wassermann  or  any  other 
approved  test  of  this  nature  is  negative,  such  tests  to  have  been 
made  within  two  weeks  of  the  time  application  for  license  is 
made." 

You  state  further  that  as  a  basis  for  approval  you  have  laid  down 
the  requirement  that  the  technician  actually  performing  the  test  be 
eligible  for  registration  by  the  National  Board  of  Medical  Technologists. 
That  Board  requires  that  such  technicians  work  under  the  supervision 
of  a  Doctor  of  Medicine.  The  result  is  that  you  have  laid  down  a  rule 
that  you  will  not  approve  a  laboratory  where  the  actual  work  of  testing 
is  done  under  the  supervision  of  an  Osteopath,  since  he  is  not  a  Doctor 
of    Medicine. 

You  inquire  whether  this  rule  is  within  your  lawful  powers. 

In  my  opinion  it  is.  Where  a  discretionary  power  is  given  to  a  Board 
created  by  law  the  exercise  of  that  discretion  will  not  be  supervised  or 
controlled  by  the  Courts  nor  will  it  be  disturbed  except  in  cases  where 
its  exercise  is  grossly  unreasonable,  arbitrary  and  without  support.  I 
do  not  think  that  your  adoption  of  the  rules  and  practice  of  the  National 
Board  of  Medical  Technologists  can  be  said  to  be  beyond  your  proper 
discretion. 

Subject:  Vital  Statistics;  Change  of  Birth  Certificate  of  Illegitimate 
Child;  Change  of  Birth  Certificate  of  Child  in  Adoption  Proceedings 

4  April,  1940. 
Your   first   question   relates    to    the    authority   of   the    Bureau    of   Vital 
Statistics  to  change  the  birth  certificate  of  an  illegitimate  child  born  in 
1927,  upon  representation  by  the  mother  that  she  later  married  the  father 
of  the  child. 
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Under  the  provisions  of  Section  279  of  Michie's  N.  C.  Code  of  1939, 
when  the  mother  of  a  bastard  child  and  the  reputed  father  of  such  child 
intermarry  at  any  time  after  the  birth  of  such  a  child,  the  child  is  in  all 
respects  after  such  intermarriage  deemed  and  held  to  be  legitimate  and 
entitled  to  all  the  rights  in  and  to  the  estate,  real  and  personal,  of  its  father 
and  mother  that  it  would  have  had,  had  it  been  born  in  lawful  wedlock. 
Sections  277  and  278  provide  for  the  legitimization  of  illegitimate  children 
upon  petition  of  the  putative  father,  the  effect  of  these  sections  being  to 
impose  upon  the  father  all  the  obligations  which  fathers  owe  to  their  lawful 
children  and  to  entitle  the  child  to  inherit  from  the  father  his  real  estate 
and  personal  property  in  the  same  manner  as  if  such  child  had  been  born 
in  lawful  wedlock.  Neither  of  these  sections  contains  any  provision  au- 
thorizing the  Bureau  of  Vital  Statistics  to  in  any  way  change  the  original 
birth  certificate  of  an  illegitimate  child. 

I  understand  from  your  letter  that  the  man  whom  the  woman  claims 
was  the  father  of  her  child  is  dead  and  that  during  his  life-time  no  attempt 
was  made  to  have  the  birth  certificate  of  the  child  changed.  With  no  express 
authorization  contained  in  the  statute  and  with  no  further  facts  appearing 
which  would  tend  to  establish  the  paternity  of  the  child,  I  am  of  the  opinion 
that  your  Bureau  would  have  no  authority  to  change  the  original  birth 
certificate  of  the  child  in  any  manner. 

Your  second  question  relates  to  the  right  of  the  Bureau  of  Vital 
Statistics  to  enter  the  name  of  a  former  husband  of  a  woman  who  has 
adopted  a  child  on  the  birth  certificate  of  such  child,  the  former  husband 
not  having  been  a  party  to  the  adoption  proceedings,  and  if  this  cannot 
be  done,  whether  the  natural  father's  name  which  appears  on  the  original 
birth  certificate  may  be  left  thereon  and  the  foster  mother's  name  be 
entered   as  its   mother. 

By  reference  to  Chapter  243,  Public  Laws  of  1935,  it  will  be  noted  that 
in  adoption  proceedings,  when  proper  cause  is  shown,  the  Court  may  decree 
that  the  name  of  the  child  shall  be  changed  to  such  name  as  may  be  prayed 
in  the  petition,  and  that  whenever  the  name  of  any  child  is  so  changed,  the 
Court  shall  immediately  report  such  change  to  the  Bureau  of  Vital  Statistics 
of  the  State  Board  of  Health,  authorizing  said  Bureau  to  enter  change  of 
name  on  the  original  birth  certificate  of  the  child  and  to  issue  upon  request 
a  certificate  of  birth  bearing  the  new  name  of  the  child  as  shown  in  the 
decree  of  adoption  and  showing  the  name  of  the  foster  parents  of  said  child, 
its  age,  sex,  and  date  of  birth,  but  no  reference  in  any  certified  copy  of  the 
certificate  is  to  be  made  to  the  adoption  of  the  child.  This  chapter  further 
provides  that  the  original  registration  of  birth  shall  remain  a  part  of  the 
record  of  the  Bureau  of  Vital  Statistics. 

Under  the  provisions  of  the  above  statute  the  Bureau  of  Vital 
Statistics  is  only  authorized  to  change  the  name  of  the  child  on  the 
original  birth  certificate  and  this  only  upon  a  report  from  the  Court  having 
jurisdiction  in  the  adoption  proceedings.  The  authority  of  the  Bureau 
of  Vital  Statistics  ends  at  this  point  unless  it  is  requested  to  issue  a  cer- 
tificate bearing  the  new  name  of  the  child  and  the  name  of  the  foster 
parents.  In  my  opinion  you  would  not  be  authorized  to  place  anyone's 
name  on  the  new  birth  certificate  as  a  foster  parent  who  was  not  a  party 
to  the  adoption  proceedings. 
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I  am  also  of  the  opinion  that  you  would  have  no  right  to  place  the 
natural  father's  name  on  the  new  certificate,  as  the  statute  provides  that 
the  new  certificate  shall  carry  the  name  of  the  foster  parents  instead 
of  the  natural  parents.  The  action  of  the  Bureau  of  Vital  Statistics  in  so 
far  as  it  relates  to  the  change  of  birth  certificate  is  governed  by  statute 
and  unless  there  is  some  express  provision  in  the  law  authorizing  such 
change,  the  Bureau  would  be  without  authority  to  act. 

Subject:  Public  Health;  Blood  Test  Examination  of  Prospective 
Mothers;  Marriage  License  Act  of  1939;  Reports  from  Approved 
Laboratories 

17  June,  1940. 
Your  first  question  relates  to  the  proper  course  of  action  by  a  physician 
where  a  woman  presents  herself  for  prenatal  care  and  refuses  to  submit 
to  a  Wassermann  test. 

There  is  nothing  in  the  statute  which  would  indicate  the  course  of  pro- 
cedure to  be  followed  by  a  physician  where  a  prospective  mother  refuses 
to  comply  with  the  law  regarding  a  Wassermann  test.  I  am  of  the  opinion 
that  such  physician  should  report  such  refusal  either  to  the  local  health 
officer  or  to  the  State  Board  of  Health,  and  of  course,  this  should  be 
followed  by  the  report  required  in  Section  4  of  the  Act.  I  cannot  see  how 
there  would  be  any  liability  on  the  part  of  a  physician  where  there  is  a 
refusal  on  the  part  of  a  prospective  mother  to  comply  with  the  law,  provided 
such  physician  reports  such  refusal  and  complies  with  the  other  provisions 
of  the  Act. 

Your  second  question  is  whether  or  not,  under  the  Marriage  License 
Act  of  1939,  it  is  necessary  that  the  certificate  of  the  physician  making 
the  examination  of  the  applicant  be  accompanied  by  the  original  report 
from  the  laboratory  making  the  test  under  the  provisions  of  the  Act. 

Section  1  of  the  Marriage  License  Act  of  1939  provides  in  part  that 
the  certificate  of  the  physician  making  the  examination  shall  be  accom- 
panied by  the  original  report  from  a  laboratory  approved  by  the  State 
Board  of  Health  for  making  such  test,  showing  that  the  Wassermann  or 
any  other  approved  test  of  this  nature  is  negative,  such  test  to  have 
been  made  within  two  weeks  of  the  time  application  for  license  is  made. 
The  language  of  this  section  seems  to  be  very  clear,  and  even  though  it 
may  cause  some  delay  in  certain  instances,  it  is  my  opinion  that  the  re- 
quirements of  this  section  should  be  strictly  complied  with.  It  is  the  purpose 
of  this  Act  to  attempt  to  reduce  the  spread  of  venereal  diseases  in  the  State 
of  North  Carolina,  and  the  only  effective  way  to  accomplish  the  desired 
result  is  by  strict  compliance  with  the  provisions  of  the  Act. 

Subject:  Marriage  Laws  of  1939;  Out-of-State  Certificates  and 
Laboratory  Reports 

22  June,  1940. 
Your  inquiry  as  to  whether  or  not  the  New  York  certificate  and  labora- 
tory report  attached  to  your  letter  would  comply  with  Chapter  314  of  the 
Public  Laws  of  1939. 
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From  an  inspection  of  the  laboratory  report  and  the  certificate  at- 
tached thereto,  I  am  of  the  opinion  that  they  would  not  comply  with  Chapter 
314  of  the  Public  Laws  of  1939. 

In  the  first  place,  there  is  no  evidence  in  the  certificate  directed  to  the 
Register  of  Deeds  or,  as  stated  in  the  certificate,  to  the  Clerk  issuing  the 
marriage  license,  that  the  physician  making  such  certificate  is  licensed  to 
practice  in  the  State  of  North  Carolina.  This  is  one  of  the  requirements 
of  Chapter  314. 

In  the  second  place,  the  laboratory  report  is  not  signed  but  contains 
a  purported  rubber  stamp  signature,  and  the  certificate  accompanying 
the  laboratory  report  contains  only  the  facsimile  signature  of  the  director 
of  the  laboratory. 

The  only  specific  requirements  in  the  Act  relating  to  the  laboratory 
report  are,  first:  that  the  certificate  of  the  physician  making  the  examination 
shall  be  accompanied  by  the  original  report  from  a  laboratory  showing  that 
the  Wassermann  or  any  other  approved  test  of  this  nature  is  negative; 
second:  such  test  to  have  been  made  within  two  weeks  from  the  time 
application  for  license  is  made;  third:  that  the  report  be  from  a  laboratory 
approved  by  the  North  Carolina  State  Board  of  Health.  This  being  true, 
it  might  be  argued  that  rubber  stamp  and  facsimile  signatures  would 
meet  the  requirements  of  the  Act  relative  to  laboratory  reports.  But  as 
statutes  of  this  nature  are  designed  to  prevent  the  spread  of  disease,  it 
is  very  important  that  only  genuine  laboratory  tests  should  be  accepted. 
I  am  sure  that  it  would  be  very  little  inconvenience  to  approved  laboratories 
if  they  should  be  required  to  have  the  proper  official  sign  the  necessary 
papers  instead  of  using  rubber  stamp  or  facsimile  signature.  I  do  not 
think  we  can  be  too  careful  in  seeing  that  the  law  is  strictly  complied  with 
and  that  all  reports  accepted  under  this  law  are  genuine  and  signed  in 
such  a  manner  as  to  remove  any  question  as  to  their  genuineness. 


OPINIONS  TO  LOCAL  GOVERNMENT  COMMISSION 


Subject:  Debt  Limitation,  Article  V,  Section  4;  Cumberland  County 

16  February,  1939. 

I  have  your  letter  of  February  15,  in  which  you  ask  my  opinion  as  to 
whether  Cumberland  County  can  issue  $5,000  notes  to  the  State  Literary 
Fund  approved  by  the  Local  Government  Commission  on  September  28, 
1938.  As  the  County  has  already  during  the  fiscal  year  issued  notes  or 
bonds  in  excess  of  two-thirds  of  its  retirements  in  the  preceding  fiscal 
year,  it  is  my  opinion  that  the  County  may  not  now  issue  the  $5,000  notes 
referred  -to. 

In  the  case  of  Gill  v.  Charlotte,  213  N.  C.  160,  also  Hallyburton  v. 
Board  of  Education,  213  N.  C.  9,  our  Court  held  that  debts  could  not  be 
contracted  in  excess  of  two-thirds  of  the  retirements  of  the  previous 
year,  and  in  calculating  debts  contracted,  there  would  be  included  those 
authorized  by  a  vote  of  the  people  as  well  as  those  contracted  without  a  vote. 

The  application  for  a  loan  from  the  State  Literary  Fund  and  approval 
of  the  Local  Government  Commission  is  not  an  actual  contracting  of  the 
debt  by  the  County,  although  if  such  application  were  approved,  the 
issuance  of  the  notes  is  the  contracting  of  the  debt,  and  the  right  of  the 
County  to  borrow  must  be  ascertained  as  of  the  date  the  notes  were  issued 
and  not  the  date  the  loan  was  approved  by  the  lending  authority  or  the 
Local  Government  Commission. 

It  would  seem  that  the  County  may  have  to  postpone  the  borrowing 
of  this  $5,000  until  the  beginning  of  the  new  fiscal  year  unless  the  question 
is  submitted  to  a  vote  of  the  people  of  the  County. 

Constitutional  limitation  applies  to  loans  made  from  the  State  Literary 
Fund.   Hallyburton  v.   Board  of  Education,  sujjra. 

Subject:   Shelton  Laurel  Township  Bonds;   Madison  County 

21  June,  1939. 

I  have  your  letter  of  June  19,  asking  whether  or  not,  in  my  opinion. 
Chapter  282,  Public-Local  Laws  of  1933,  constitutes  a  direct  assumption 
of  the  township  indebtedness  of  Madison  County  for  road  bonds  issued 
under  Chapter  8,  Public-Local   Laws  of  1920. 

I  have  examined  the  1933  statute,  which  authorizes  the  Board  of 
County  Commissioners  of  Madison  County  to  levy  a  county-wide  tax  of 
5c,  to  be  allocated  proportionately  to  special  bonded  townships  according 
to  the  amount  of  bonded  indebtedness  of  each  of  these  townships.  The 
Act  does  not  provide  for  any  assumption  by  the  County  of  the  indebted- 
ness, but  does  provide  for  this  means  of  payment  of  the  avails  from  the 
5c  tax  levy  proportionately  on  the  bonds.  It  would  follow  that  the  bonds 
themselves  would  remain  the  liability  of  the  townships  which  issued  them 
under  the  provisions  of  the  1920  Act,  but  payments,  to  the  extent  of  the 
yield  of  the  tax,  would  be  provided  by  the  county-wide  tax  levy.  I  do  not 
think  it  would  amount  to  an  assumption  of  the  township  road  bonds 
by  the  county. 
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Subject:  Municipal  Corporations;  Community  House;  Aberdeen 

18  July,  1939. 

I  have  your  letter  of  July  15.  It  occurs  to  me  that  the  Town  of  Aberdeen 
might  properly  proceed  to  adopt  a  resolution  under  the  Municipal  Finance 
Act  to  issue  bonds  for  the  purpose  of  constructing  a  community  house, 
for  which  an  appropriation  might  be  made  under  C.  S.  2832,  and  for 
which  bonds  may  be  issued  as  authorized  by  C.  S.  2937. 

While  the  term  "community  house"  is  not  employed  in  C.  S.  2832  and 
the  language  is  "auditoriums  or  places  of  amusement  or  entertainment," 
it  seems  to  ine  that  the  object  falls  within  this  classification  and  might 
be  more  properly  characterized  in  the  language  of  the  statute.  I  recommend 
that  this  be  done. 

It  is  true  that  bonds  could  not  be  authorized  in  time  for  this  year's 
tax  levy,  but  a  bond  anticipation  note  might  be  used  to  provide  the 
funds  when  the  bonds  are  authorized.  It  may  be  desirable  to  make  the 
payments  in  installments  of  two  or  more  years,  which  would  clearly  fall 
within  the  classification  of  a  bond  issue,  although  the  levy  for  the  purpose 
of  retiring  the  bonds  would  begin  next  year. 

I  know  of  no  other  statute  which  authorizes  an  election  which  would 
serve  this  purpose. 

Subject:  Constitutional  Law;  Debt  Limitation;  Assumption  op 
Township  Bonds;  Harnett  County 

29  August,  1939. 

Receipt  is  acknowledged  of  your  letter  of  August  23,  in  which  you 
advise  that  application  has  been  made  by  Harnett  County  for  approval 
of  issuance  of  $10,000  State  Literary  Fund  Notes,  to  be  issued  in  the 
fiscal  year  beginning  July  1,  1939.  You  ask  my  opinion  on  the  question 
as  to  whether  or  not  the  assumption  by  Harnett  County  of  the  township 
road  bonds,  under  authority  of  Chapter  342  of  the  Public  Laws  of  1935, 
would  be  an  increase  of  the  county  debt  within  the  meaning  of  the 
constitutional  limitation.  Article  V,  Section  4. 

In  the  case  of  Thompson  v.  Harnett  County,  209  N.  C.  662,  to  which 
you  refer,  the  conclusion  reached  by  the  Court  is  predicated  upon  the 
decision  that  the  township  road  bonds  were  issued  for  a  county  purpose 
and  therefore  were,  in  fact,  county  obligations.  The  Thompson  Case  was 
before  the  Court  again,  212  N.  C.  214,  and  on  the  second  appeal  the  Court 
decided  the  precise  question  presented  by  your  letter.  The  validity  of  the 
identical  bond  issue  was  attacked  as  being  contrary  to  Article  V,  Section 
4,  of  the  Constitution.  Our  Court  held  that  the  issue  did  not  have  to  be 
submitted  to  a  vote,  as  the  county  was  thereby  refunding  a  valid  existing 
debt  which  the  county  was  authorized  to  do  under  Article  V,  Section  4, 
without  submitting  it  to  a  vote  of  the  people.  The  Court  also  validated 
the  bonds  upon  the  basis  that  they  were  authorized  by  resolutions  duly 
adopted  by  the  Board  of  Commissioners  of  Harnett  County,  prior  to  the 
effective  date  of  the  amendment,  although  they  were  not  actually  issued 
until  after  the  amendment  went  into  eff"ect.  As  the  Court  in  this  case 
determined  that  these  bonds  were  not  the  creation  of  a  new  debt,  therefore, 
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I  would  conclude  that  the  amount  of  these  bonds  would  not  be  considered 
as  new  debts  contracted  in  calculating  the  debt  reduction  within  the  fiscal 
year  in  which  they  were  issued. 

Subject:  Election  Laws;  Absentee  Ballots;  Municipal  Bond  Elections 

•  22  September,  1939. 

Since  the  enactment  of  Chapter  159  of  the  Public  Laws  of  1939, 
absentee  ballots  may  be  used  only  in  general  elections.  They  may  not  be 
used   in   municipal   bond    elections. 

Subject:  Flea  Hill  Drainage  District,  Cumberland  County;  Bonds  or 
Notes;  Approval  by  Local  Government  Commission;  Right  to  Issue 

20  October,  1939. 

I  have  your  letter  of  October  17.  I  note  that  Mr.  D.  M.  Stringfield, 
Attorney  for  the  Flea  Hill  Drainage  District  in  Cumberland  County,  has 
asked  your  approval  of  notes  to  be  issued  by  this  District  in  anticipation 
of  the  collection  of  assessments  for  repairs  made  in  the  District  under  C.  S. 
5349.  You  advise  that  the  levy  made  is  $1.00  per  acre  on  the  land  in  the 
District. 

Under  date  of  August  18,  1939,  a  letter  was  written  to  Honorable  Frank 
M.  Wooten,  Attorney  for  the  Pitt  County  Drainage  Districts  Numbers  3 
and  4,  which  was  in  part  as  follows: 

"No  provision  is  made  in  the  form  for  approval  by  the  Local 
Government  Commission.  If  the  approval  of  the  Local  Government 
Commission  is  required,  it  must  appear  on  the  face  of  the  bond  or 
be  stamped  on  the  reverse  side  thereof.  I  cannot  attempt  to  pass 
upon  the  question  as  to  whether  or  not  a  drainage  bond  comes  under 
the  provisions  of  the  Local  Government  Act  requiring  approval  by 
the  Local  Government  Commission.  I  find  no  case  which  passes 
upon  this  question,  and,  in  the  absence  of  authority  of  court  decision, 
I  could  not  attempt  to  venture  an  opinion.  If  the  approval  of  the 
Local  Government  Commission  is  necessary,  then  this  addition 
should  be  made  to  the  bond,  either  appearing  upon  the  face  or 
reverse  side  thereof,  as  required  by  Michie's  Code,  Section 
2492(20).  I  am  inclined  to  the  opinion  that  the  approval  of  these 
bonds  by  the  Local  Government  Commission  is  not  required,  but 
on  account  of  the  uncertainty  that  will  exist  until  the  Court  has 
actually  passed  upon  it,  I  express  no  opinion  about  it  to  be 
acted  upon. 

"In  view  of  the  question  which  exists  as  to  approval  by  the 
Local  Government  Commission,  I  believe  it  would  be  desirable 
to  have  their  approval  and  a  form  added  for  this  purpose,  as 
this   would    remove    the    question    entirely   from    consideration." 

Under  C.  S.  5373(a),  the  board  of  drainage  commissioners  has  a  right 
to  sell  bonds  for  maintenance  or  improvements  assessed  as  provided  in 
Section  5349,  provided  a  petition  is  filed  with  the  Clerk  of  the  Superior 
Court  of  the  county,  setting  forth  the  facts  and  showing  that  the  work 
will  cost  more  than  an  average  of  one  dollar  per  acre  for  all  the  lands 
in  the  district,  and  that  to  raise  such  amount  by  the  levy  of  one  assess- 
ment  would    be    an    unreasonable    burden    upon    the    landowners.    Further 
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procedure  is  outlined  by  the  following   sections:    C.   S.    5373(c),   5373(d), 
5373(e),   5373(f)    and   5373(g). 

Your  letter  does  not  indicate  whether  or  not  there  has  been  an  attempt 
to  comply  with  the  provisions  of  this  law.  You  state,  however,  that  the 
levy  is  for  one  dollar  per  acre.  In  order  to  come  within  the  terms  of  this 
Act,  the  assessments  must  be  more  than  one  dollar  per  acre.  If  the 
assessment  averages  more  than  one  dollar  per  acre,  upon  compliance 
with  the  law  mentioned,  the  notes  or  bonds  might  properly  be  issued; 
otherwise,  I  would  doubt  any  legal  authority  for  their  issuance. 

Subject:  Local  Government  Commission;  Drainage  Districts;  Bonds; 

Approval 
I  21  October,  1939. 

I  have  your  letter  of  October  20,  acknowledging  my  letter  of  the 
same  date  with  reference  to  the  approval  by  the  Local  Government  Com- 
mission of  bonds  issued  by  Flea  Hill  Drainage  District  in  Cumberland 
County.  In  my  letter  I  quoted  from  a  letter  to  Mr.  Wooten  with  reference 
to  bonds  issued  by  Pitt  County  Drainage  Districts.  You  inquire  whether  or 
not  my  letter  was  intended  to  refer  to  all  drainage  districts  and  whether 
or  not  the  jurisdiction  of  the  Local  Government  Commission  as  to  approval 
of  the  issuance  of  bonds  applies  to  drainage  districts  created  under  Chapter 
94,  Subchapter  3,  Consolidated  Statutes. 

The  Local  Government  Act,  Michie's  Code,  Section  2492(2),  defines 
the  word  "unit"  to  include  county,  city,  town,  incorporated  village,  town- 
ship, school  district,  school  taxing  district,  "or  other  district  or  political 
subdivision  of  govei'nment  of  the  State."  The  drainage  law,  Michie's  Code, 
Section  5312,  provides  in  part  as  follows:  "And  the  districts  heretofore  and 
hereafter  created  under  the  law  shall  be  and  constitute  political  subdivisions 
of  the  State,  with  authority  to  provide  by  law  to  levy  taxes  and  assess- 
ments for  the  construction  and  maintenance  of  the  said  public  works." 

In  the  case  of  Newby  v.  Drainage  District,  163  N.  C.  20,  it  was  held 
that  a  drainage  district  laid  off  under  the  provisions  of  the  above  men- 
tioned subchapter  is  a  quasi-municipal  corportion,  partaking  to  some 
extent  of  the  character  of  a  governmental  agency.  This  case  was  decided 
in  September,  1913.  The  provision  of  the  drainage  law  above  quoted, 
declaring  that  such  districts  shall  constitute  political  subdivisions  of  the 
State,  was  written  into  the  statute  by  Chapter  7,  Public  Laws  of  1921. 

In  the  case  of  Leary  v.  Board,  172  N.  C.  25,  it  was  held  that  a  drainage 
district  is  a  quasi-public  corporation,  but  is  not  a  governmental  agency 
and  occupies  the  same  relative  position  as  a  railroad  company  or  any  similar 
quasi-public  corporation  created  for  private  benefit,  but  endowed  with 
the  right  of  eminent  domain  and  other  public  functions  by  reason  of  the 
public  benefit.  This  case  was  decided  in  September,  1916,  also  prior  to  the 
amendment  above  referred  to  to  the  drainage  law. 

In  the  case  of  Broadhurst  v.  Board  of  Commissioners,  195  N.  C.  439, 
it  was  held  that  the  proceedings  in  forming  a  drainage  district  under  the 
law  above  referred  to  is  a  judicial  and  not  an  administrative  procedure, 
and  that  the  amendment  provided  by  Chapter  7,  Public  Laws  of  1921, 
making  all  districts  theretofore  or  thereafter  created  political  subdivisions 
of  the  State,  could  not  afi'ect  the  rights  of  landowners  acquired  under  orders. 
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judgments  or  decrees  made  in  pursuance  of  the  powers  conferred  in  the 
original  Act.  I  quote  from  the  opinion  in  this  case: 

"It  is  further  said  in  O'Neal  v.  Mann  that  this  court  has  uni- 
formly held  in  decisions  sustaining  the  constitutionality  of  Chapter 
442,  Public  Laws  of  1909  (Drainage  Act  above  referred  to),  as 
amended  by  subsequent  statutes,  that  a  drainage  district  estab- 
lished by  a  proceeding  in  accordance  with  the  provisions  of  said 
statute  is  not  a  municipal  corporation  falling  under  the  classifi- 
cation which  includes  counties,  cities  or  towns,  school  districts  or 
road  districts;  but  that  such  district  is  a  quasi-public  corporation 
created  for  private  benefit.  The  primary  purpose  of  such  districts  is 
the  drainage  of  lands  included  therein  for  agricultural  purposes; 
this  is  not  a  public  purpose  to  be  accomplished  by  a  governmental 
agency." 

In  this  case,  the  Court  held  the  appointment  of  a  receiver  was  sustained 
on  the  theory  that  the  drainage  district  was  not  a  public  corporation  of  a 
governmental  nature. 

Therefore,  notwithstanding  that  the  definition  of  the  word  "unit"  as 
contained  in  the  Local  Government  Act  would  literally  include  a  drainage 
corporation  formed  under  the  above  mentioned  statute  within  the  declara- 
tion of  the  statute  that  such  districts  would  constitute  political  subdivisions 
of  the  State,  I  am  inclined  to  the  opinion  that  the  courts  would  hold  that 
the  bonds  issued  by  a  drainage  district  in  a  judicial  proceeding  in  the  courts 
of  this  State  are  not  subject  to  approval  by  the  Local  Government  Com- 
mission. 

As  some  doubt  must  remain  until  the  courts  have  passed  upon  the 
precise  question,  I  have  advised  that  as  a  matter  of  precaution,  it  may 
be  desirable  to  secure  the  Local  Government  Commission's  approval. 

Subject:   Municipalities;   Local  Improvements;   Disposition  of  Funds 
Realized  from  Special  Assessments 

15  December,  1939. 
You   inquire   as    to   whether   or   not   funds    derived   from   the   collection 
of  special  assessments  for  local  improvements  should  be  kept  by  munici- 
palities   in    the    form    of    cash    or    invested   in    United    States    Government 
Bonds  or  other  good  securities. 

C.  S.  2724  authorizes  the  issuance  of  what  is  known  as  assessment 
bonds,  such  bonds  to  represent  the  amount  and  proportion  of  the  expense 
of  the  improvement  which  has  been  assessed  upon  the  abutting  property, 
or  any  part  of  such  expense.  These  bonds  are  to  be  made  payable  in  not 
less  than  five  and  not  more  than  ten  substantially  equal  annual  installments, 
the  last  of  which  shall  become  due  not  less  than  five  nor  more  than 
ten  years  after  the  issuance  of  the  bonds. 

This  section  further  provides  that  all  monies  derived  from  the  collection 
of  assessments  upon  which  assessment  bonds  are  predicated,  collected 
after  the  passage  of  the  resolution  authorizing  such  bonds,  shall  be  placed 
in  a  special  fund  to  be  used  only  for  the  payment  of  the  principal  and 
interest  of  assessment  bonds  issued  under  this  section,  and  if  at  the  time 
of  the  annual  tax  levy  for  any  year  in  such  municipality  it  shall  appear 
that  such  fund  will  be  for  any  cause  insuff'icient  to  meet  the  principal  and 
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interest  of  such  bonds  maturing  in  such  year,  the  amount  of  the  deficiency 
shall  be  included  in  such  tax  levy. 

C.    S.    2959    provides    in    part: 

"The  full  faith  and  credit  of  the  municipality  shall  be  deemed  to 
be  pledged  for  the  punctual  payment  of  the  principal  of  and 
interest  on  every  bond  and  note  issued  under  this  law  including 
assessment  bonds  or  other  bonds  for  which  special  funds  are 
provided.  The  governing  body  shall  annually  levy  and  collect  a 
tax  ad  valorem  upon  all  the  taxable  property  in  the  municipality 
sufficient  to  pay  the  principal  and  interest  of  all  bonds  issued 
under  this  act  as  such  principal  and  interest  become  due:  Pro- 
vided, however,  that  such  tax  may  be  reduced  by  the  amount  of 
other  monies  appropriated  and  actually  available  for  such  pur- 
poseu" 

The   above   section   further   provides: 

"All  money  derived  from  the  collection  of  special  assessments 
for  local  improvements  for  which  bonds  or  notes  were  issued  shall 
be  placed  in  a  special  fund  and  used  only  for  the  payment  of 
bonds  or  notes  issued  for  the  same  or  other  local  improvements." 

It  is  true  that  C.  S.  2716  allows  any  property  owner  to  pay  the  whole  of 
the  assessment  levied  against  his  property  at  the  time  of  paying  any  in- 
stallment, provided  he  pays  the  principal  amount  due  and  all  interest 
accrued  to  the  date  of  payment. 

This  would  seem  to  form  the  basis  for  a  sound  and  legitimate  argument 
to  the  effect  that  the  governing  bodies  of  municipalities  should  be  allowed 
to  invest  these  funds  in  the  securities  allowed  by  the  Local  Government 
Act  and  not  be  required  to  hold  them  on  deposit  in  the  municipal  depository. 

Against  this  argument  we  have  the  fact  that,  in  both  C.  S.  2724  and 
2959,  it  is  provided  that  the  proceeds  realized  from  the  collection  of  special 
assessments  are  to  be  placed  in  a  special  fund  and  used  only  for  the  pay- 
ment of  the  principal  and  interest  on  the  assessment  bonds  or  other  local 
improvement  bonds. 

In  addition  to  this,  the  governing  body  of  the  municipality  is  required 
at  the  time  of  making  the  annual  tax  levy  to  ascertain  the  amount  in  the 
fund  which  has  been  realized  from  the  collection  of  special  assessments  and 
if  the  amount  in  this  fund  is  insufficient  to  meet  the  principal  and  interest 
of  the  special  assessment  bonds  maturing  during  the  tax  year,  the  de- 
ficiency is  required  to  be  included  in  the  tax  levy. 

It  will  also  be  noted  that  the  assessment  bonds  mature  annually  and 
extend  only  over  a  maximum  period  of  ten  years.  It  would  seem  to  me 
from  a  consideration  of  the  provisions  of  the  various  statutes  relating 
to  this  subject  that  it  was  the  intention  of  the  Legislature  that  the  amounts 
realized  from  the  collection  of  special  assessments  levied  against  property 
owners  was  not  to  be  considered  as  a  sinking  fund  in  the  strict  sense 
of  the  word. 

As  was  said  in  the  case  of  Mewborn  v.  Kinston,  199  N.  C.  72,  at  82: 

"A  sinking  fund  is  the  creature  of  law  and  not  the  creature 
of  a  bookkeeper." 

As  special  assessment  bonds  mature  annually,  and  with  the  additional 
authority  given  the  governing  bodies  of  municipalities  to  apply  the  funds 
collected  from  special  assessments  not  only  to  the  bonds  issued  for  the 
particular  improvement,  but  to  the  bonds  issued  for  other  local  improve- 
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merits,  it  is  difficult  to  ascertain  any  legitimate  reason  for  the  necessity  of 
the  investment  of  these  funds.  I  am  of  the  opinion  that  it  is  the  intention 
and  the  spirit  of  the  law  that  when  municipalities  collect  monies  from 
property  owners  on  account  of  special  assessments  for  local  improvements, 
such  money  should  either  be  applied  at  once  on  the  obligations  of  the 
municipality  incurred  on  account  of  such  local  improvements  or  held  on 
deposit  in  a  bank  designated  and  approved  under  the  provisions  of  the 
Local  Government  Act  until  the  next  annual  installment  on  the  munici- 
pality's indebtedness,  incurred  as  a  result  of  the  particular  improvement, 
or  other  local  improvements,  becomes  due.  If  the  governing  bodies  of 
municipalities  should  invest  these  funds  in  the  securities  allowed  by  the 
Local  Government  Act  when  there  is  grave  doubt  as  to  their  authority  to 
do  so,  and  as  the  result  of  such  investments  a  loss  should  incur,  then 
there  is  a  possibility  of  the  members  of  the  governing  body  becoming 
personally  liable  for  any  loss  on  account  of  a  lack  of  specific  authority  for 
their  acts. 

Subject:  Surety  Bonds;  County  Official;  Renewal  Certificates; 
Whether  or  not  Cumulative 

1  May,  1940. 

I  have  your  letter  of  April  26  referring  to  a  letter  written  to  Miss 
Sara  L.  Taft,  Clerk  to  the  Tyrrell  County  Board  of  Commissioners,  under 
date  of  September  22,  1939,  and  an  article  appearing  in  the  April  issue 
of  the  Southern  Municipal  News  quoting  an  opinion  from  this  office  on 
the  subject  of  the  cumulative  character  of  bonds  of  county  officials  taken 
for  successive  terms  of  office. 

In  order  that  you  may  fully  understand  the  letter  of  February  27, 
1940,  I  am  enclosing  a  copy  of  it. 

The  question  submitted  to  this  office  by  the  Board  of  Commissioners 
of  Tyrrell  County  on  September   18,   1939,  was  as  follows: 

"A  copy  of  the  bond  is  hereto  attached.  The  bond  has  been 
renewed  from  time  to  time  as  it  expired.  No  new  bond  has  been 
issued  by  the  bonding  company,  but  only  renewal  certificates. 
Does  this  bond  pyramid,  or  is  the  total  liability  of  the  bonding 
company  limited  to  the  face  of  the  policy,  viz.  $5000.00?" 

As  you  will  note,  there  was  nothing  said  in  the  question  indicating 
that  the  renewal  certificate  contained  any  provision  restricting  or  limit- 
ing the  liability  of  the  surety  company,  as  was  done  in  the  form  of 
renewal  quoted  in  the  letter  of  February  27,  1940,  based  upon  which 
our  opinion  was  expressed.  We  have  not  been  furnished  with  a  copy 
of  the  form  of  renewal  which  was  used  in  Tyrrell  County,  and  naturally 
it  was  assumed  by  the  writer  of  the  letter  of  September  22,  1939,  that  the 
renewal  certificate  contained  no  provision  restricting  or  limiting  the 
liability;   otherwise,  it  would  have  been  brought  to  our  attention. 

In  your  letter  you  advise  that  a  definite  decision  on  the  questions 
seems  to  be  very  important,  and  you  ask  me,  if  possible,  to  give  you 
advice  as  to  a  general  policy  which  is  safe  for  local  officials   to  follow. 

In  my  opinion,  it  is  very  desirable  for  local  officials  to  require  a 
new  bond  for  each  term  of  office  which  by  law  is  for  a  fixed  duration 
and  that  local  officials  should  not  accept  renewal  certificates.  In  the  event 
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the  renewal  certificates  are  accepted,  they  should  definitely  provide 
that  the  liability  of  the  bond  renewed  is  cumulative  and  in  addition  to 
the  original  liability.  No  renewal  certificate  would  be  accepted  which 
limits   liability  to  the  penal  amount   of  the   original   bond. 

In  cases  in  which  the  terms  of  olfice  are  not  fixed  by  law  and  are 
indefinite,  the  local  authorities  should  require  new  bonds  to  be  filed  at 
stated  periods,  or  renewals  in  the  form  above  suggested,  cumulating 
liability  in  an  amount  sufficient  to  protect  the  local  authorities  for  the 
losses  which  might  occur  in  the   office. 

Subject:  Board  of  County  Commissioners;  Authority  to  Appropriate 
Money  for  Sewing  Rooms;  Needy  Poor 

26  June,  1940. 

You  ask  in  your  letter  of  June  21  whether  a  Board  of  County  Com- 
missioners has  authority  to  appropriate  money  for  the  purpose  of  operat- 
ing sewing  rooms  in  which  clothes  for  the  needy  poor  are  manufactured. 
The  precise  question  is  whether  the  type  of  activity  above  described 
constitutes  poor  relief  within  the  meaning  of  the  statutes  which  require 
the    County    Commissioners    to    provide    for   the    indigent. 

County  Commissioners  are  given  power  by  C.  S.  1297(28)  "to  provide 
by  tax  for  the  inaintenance,  comfort  and  well-ordering  of  the  poor;  *  *." 
See  also   C.   S.   1335. 

It  is  intimated  in  Copple  v.  Commissioners,  138  N.  C.  127,  131  (1905), 
that  a  general  statute  (such  as  C.  S.  1297(28)  and  1335)  leaves  the 
method  and  extent  of  relief  to  the  judgment  and  discretion  of  the  local 
officials. 

The  giving  by  the  County  Superintendent  of  orders  for  food  and 
clothing  to  the  poor  is  a  well  recognized  practice  in  North   Carolina. 

The  manufacture  of  clothing  for  the  needy  by  persons  themselves 
indigent  might  well  be  regarded  as  a  proper  subject  for  the  appropria- 
tion of  poor  funds. 


OPINIONS  TO  STATE  BOARD  OF  ELECTIONS 


Subject:  Elections;  Absentee  Ballots;  Filling  Out  Blanks 

8  July,  1938. 
In  reply  to  your  question,  I  would  say  that  in  my  opinion  the  failure 

of  a  voter  to  insert  the  date  in  the  blank  at  the  top  of  Certificate  B  for 
absentee  voting  and  failure  to  insert  the  name  of  the  voter  in  the  blank 
following  the  personal  pronoun,  I,  would  not  invalidate  the  ballot  if 
it  is  otherwise  complete  and  suflficient.  The  signature  of  the  voter  at 
the  end  of  the  certificate  supplies  any  necessity  for  insertion  of  the 
name  in  the  blank  at  its  beginning.  The  date  at  the  top  of  the  certificate 
is  not,  in  my  opinion,  an  essential  part  of  the  certificate. 

Subject:  Election  Law;  Absentee  Ballot;  Officer  Before  Whom  Oath 

May  be  Taken 

9  July,  1938. 
In  conference  with  you  today  you   ask  my   opinion   as   to   the   validity 

of  an  absentee  ballot  accompanied  by  an  affidavit  signed  before  a  United 
States    Commissioner. 

Section  33  of  the  Election  Law  (C.  S.  5960)  provides  that  the  voter 
"shall  sign  the  certificate  before  an  officer  authorized  to  administer 
oaths,  and  if  such  officer  has  an  official  seal,  he  shall  attach  the  seal  of 
his   office   .   .   ." 

Various  officers  and  officials  are  authorized  by  the  North  Carolina 
statute  to  administer  oaths.  The  authority  to  administer  an  oath  is  purely 
statutory  and  only  those  persons  or  officers  who  by  law  are  authorized 
to  administer  may  do  so.  I  have  examined  the  North  Carolina  statutes 
and  I  have  been  unable  to  find  any  act  of  the  General  Assembly  author- 
izing a  United  States  Commissioner  to  administer  oaths  in  matters  of 
State  laws.  Under  the  Federal  laws  a  United  States  Commissioner  can 
administer    oaths    in    matters    arising    under    such    laws. 

I  am,  therefore,  of  the  opinion  that  the  affidavit  on  the  absentee 
ballot  taken  before  a  United  States  Commissioner  has  not  been  taken 
before  "an  officer  authorized  to  administer  oaths"  under  the  North 
Carolina    law. 

Subject:  Election  Law;  Absentee  Ballots;  Application  of  Voter; 
Distribution  of  Ballots 

9  July,  1938. 

In  conference  today  you  ask  my  opinion  as  to  the  validity  of  absentee 
ballots    voted    under    the    following    circumstances: 

A  third  person  secures  from  the  election  officials  absentee  ballots 
without  any  written  application  of  the  voter  and  without  any  written 
order  from  the  voter  to  such  third  person  to  secure  the  same.  The  voter, 
at  the  solicitation  of  the  third  person,  properly  signs  a  written  order  to 
the    chairman    of    the    county    board    of    elections    authorizing    such    third 


[Vol.    25]  BIENNIAL  REPORT  OF  THE  ATTORNEY  GENERAL  183 

person  to  secure  the  ballots  for  him,  but  this  is  done  at  the  time  the 
ballots  are  delivered  to  the  voter.  The  election  officials,  without  authority 
of  the  voter,  had  theretofore  delivered  to  the  third  person  the  ballots 
and  certificates   which  were   used  by  the  voter  in   casting  his   vote. 

The  Election  Law,  section  36   (C.  S.  5962-a),  provides: 

"Any  such  person  wishing  to  take  the  benefit  of  this  act, 
and  vote  as  an  absent  elector  thereunder,  shall  make  application 
in  person,  or  by  mail  or  through  another,  by  written  order  to  the 
chairman  of  the  county  board  of  elections,  or  if  he  shall  have 
distributed  the  official  ballots  before  such  application,  then  to  the 
registrar  of  the  precinct  of  such  voter,  for  ballots  to  be  cast  in 
the  approaching  election  or  primary;  and  such  chairman  or  regis- 
trar, as  the  case  may  be,  shall  furnish  to  the  said  voter  in  person, 
by  mail,  or  to  his  agent  duly  authorized  in  writing,  one  of  each 
ballots  as  are  to  be  cast  in  said  election  or  primary." 

This  section  specifically  requires  that  before  the  ballots  and  certificates 
can  be  furnished  to  the  voter  desiring  to  vote  an  absentee  ballot,  an 
application  must  be  made  by  the  voter  in  person,  or  by  mail,  or  through 
another  by  a  written  order.  In  the  instance  mentioned,  the  voter  had 
not  made  such  an  application  but  received  from  the  third  person  a 
certificate  and  ballots  which  were  unlawfully  in  the  possession  of  the 
third  party.  The  voter  is  charged  with  the  knowledge  of  the  provisions 
of  the  act.  By  acceptance  of  the  certificate  and  ballots  under  these 
circumstances,  the  voter  is  charged  with  knowledge  that  he  is  partici- 
pating in   violation   of  the   statute. 

It  is,  therefore,  my  opinion  that  a  certificate  and  ballots  secured  and 
voted  under  such  circumstances  is  illegal  and  should  not  be  counted. 

Subject:  Elections  Laws;  Power  of  the  State  Board 

26  September,  1938. 
C.  S.  5923  provides  that  the  Chairman  of  the  State  Board  of  Elections 
shall  have  the  power  to  administer  oaths,  issue  subpoenas,  summon 
witnesses,  compel  the  production  of  papers,  books,  records,  etc.,  and  you 
inquire  of  this  office  as  to  the  duty  of  the  sheriff  of  the  county  to  which 
such  subpoena  may  be  issued  to  serve  the  subpoena,  and  whether  or 
not  he  may  require  his  fees  in  advance  of  such  services  for  your  Board. 

C.  S.  3936  provides  that  every  sheriff  or  his  lawful  deputy  shall 
execute  and  make  due  return  of  all  writs  and  other  processes  to  him 
legally  issued  and  directed  within  his  county.  The  Chairman  of  the  State 
Board  of  Elections  being  empowered  to  issue  processes  under  C.  S.  5923, 
I  am  of  the  opinion  that  this  would  be  a  process  legally  issued  and  the 
failure  of  the  sheriff  to  serve  the  same  would  subject  him  to  the  penalties 
provided  in  C.  S.  3936  for  failure  to  do  so. 

C.  S.  3849  provides  that  in  case  service  of  process  shall  be  ordered 
by  any  proper  officer  of  the  State  for  the  benefit  of  the  State,  fees 
for    the    service    thereof    need    not    be    paid    in    advance. 
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Subject:  Elections;  Distribution  of  Ballots 

6  October,  1938. 

I  have  your  letter  of  October  3  directing  my  attention  to  Section 
123 (a-5)  of  the  pamphlet  Election  Law,  and  asking  my  opinion  as  to  the 
effect  of  the  provisions  of  this  section.  The  requirement  of  this  section 
that  the  State  Board  of  Elections  shall  print  and  deliver  ballots  to  the 
Covinty  Boards  of  Elections  at  least  thirty  days  previous  to  the  date 
of  election  is,  in  my  opinion,  directory  and  not  mandatory.  If  the  ballots 
are  printed  and  delivered  to  the  County  Boards  of  Elections  in  ample 
time  for  distribution  by  the  County  Boards  of  Elections  to  the  various 
voting  precincts,  I  do  not  believe  that  a  failure  to  deliver  the  ballots  to 
the  County  Boards  of  Elections  thirty  days  previous  to  the  election  would 
have  any  legal  effect  on  the  validity  of  the  votes  cast  in  the  election. 

With  this  thought  in  mind,  it  occurs  to  me  that  the  questions  asked 
in   your  letter  may   be   satisfactorily   answered. 

Subject:  Elections  Laws;  Method  of  Marking  Ballots 

4  November,  1938. 
As  requested  by  you,  I  am  writing  this  letter  to  interpret  the  Election 
Law  as   to   the   method   of   marking   the   ballots   at  the   election   on   Tues- 
day,   November    8. 

1.  On  the  official  ballot,  if  the  voter  desires  to  vote  a  straight  ticket, 
or,  in  other  words,  for  each  and  every  candidate  of  one  party  for  what- 
ever office  nominated,  the  voter  can  do  this  by  marking  in  the  circle 
below  the  name  of  the  party  at  the  head  of  the  ticket. 

2.  If  a  voter  desires  to  vote  a  mixed  ticket,  or,  in  other  words,  for 
candidates  of  different  parties,  the  voter  is  required  to  make  a  cross 
mark  in  the  voting  square  opposite  the  name  of  each  candidate  for  whom 
he  wishes  to  vote,  on  whatever  ticket  he  may  be.  If  a  voter  makes  a 
cross  mark  in  the  voting  square  opposite  the  name  of  any  one  candidate, 
he  must  proceed  to  mark  in  the  voting  square  opposite  the  name  of  every 
other   candidate   for   whom   he   wishes   to   vote. 

3.  If  a  voter  makes  a  cross  mark  opposite  the  name  of  any  candidate 
on  the  Democratic  ticket  or  on  the  Republican  ticket,  the  mark  in  the 
party  circle  at  the  top  of  the  ballot  will  not  be  counted,  but  the  voter 
must  thereupon  indicate  by  a  cross  mark  opposite  the  name  of  every 
other   candidate   his    choice    in   the    election. 

4.  If  a  voter  desires  to  vote  for  a  person  whose  name  does  not  appear 
on  the  ticket,  he  can  substitute  a  name  by  writing  it  in  with  a  pencil 
or  pen  in  the  blank  space  provided  therefor.  If  the  name  is  written  in 
under  the  name  of  the  candidate  whose  name  was  printed  on  the  ballot, 
and  the  voter  desires  to  substitute  the  name  of  the  candidate  written  in 
for  the  name  of  the  candidate  printed  thereon,  the  voter  should  strike 
out  the  printed  name.  If  the  voter  desires  then  to  vote  for  the  straight 
ticket  of  the  party,  including  the  name  of  the  candidate  substituted,  the 
voter  may  do  so  by  making  a  cross  mark  in  the  circle  at  the  top  of  the 
ticket  of  the  party  of  the  candidate  for  whose  name  the  substitution 
was  made.  It  is  not  necessary  that  the  voter  make  a  cross   mark  in  the 
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voting  square  opposite  the  name  of  the  candidate  whose  name  is  written 
in,  if  the  voter  desires  to  vote  the  straight  ticket  of  that  party  and 
makes  a  cross  mark  in  the  circle  at  the  head  of  the  ticket.  If  the  voter, 
however,  makes  a  mark  opposite  the  name  of  the  candidate  so  written 
in  on  the  ballot,  he  should  proceed  to  make  a  mark  in  the  voting  square 
opposite  the  names  of  all  other  candidates  for  whom  he  wishes  to  vote. 
5.  In  substituting  the  name  of  a  candidate  by  writing  in  the  name 
on  the  ballot,  no  stickers  can  be  used  and  the  name  cannot  be  substituted 
by  a  rubber  stamp  or  any  other  way  except  by  writing  it  in  with  pen 
and  ink  or  pencil  at  the  proper  place  on  the  ballot. 

Subject:  Constitutional  Law;  Election  Contests;  Jury  Trials 

29  December,  1938. 
I  Please  pardon  my  delay  in  answering  your  letter  of  December  13, 
in  which  you  ask  my  opinion  as  to  the  constitutionality  of  a  provision 
you  contemplate  incorporating  in  a  bill  being  prepared  by  you  dealing 
with  election  and  primary  contests.  You  quote  the  provision,  which  is 
to  the  effect  that  the  judge  shall  hear  and  determine  the  cause  without 
the  intervention  of  a  jury,  and  ask  my  opinion  as  to  whether  this  would 
be  violative   of  our  Constitution. 

The  Constitution,  Article  I,  Section   19,  provides: 

F"19.  Controversies  at  law  respecting  property. — In  all  con- 
troversies at  law  respecting  property,  the  ancient  mode  of  trial  by 
jury  is  one  of  the  best  securities  of  the  rights  of  the  people,  and 
ought  to   be   sacred   and   inviolable." 

In  Mial  v.  Ellington,  134  N.  C.  131,  overruling  Hoke  v.  Henderson, 
15  N.  C.  1,  it  was  held  that  a  public  office  is  not  property,  but  merely 
a  public  agency. 

This  case  concerns  on  its  facts  only  the  necessity  for  jury  trial  in 
case  of  a  public  attack  on  an  office  holder.  However,  it  was  cited  in 
State  V.  Hamme,  180  N.  C.  684,  for  a  more  general  proposition,  that  an 
office   is  not  property   within   Article    I,    Section    19,    of   the    Constitution. 

It  is,  therefore,  my  opinion  that  the  proposed  provision  in  your  bill 
would  not  be  violative  of  the  provision  of  the  North  Carolina  Constitu- 
tion quoted. 

This  seems  to  be  in  accordance  with  the  weight  of  authority.  See 
6  R.  C.  L.  46;  99  A.  L.  R.  341.  See,  also,  16  R.  C.  L.  304,  listing  many 
proceedings  in  which  the  constitutional  guarantee  as  to  jury  trials  does 
not  apply — among  them,  election  contests. 

I  hope  that  this  letter  has  not  reached  you  too  late  to  be  of  service. 

Subject:  Elections;  Use  of  Markers 

13  October,  1939. 

You  ask   my  interpretation   of  the    Marker   Bill   passed   by  the    recent 

Session  of  the  General  Assembly.  The  provisions  of  this  Act  are  applicable 

to   primaries   which  will   be   held   this   year.   Under   the   provisions    of  the 

Act  it  is  unlawful  for  any  person  to  give,  receive,  or  permit  assistance  in 
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the   voting   booth   during   any   primary    to    any   voter    otherwise    than    as 

provided    therein. 

Section  2  of  the  Act  provides  as  follows: 

"Any  qualified  voter  entitled  to  vote  in  any  primary,  but  who 
by  reason  of  any  physical  disability  or  illiteracy  is  unable  to 
mark  his  ballot  may  upon  statement  to  the  registrar  of  his 
incapacity  and  upon  his  request  be  aided  by  a  near  relative  (hus- 
band or  wife,  brother  or  sister,  parent  or  child,  grandparent  or 
grandchild)  who  shall  be  admitted  to  the  booth  with  such 
voter,  or  if  no  near  relative  is  present  such  voter  may  call  to  his 
assistance  any  other  voter  of  his  precinct  who  has  not  given  aid 
to  another  voter,  and  who  shall  likewise  be  admitted  to  the  booth 
with  such  voter:  Provided  that  if  the  voter  needs  and  is  entitled 
to  the  assistance  as  herein  provided  for,  and  there  is  no  near 
relative  present,  or  anyone  else  authorized  hereunder  to  give 
assistance,  the  voter  may  call  to  his  assistance  the  registrar  or 
one  of  the  judges  of  the  election:  Provided,  further,  that  any 
voter  may  upon  his  request  be  accompanied  into  the  voting  booth 
by  a  near  relative  (as  above  defined)  and  obtain  such  assistance 
from  said  member  of  the  family  as  he  may  desire  whether 
disabled  or  not." 

The  Act  repeals  Code  Sections  6055  (a26)  and  6055  (a27),  the  present 
marker  law,  as  to  primaries.  It  does  not  affect  elections. 

The  above  quoted  provisions  of  the  Act  seem  to  be  plain  enough  not 
to  require  any  explanation.  A  question  might  arise  as  to  what  is  an 
illiterate  voter.  Under  the  Constitution,  Article  VI,  Section  4,  and  C.  S. 
5939  enacted  in  pursuance  thereto,  every  person  presenting  himself  for 
registration  is  required  to  be  able  to  read  and  write  any  section  of  the 
Constitution,  except  those  persons  who  are  entitled  to  register  under  what 
is  well  known  as  the  Grandfather  Clause.  Therefore,  it  is  my  opinion 
that  only  those  persons  who  are  registered  under  the  Grandfather 
Clause  are  entitled  to  claim  the  right  to  request  assistance  of  a  marker 
by   reason   of   illiteracy. 

A  question  may  also  arise  as  to  what  constitutes  physical  disability. 
The  Act  says  a  person  who  by  reason  of  physical  disability  is  unable  to 
mark  his  ballot,  which  means,  in  my  opinion,  any  kind  of  physical  dis- 
ability which  meets  the  requirements  of  the  Act.  It  might  be  blindness, 
paralysis,  or  any  other  type  of  physical  disability  sufficient  to  cause  the 
voter  to   be  unable  to    mark   his   ballot. 

Subject:  Election  Laws;  Salaries  and  Fees;  County  Boards  of 

Elections 

23  February,  1940. 

You  state  that  the  State  Board  of  Elections  proppses  to  hold  regional 
meetings  in  different  parts  of  the  State  during  the  week  of  March  25, 
and  that  you  are  requesting  members  of  the  various  County  Boards  of 
Elections  to  attend  the  meeting  at  the  point  nearest  their  respective 
homes,  and  you  inquire  if  members  of  County  Boards  who  attend  these 
meetings  will  be  entitled  to  receive  compensation  for  their  services, 
together  with  traveling  expenses,  to  be  paid  by  their  respective  counties. 

C.  S.  5925  is  in  part  as  follows: 

"The  members  of  the  County  Board  of  Elections  shall  receive 
in    full    compensation    for    their    services    three    dollars    per    day 
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for  the  time  they  are  actually  engaged  in  the  discharge  of  their 
duties,  together  with  such  other  expenses  as  are  necessary  and 
incidental    to    the    discharge    of    their    duties." 

I  am  of  the  opinion  that  upon  the  call  of  the  Chairman  of  the  State 
Board  for  the  members  of  the  various  county  boards  to  attend  an  official 
meeting,  they  should  receive  compensation  in  the  amount  above  provided, 
and  that  their  mileage  and  subsistence  would  be  a  proper  charge  under 
this    statute   and   should   be   paid    by   their   respective    counties. 

Subject:  Elections;  Primaries;  Filing  Notice  of  Candidacy  Through 

AN  Agent 

18  April,  1940. 

I  have  your  letter  of  April  16,  in  which  you  advise  that  you  have 
had  several  requests  concerning  the  legality  of  a  candidate  filing  through 
an  agent,  as  to  which  you  have  been  holding  that  a  notice  of  candidacy 
signed  by  anyone  other  than  the  candidate  himself  is  not  in  compliance 
with   the    law. 

In  my  opinion,  your  conclusion  is  correct.  C.  S.  6022  requires  that 
candidates  for  all  offices  in  any  primary  election  shall  file  "a  notice  and 
pledge"    in    the    following    form: 

"I   hereby  file   my   notice    as    a    candidate    for   the    nomination 

as in  the  primary  election  to  be  held  on 

I  affiliate  with  the party,  and  I  hereby  pledge 

myself  to  abide  by  the  results  of  said  primary,  and  to  support  in 

the  next  general  election  all  candidates  nominated  by  the 

party." 
It  seems  to  me  to  be  self-evident  that  the  intention  of  the  General 
Assembly  was  to  require  the  candidate  to  sign  the  notice  and  pledge 
in  propria  persona  and  that  this  could  not  be  done  vicariously.  It  is  my 
opinion  that  your  ruling  requiring  the  notice  and  pledge  to  be  signed 
by  the  candidate  should  be  adhered  to. 

Subject:  Elections;  Registration;  Oath  of  Elector 

18  April,  1940, 

I  have  your  letter  of  April  12,  in  which  you  submit  to  me  the  follow- 
ing question: 

"Please  give  me  your  opinion  on  whether  it  is  necessary  for  a  voter 
who  has  heretofore  registered  to  vote,  to  be  again  sworn  when  he  presents 
himself    for   registration   under    an    order    requiring    a    new    registration." 

C.  S.  5940  provides  in  part  as  follows:  "In  all  cases  the  applicant  for 
registration  shall  be  sworn  before  being  registered  *  *  *."  Every  person 
qualified  as  an  elector  is  required  to  take  the  oath  in  the  form  set 
forth  in  that  section,  and  thereupon  said  person,  if  otherwise  qualified, 
shall    be   entitled   to   register. 

In  cases  of  a  new  registration  of  voters  under  Chapter  263,  Public 
Laws  of  1939,  it  is  my  opinion  that  electors,  when  registering  in  this 
new  registration,  are  required  to  take  the  oath  as  provided  by  the  section 
above  mentioned,  except  those  persons  whose  names  are  transferred, 
who  are  recorded  as  having  registered  under  the  Grandfather  Clause  of 
the  Constitution  of  North  Carolina,  as  provided  in  Section  5  of  said 
Chapter    263. 


OPINIONS  TO  STATE  BOARD  OF  CHARITIES  AND 
PUBLIC  WELFARE 


Subject:    County  Board  of  Welfare;   County  Superintendent  of 
Public  Welfare;  Selection  of  Personnel 

4  August,  1938. 
I  have  your  letter  of  July  30,  in  which  you  advise  that  you  have  a 
request  from  the  Chairman  of  the  Sampson  County  Board  of  Public 
Welfare  on  the  subject  of  the  duties  of  the  County  Board  of  Public 
Welfare  with  respect  to  employment  of  the  personnel  for  the  handling 
of  Old  Age  Assistance  and  Aid  to  Dependent  Children.  The  precise  ques- 
tion involved,  as  I  understand  from  conference  with  you,  is  as  to  whether 
the  appointments  of  personnel  serving  the  County  Board  shall  be  made 
by  the  Superintendent  or  the  County  Board. 

Section  13  of  the  Old  Age  Assistance  Act,  subsection  (b),  provides 
that  the  State  Board  shall  have  the  power  to  make  the  rules  and  regu- 
lations, and  take  such  action  as  may  be  necessary  or  desirable  for  carry- 
ing out  the  provisions  of  this  Act,  which  are  binding  on  the  Boards  of 
County  Commissioners  and  County  Welfare  Boards.  Subsection  (c) 
authorizes  the  State  Board  to  establish  minimum  standards  for  personnel 
of  the  County  Boards  and  to  make  necessary  rules  and  regulations  to 
maintain    these    standards. 

Section  14  of  the  Act  provides  that  the  County  Boards  shall  perform 
the  duties  required  of  them  by  the  Act,  under  the  supervision  and 
direction  of  the  State  Board,  and  in  accordance  with  the  rules  and  regu- 
lations prescribed  by  the  State  Board.  Acting  under  this  authority,  the 
State  Board  has  adopted  the  Manual  of  Procedure  and  Rules  and  Regu- 
lations for  the  Administration  of  Old  Age  Assistance  and  Aid  to 
Dependent  Children,  under  which  the  selection  of  personnel  in  the  County 
Boards  is  fixed  as  a  responsibility  of  the  County  Superintendent,  in  con- 
sultation with  the  Field  Social  Work  Representative. 

In  my  opinion,  under  the  above  referred  to  provisions  of  the  Act, 
the  State  Board  had  the  right  to  adopt  and  promulgate  this  rule  and 
regulation,  which  is  binding  on  the  County  Board  and  determine  the 
procedure  to  be  followed  in  the  selection  of  personnel  serving  the  County 
Board. 

Subject:   Poor  Reuef;   WPA   Sewing  and  Mattress  Projects 

10  August,  1938. 
In  answer  to  your  inquiry  of  August  8th  concerning  the  power  of 
County  Commissioners  to  provide  funds  for  WPA  sewing  and  mattress 
projects,  the  provisions  of  Consolidated  Statutes  1927(28)  and  1335 
authorize  County  Commissioners  to  provide  for  the  maintenance,  comfort, 
and  well-ordering  of  the  poor.  In  Copple  v.  Commissioners,  138  N.  C. 
127,   page    132,   our   Supreme    Court   said: 
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"The  general  duty  is  here  imposed  of  providing  for  the  poor; 
the  place,  method  and  extent  of  relief  are  vested  in  the  judgment 
and   discretion   of   the    County   Commissioners." 

In  view  of  the  statute  and  the  above  case,  it  seems  clear  that  County 
Commissioners  are  authorized  to  make  expenditures  and  to  assist  in 
carrying  on  sewing  and  mattress  projects  under  the  WPA,  since  these 
are   poor  relief  projects. 

Subject:  Old  Age  Assistance;  Amount  of  Grants;  Number  of  Persons 

20  September,  1938. 

You  have  requested  me  to  furnish  you  with  an  opinion  as  to  the 
amount  of  grants  for  Old  Age  Assistance  which  may  be  made  in  any 
county  and  the  controlling  provisions   of  the  law  in   this   respect. 

Under  Section  15  of  the  Act,  the  limitation  placed  upon  awards  is 
that  in  no  case  shall  they  exceed  $30.00  pei-  month  or  $360.00  in  one  year. 

Under  Section  3  of  the  Act,  it  is  provided  that  the  Act  is  intended  to 
create  a  State-wide  system  of  old  age  relief  to  operate  uniformly  through- 
out the  State  and  in  every  county  thereof,  and  with  due  regard  to  the 
varying  living  conditions  and  the  financial,  physical,  and  other  conditions 
of  the   recipient   of   such   relief. 

In  Section  6  of  the  Act,  subsection  (c),  it  is  provided  as  a  test  for 
eligibility  that  the  applicant  has  not  sufficient  home  or  other  resources 
to  provide  a  reasonable  subsistence  compatible  with  decency  and  health. 
In  Section  6,  subsection  (f),  it  is  provided:  "The  amount  of  assistance 
which  any  person  shall  receive  shall  be  determined  with  due  regard  to 
the  resources  and  necessary  expenditures  of  the  individual  and  the  con- 
ditions existing  in  each  case,  and  in  accordance  with  the  rules  and 
regulations  made  by  the  State  Board:  and  shall  be  sufficient  when  added 
to  all  other  income  and  support  of  the  recipient  to  provide  such  person 
with  a  reasonable  subsistence  compatible  with  decency  and  health;  but 
not  exceeding  $30.00  per  month  or  $360.00  during  one  year   *   '•=." 

Under  Section  13(a)  the  State  Board  of  Charities  and  Public  Welfare 
is  given  the  power  to  supervise  the  administration  of  assistance  to  needy 
aged  under  this  Act  by  the  County  Boards,  and  by  subsection  (b)  to  make 
such  rules  and  regulations  and  take  such  action  as  may  be  necessary 
or   desirable   for  carrying   out  the   provisions    of  this    Act. 

Under  the  above  referred  to  provisions  of  the  Act,  it  is  apparent  that 
the  amounts  of  the  gi-ants  for  old  age  assistance,  subject  to  the  limi- 
tations provided  by  the  Act,  are  made  to  apply  in  individual  cases  depend- 
ing upon  the  need  of  the  recipient  and  in  order  to  maintain  the  recipient 
in    decency    and    health. 

These  conditions  under  the  provisions  of  the  Act  are  to  be  applied 
to  the  individual,  with  due  regard  to  the  varying  living  conditions  and 
financial,    physical   and    other   conditions    of   the    recipient    of    such    relief. 

In  addition  to  the  limitations  mentioned,  there  is  the  very  practical 
limitation  of  the  amount  of  money  provided  by  State  and  county  funds 
which  may  be  utilized  for  the  purpose  of  making  awards  for  old  age 
assistance.  The  funds  on  the  part  of  the  State  are  provided  by  an  appro- 
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priation  made  by  the  General  Assembly  of  1937.  The  amounts  provided 
by  counties  are  provided  by  annual  tax  levies  in  accordance  with  the 
proportions  in  the  provisions  set  up  in  the   Act. 

Under  the  authority  vested  in  the  State  Board  of  Charities  and  Public 
Welfare,  it  has  a  right  and  it  is  its  duty  to  investigate  the  general  living 
conditions  in  the  several  counties  and  communities  in  the  State  and 
inform  itself  as  to  the  amount  of  money  necessary  to  be  provided  to 
maintain  a  person  without  means  in  that  community  in  decency  and  in 
health.  These  conditions,  it  is  recognized  by  the  Act,  vary  in  different 
portions  of  the  State  where  the  cost  of  living  is  not  the  same  as  else- 
where. Having  made  this  investigation  and  ascertained  the  reasonable 
amount  necessary  to  maintain  an  aged  person  without  means  of  support 
in  such  community,  in  considering  the  individual  case  of  any  recipient 
of  Old  Age  Assistance,  the  information  so  obtained  can  be  applied. 
Always,  however,  it  is  a  matter  of  the  individual  that  is  dealt  with  by 
the  law. 

Under  Section  18  of  the  Act,  the  State  Board  of  Allotments  and 
Appeal  is  given  the  power  to  review  any  decision  of  the  Board  of 
County  Commissioners  or  the  County  Board  of  Welfare,  upon  notice 
to  these  Boards.  Upon  such  review  the  State  Board  of  Allotments  and 
Appeal  may  revise  the  allotments  so  made,  either  by  increasing  them 
or  decreasing  them  as  to  each  individual  recipient.  The  decisions  of  the 
State   Board   are   binding   upon    the    counties. 

The  County  Board  of  Welfare  is  not  authorized  under  the  law  to 
proceed  to  divide  up  among  the  aged  persons  in  the  county  the  total 
sum  which  it  is  estimated  may  be  available  to  that  county  from  federal, 
state  and  county  funds.  In  each  instance  the  County  Board  must  proceed 
to  consider  the  individual  case  and  make  the  award,  based  upon  the 
individual  need  of  the  applicant  and,  of  course,  limited  by  the  total  avail- 
able  funds    which    can    be    provided    therefor. 

Subject:  Adoption  Laws;  Consent  of  Parents  or  Guardians; 
Grandparents 

24  October,   1938. 

I  find  no  specific  authorization  in  the  adoption  laws  for  grandparents 
to  sign  a  release  of  all  rights  to  a  child  which  is  to  be  adopted.  How- 
ever, there  are  numerous  references  in  the  act  to  (C.  S.  191(4))  "parents 
or  surviving  parent  or  guardian,  or  the  person  or  persons  having  charge 
of  such  child,  or  with  whom  it  may  reside";  (191(5))  "with  the  consent 
of  the  parent  or  parents  if  living  or  of  the  guardian,  if  any,  or  of  the 
person  with  whom  such  child  resides,  or  who  may  have  charge  of  such 
child." 

In  the  instant  case  we  have  an  illegitimate  minor  child  of  a  young 
woman  who  died  in  childbirth  at  the  home  of  her  mother  and  father; 
the  grandparents  had  charge  and  custody  of  this  illegitimate  child  from 
the  time  of  its  birth,  and  supported  it  up  to  the  time  that  they  released 
the  custody  and  care  of  the  same  to  Mrs.  Breckenridge.  As  stated  above, 
even  though  there  is  no  specific  statutory  authority  for  the  grandparents 
in   cases    of  this   kind   to   sign   a   release    of   the    custody   thereof   for   the 
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purpose  of  having  it  adopted,  I  think  that  the  Legislature  intended,  in 
view  of  the  quotations  from  the  adoption  laws  referred  to  above,  to 
permit  under  such  circumstances  the  grandparents  to  sign  a  release. 
Certainly,  the  chance  for  a  question  to  be  raised  as  to  the  legality  of  the 
adoption   proceedings    is    most   remote. 

Subject:  Adoption  Proceedings;  Jurisdiction 

9  November,  1938, 
You  state  that  a  person  has  moved  away  from  this  State  and  has 
been  maintaining  his  home  in  the  State  of  Virginia  for  a  period  of  four 
and  one-half  years.  However,  he  is  in  the  service  of  the  Federal  Gov- 
ernment and  during  this  entire  period  has  retained  his  residence  for  the 
purpose  of  voting  in  the  State  of  North  Carolina,  from  whence  he  moved 
four   and   one-half   years    ago   to    Alexandria,    Virginia. 

Under  the  statute  appearing  in  the  Article  on  elections  laws,  C.  S. 
5937,  it  is  true  that  a  person  who  is  in  the  Federal  Government  service 
and  removes  himself  and  family  to  the  District  of  Columbia,  or  other 
territory,  shall  not  be  considered  to  have  lost  his  residence  in  this  State 
during  the  period  of  such  service.  However,  there  is  some  doubt  in  my 
mind  as  to  whether  or  not  such  a  person  has,  under  this  provision  in  the 
law,  retained  his  residence  in  this  State  to  such  an  extent  that  he  could 
bring  an  adoption  proceeding  in  the  courts  of  this  State.  I  think  the  better 
opinion  is  that  this  adoption  proceeding  should  be  brought  in  the  State 
of  Virginia. 

Subject:   Adoption   Proceedings;   Interlocutory   Orders;   Revocation 

25  November,  1938. 

As  I  understand  your  letter  of  November  23,  the  mother  of  a  child 
consented  to  its  adoption,  a  petition  was  filed  and  an  interlocutory  order 
issued,  but,  before  the  completion  of  the  adoption,  the  mother  has  entered 
her  objection  and  wishes  to  withdraw  her  consent  to  the  adoption 
proceedings. 

Since  the  final  adoption  order  has  not  been  signed,  I  am  of  the 
opinion  that  since  the  matter  is  still  before  the  Court,  the  Clerk  may, 
under  authority  of  C.  S.  191  (9),  "for  good  cause  shown,"  revoke  the 
interlocutory  order  of  adoption. 

Subject:  Criminal  Law;  Abandonment  of  Wife;  Jurisdiction 

16  January,  1939. 

The  provision  in  Senate  Bill  58,  Title  II,  Section  35,  refers  to  Con- 
solidated Statutes  4447  which  is  a  criminal  statute  providing  that  if  any 
husband  shall  wilfully  abandon  a  wife  without  providing  adequate  sup- 
port for  such  wife  and  the  children  which  he  may  have  begotten  upon 
her,  such  husband  shall  be  guilty  of  a  misdemeanor. 

I  think  that  the  provision  in  the  Social  Security  Act,  to  which  you 
refer,  to  the  effect  that  in  all  cases  of  desertion  every  effort  shall  be 
made  to  apprehend  a  parent  who  has  violated  the  statute,  simply  means 
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that  if  it  comes  to  your  knowledge  that  there  has  been  a  violation  of 
the  statute,  it  would  be  your  duty  to  report  the  same  to  the  solicitor  of 
the  district  or  the  solicitor  of  the  Recorders  Court  which  has  jurisdic- 
tion of  the  crime.  Of  course,  you  should  furnish  the  solicitor  with  any 
evidence  which  you  might  have  obtained  concerning  such  a  violation,  in 
order  that  the  defendant  might  be  convicted  if  the  evidence  warrants 
the    same. 

Subject:  Boards;  State  Board  of  Charities,  etc.;  Appointment  of 

Members;  Term 

18  January,  1939. 

Under  Michie's  Code,  1937  Supplement,  Section  5014,  it  is  provided 
that  "as  soon  as  practicable  after  the  ratification  of  this  law"  appointments 
are  made  of  the  members  of  boards  of  charities  and  public  welfare  in  each 
county.  One  member  is  appointed  by  the  board  of  county  commissioners, 
who  serves  for  a  term  of  two  years,  and  thereafter  for  a  term  of  three  years. 
The  appointment  of  this  member  was  made  in  May  1937  and  the  original 
term  would  expire  in  May  1939. 

The  State  Board  appoints  one  member  who  serves  for  a  term  of  one 
year,  and  thereafter  is  appointed  for  a  term  of  three  years.  The  original 
term  of  this  member  expired  in  May  1938  and  his  successor  is  now  serving 
for  the  three  year  term. 

The  third  member  appointed  by  the  two  members  so  selected  serves 
for  a  term  of  three  years.  Having  been  appointed  in  May  1937,  his  term 
would  expire   in   1940. 

The  county  superintendent  is  elected  on  the  first  Monday  in  June.  The 
member  who  is  appointed  by  the  board  of  county  commissioners  in  May 
of  this  year  will  be  a  member  of  the  board  which  elects  the  county  super- 
intendent in  June  of  this  year.  He  will  be  serving  with  the  two  members 
appointed  otherwise,  as  mentioned  above.  The  board  as  constituted  at 
the  present  time  would  not  be  the  board  to  elect  the  county  superintendent 
in  June,  as  the  board  will  in  June  have  a  new  member  designated  by  the 
board  of  county  commissioners  in  May. 

Subject:   Orphanages;  Jurisdiction  of  State  Board  op  Public 
Welfare;  License 

28  January,  1939. 
An  examination  of  subsection  (5)  of  Section  5006  of  the  Consolidated 
Statutes  discloses  that  the  State  Board  of  Charities  and  Public  Welfare  is 
empowered  "To  grant  license  for  one  year  to  such  persons  or  agencies  to 
carry  on  such  work  as  it  believes  is  needed  and  is  for  the  public  good,  and 
is  conducted  by  reputable  persons  or  organizations,  and  to  revoke  such 
license  when  in  its  opinion  the  public  welfare  or  the  good  of  the  children 
therein  is  not  being  properly  subserved;  Provided,  subsection  five  shall  not 
apply  to  any  orphanage  chartered  by  the  laws  of  the  State  of  North  Carolina, 
owned  by  a  religious  denomination  or  a  fraternal  order,  and  having  a  plant 
and  assets  not  less  than  sixty  thousand  dollars  ($60,000),  nor  shall  it  apply 
to  orphanages  operated  by  fraternal  oi'ders,  under  charters  of  other  states, 
which  have  complied  with  the  corporation  laws  of  North  Carolina  and 
have   that   amount   of   property." 
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The  Eliada  Orphanage  of  Asheville,  North  Carolina,  is  not  within  the 
exceptions  of  this  section  and,  therefore,  it  is  within  the  jurisdiction  of 
the  State  Board  of  Charities  and  Public  Welfare. 

Subject:  Placement  op  Child;  Adoption;  Compliance  with  State  Law 

20  February,  1939. 
I  have  your  letter  of  February  14,  relative  to  the  placement  of  a  child 
with  Mr.  and  Mrs.  H.  L.  Keller  of  Charlotte,  and  I  advise  that  there  has 
not  been  a  compliance  with  Sections  1  and  2  of  Chapter  226  of  the  Public 
Laws  of  1931  in  that,  first,  the  consent  of  the  State  Board  of  Charities 
and  Public  Welfare  has  not  been  obtained  for  the  adoption  of  this  child; 
second,  there  is  no  written  agreement  with  the  Board  to  the  effect  that  this 
child  would  be  removed  from  the  State  upon  request  of  your  Board,  for 
any  of  the  causes  set  out  in  the  above  Act;  and,  third,  there  is  no  bond 
filed  in  accordance  with   Section  2  of  the  Act. 

I  do  not  think  that  the  mere  fact  that  the  Court  from  another  state 
ordered  a  child  to  be  placed  in  the  custody  of  a  resident  of  this  State 
would  in  anywise  relieve  any  person  of  the  necessity  of  complying  with 
the  adoption  laws  of  this  State. 

Subject:  Aid  to  Dependent  Children;  Incapacity  of  Parent  Following 

Jail  Sentence 

27  February,  1939. 
You  ask  for  an  opinion  concerning  the  giving  of  aid  to  dependent 
children  when  a  father  returns  from  serving  a  jail  sentence.  Section  35 
of  Chapter  288,  of  the  Public  Laws  of  1937,  does  not  contain  a  reference 
to  temporary  incapacity  which  is  not  related  to  the  physical  or  mental  in- 
capacity of  the  father,  yet  it  would  seem  to  be  a  proper  construction  of  the 
law  and  in  furtherance  of  its  purpose  to  permit  those  who  have  charge 
of  the  administration  of  the  act  to  continue  payments  for  a  reasonable 
time  after  the  father  returns  from  serving  a  jail  sentence.  While  he  may 
be  physically  and  mentally  capable,  he  is  practically  incapacitated  until  a 
community  sees  fit  to  restore  him. 

Therefore,  it  is  my  opinion  that  your  department  should  exercise 
its  discretion  in  continuing  payments  for  such  a  period  of  temporary  in- 
capacity. It  would  be  impossible  to  state  what  the  limits  of  such  an  ex- 
tension should  be,  and  would  again  depend  on  the  judgment  of  those  in 
charge  of  the  administration  of  the  law.  It  would  have  to  be  reasonable  in 
view  of  all  of  the  circumstances  surrounding  the  case. 

Subject:  Old  Age  Assistance;  House  Bill  No.  474,  Section  1   (d). 
Ratified  April  4,  1939 

17  April,  1939, 
House  Bill  No.  474,  Section  1(d),  ratified  on  the  4th  day  of  April,  1939, 
amended  Section  6(f)  of  Chapter  288  of  the  Public  Laws  of  1937  by  sub- 
stituting for  the  words  "Has  been  a  resident  of  this  State  for  five  out  of 
nine  years  preceding  his  application  and  for  one  year  immediately  preceding 
the  same,"  the  following:  "Has  been  a  resident  of  this  State  for  two  out 
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of  the  five  years  preceding  his  application  and  for  one  year  immediately 
preceding  the  same." 

The  Federal  Social  Security  Act,  U.  S.  C.  A.,  Title  42,  Section  302  (b-2), 
requires  the  State  Plan  not  to  provide:  "Any  residence  requirement  which 
excludes  any  resident  of  the  State  who  has  resided  therein  five  years  during 
the  nine  years  immediately  preceding  the  application  for  Old  Age  Assist- 
ance and  has  resided  therein  continuously  for  one  year  immediately  pre- 
ceding the  application."  A  question  has  arisen  as  to  whether  or  not  the 
1939  amendment  limits  the  State  Plan  as  to  residence  eligibility  beyond 
the  requirements   of  the  Federal  Act. 

Section  26  of  Chapter  288,  Public  Laws  of  1937,  provides  in  part  as 
follows: 

"Section  26.  Further  Powers  and  Duties  of  State  Board.  *  *  * 
and  the  provisions  of  this  Act  with  respect  to  handling  disburse- 
ments of  Federal  funds,  where  contrary  to  the  rules  and  regulations 
of  Federal  authority,  shall  be  deemed  directory  only,  so  that  such 
rules  and  regulations  shall  prevail;  but  otherwise  they  shall  be 
mandatory." 

The  obvious  purpose  of  the  1937  Act  and  the  1939  amendment  was  to 
conform  to  the  requirements  of  the  Federal  Social  Security  Act  in  order 
that  the  State  might  participate  in  the  benefits  of  the  Federal  Plan.  I  under- 
stand that  the  State  Board  of  Charities  and  Public  Welfare  has  under 
consideration  the  adoption  of  a  rule  which  will  become  a  part  of  the  State 
Plan,  which  will  provide  as  follows: 

"That  any  person,  otherwise  eligible,  who  has  been  a  resident 
of  this  State  for  five  out  of  the  nine  years  immediately  pre- 
'  ceding  his  application  and  who  has  resided  in  this  State  con- 
tinuously for  one  year  immediately  preceding  the  same  shall  be 
eligible  for  Old  Age  Assistance  and  such  applicant  shall  be 
considered  as  coming  within  the  residence  requirements  of  the 
State   Plan." 

It  is  my  opinion  that  your  Board  would  be  authorized  and  empowered 
under  the  law  to  adopt  the  foregoing  resolution  and  make  it  a  part  of  the 
State  Plan  and  that  it  would  be  in  all  respects  valid  and  binding  on  State 
authorities. 

Provision  can  be  made  for  the  payment  of  such  awards  as  may  be  made 
to  such  persons  as  do  hot  come  within  the  residence  requirement  of  two 
out  of  the  last  five  years  immediately  preceding  the  application,  but  who 
do  come  within  the  residence  requirement  of  five  out  of  the  last  nine  years, 
from  the  funds  appropriated  by  Section  2  of  Chapter  436,  Public  Laws  of 
1937,  up  to  July  1,  1939,  without  calling  upon  counties  to  participate  therein; 
and  payments  for  such  purposes  as  may  accrue  in  the  biennium  1939-1941 
may  be  legally  paid  from  the  appropriation  made  for  Old  Age  Assistance 
by  the  Budget  Appropriation  Act  of  1939.  In  the  event  the  funds  appropriated 
for  such  purpose  are  inadequate,  the  same  may  be  supplemented  by  allot- 
ments from  the  Contingency  and  Emergency  Fund  appropriated  for  the 
next  biennium. 
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Subject:  Aid  to  Dependent  Children;  Eligibility 

28  April,   1939. 

Your  letter  raises  the  question  of  whether  a  check  dated  April  1,  for  the 
April  grant,  should  be  paid  to  a  mother  in  case  the  child  dies  on  that  date. 
It  is  my  opinion  that  the  mother  is  eligible  to  receive  the  April  grant  in 
behalf  of  the  child.  She  was  eligible  on  April  1,  at  which  time  the  child  was 
alive,  and  if  the  check  had  been  given  to  her  and  had  been  spent  by  her  prior 
to  the  child's  death  on  that  day,  no  question  could  have  been  raised. 

I  note  that  this  concurs  with  your  ruling  in  connection  with  a  child 
who  becomes  sixteen  on  the  first  of  the  month,  who  was  held  to  be  eligible 
to  receive  the  grant  for  that  month.  In  addition,  it  seems  to  me  that  the 
practical  circumstances  involved  would  justify  the  payment  of  this  check. 

Subject:  Welfare  Law;  Election  of  County  Superintendents 

27  May,  1939. 
In  answer  to  your  letter  of  May  26  concerning  the  election  of  superin- 
tendents of  public  welfare,  it  is  the  opinion  of  this  office : 

(1)  No  member  can  vote  by  proxy  but  must  be  present  at  the  meeting 
scheduled  for  the  election  of  a  county  superintendent  of  public  welfare. 

(2)  A  quorum  in  the  case  of  a  joint  session  of  two  or  more  groups  is 
the  majority  of  the  total  number  present,  regardless  of  the  number  of 
representatives  from  each  group.  In  your  case,  (a)  a  quorum  would  be 
five,  and   (b)   it  would  be  four. 

Subject:  Old  Age  Assistance;  Confederate  Widows 

27  May,  1939. 
Chapter  102  of  the  Public  Laws  of  1939  is  very  definite  in  providing  that 
the  Confederate  pensioner  who  is  eligible  for  Old  Age  Assistance  must 
be  transferred  from  Confederate  Pensions  to  Old  Age  Assistance.  The 
wishes  of  the  pensioner  in  this  regard  cannot  be  considered  as  the  statute 
is   mandatory. 

Subject:  Paupers;  Legal  Settlement 

1  July,  1939. 

Your  letter  of  June  29  inquires  about  the  case  of  Kelley  Farmer,  and 
raises  a  question  as  to  the  definition  of  "pauper." 

You  quote  from  C.  S.  1342  concerning  the  methods  of  acquiring  a  legal 
settlement.  Subsection  (6)  deals  with  persons  who  come  into  North  Carolina 
from  another  state.  These  persons  are  required  to  have  a  three  year 
settlement,  "unless  at  the  time  of  so  migrating  he  or  she  was  able  to  main- 
tain himself  in  such  sense  as  that  he  or  she  would  not  be  deemed  a  pauper." 

The  above  provision  seems  to  indicate  clearly  that  the  person  must 
have  been  able  to  maintain  himself  at  the  time  of  coming  into  the  State, 
and,  therefore,  a  person  who  could  not  maintain  himself  and  was  supported 
by  relatives  in  North  Carolina  would  have  to  reside  for  three  years  before 
securing  a  legal  settlement. 
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Under  this  interpretation  Kelley  Farmer  would  not  gain  a  residence  in 
North  Carolina  until  he  has  resided  continuously  for  three  years  in  the 
county  in  question.  The  fact  that  no  public  aid  was  requested  should  not 
be  the  determining  factor,  in  view  of  the  specific  provisions  of  subsection 
(6). 

Subject:  Payment  of  Vouchers  for  Old  Age  Assistance  and  Aid  to 

Dependent  Children 

6  July,  1939. 
You  have  referred  to  me  a  letter  to  you  from  Mr.  W.  F.  C.  Edwards, 
County  Accountant   of   Perquimans    County,   under   date   of  July   1,  which 
letter  is  as  follows: 

"The  July  vouchers  for  Old  Age  Assistance  received  this  morn- 
ing. I  would  like  to  know  how  the  county  is  to  pay  the  vouchers 
and  keep  the  record  straight. 

"This  county  has  a  Treasurer,  and  all  funds  are  turned  over 
to   him. 

"The  vouchers  are  drawn  on  'To  the  County  Treasurer  or  like 
Official  or  Agency',  payable  at  Hertford  Banking  Co.  What 
authority  has  the  Hertford  Banking  Co.  to  pay  the  checks  without 
the  signature  of  the  Treasurer? 

"The  Chairman  Welfare  Board  is  an  office  without  compensation 
and  it  seems  to  me  this  is  giving  him  unnecessary  work. 

"Please  let  me  hear  from  you  at  once,  as  the  Treasurer  will 
withhold  payment  of  these  checks  until  he  is  instructed  how  to 
handle  them." 

The  bank  would  not  be  authorized  to  pay  these  vouchers  unless  it  was 
requested  and  directed  to  do  so  by  the  County  Treasurer.  The  County 
Treasurer  can  authorize  the  bank  to  pay  the  vouchers  and  charge  the  same 
to  his  account  as  County  Treasurer,  either  by  stamping  each  of  the  vouchers, 
authorizing  the  bank  to  charge  the  same  to  his  account,  or  by  author- 
izing the  bank  to  pay  the  same  according  to  the  list  of  vouchers  approved 
by  the  County  Auditor. 

I  understand  from  you  that  when  the  vouchers  are  made  up,  yoii  make 
a  list  of  the  vouchers  going  to  each  county,  a  copy  of  which  is  furnished 
to  the  County  Auditor  and  the  County  Treasurer.  For  convenience,  the 
County  Treasurer  could  authorize  the  bank  carrying  his  account  to  pay, 
when  presented,  all  vouchers  listed  thereon,  drawn  on  the  County  Treasurer. 
This  would  probably  be  the  most  practical  way  to  handle  the  matter. 

Subject:  Old  Age  Assistance;  Citizenship  of  Married  Women 

11  July,  1939. 

You  inquire  whether  a  woman  who  was  born  in  North  Carolina  and 
lived  here  all  her  life  lost  her  citizenship  by  marrying  a  German  citizen 
in  1887. 

Prior  to  1907  there  was  no  Federal  statute  dealing  with  this  matter. 
The  1907  statute  specifically  provided  that  where  a  woman  citizen  mai*ried 
an  alien,  she  took  the  nationality  of  her  husband  and  lost  her  American 
citizenship.  This  act  was  repealed  in  1922,  and  the  present  law  is  that  a 
woman  does  not  cease  to  be  a  citizen  by  marrying  an  alien  unless  she  makes 
a  formal  renunciation  of  her  citizenship. 
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You  present  a  case  of  marriage  prior  to  1907,  and  the  general  rule  found 
in  the  cases  involving  such  marriages  is  that  an  American  woman  who  mar- 
ried an  alien  prior  to  1907,  and  has  resided  continuously  in  the  United  States, 
did  not  lose  her  status  as  a  citizen.  In  the  case  of  In  Re:  Fitzroy,  4  F.  (2d) 
541,  the  Massachusetts  Federal  Court  said: 

"At  common  law  a  woman  who  was  a  citizen  of  the  United  States 
did  not  lose  her  citizenship  by  marriage  to  an  alien  unless  she 
removed  from  the  country." 

See  also  In  Re:  Lynch,  31  F.  (2d)  762,  and  Petition  of  Zogbaum,  32  F. 
(2d)  911.  In  the  latter  case  an  American  woman  married  an  alien  in  Sweden 
prior  to  1907  and  resided  there  until  her  husband's  death,  when  she  re- 
turned to  the  United  States.  It  was  held  that  she  did  not  lose  her  citizenship, 
as  the  termination  of  the  marriage,  plus  the  resumption  of  domicile  in  the 
United   States,   revived  her   status. 

Thus,  the  rule  of  these  cases  and  the  present  statute  on  the  subject 
would  require  some  act  in  addition  to  marriage  for  a  loss  of  citizenship 
to  result. 

In  the  case  you  present,  it  is  my  opinion  that  Maggie  Taylor  Roy  is  a 
citizen  of  the  United  States  and,  therefore,  eligible  for  Old  Age  Assistance, 

Subject:  Welfare  Laws;   Salary  of  County  Welfare  Superintendent 

14  July,  1939. 

I  have  a  letter  fi-om  the  County  Commissioners  of  Mitchell  County  con- 
cerning the  reduction  in  salary  of  the  County  Welfare  Officer  from  $150.00 
to  $100.00  per  month.  You  left  with  me  a  letter  from  Mrs.  Eloise  G. 
Franks  of  Macon  County,  concerning  the  reduction  of  her  salary  by  the 
County  Commissioners  from  $150.00  to  $125.00  per  month.  Since  other 
County  Commissioners  may  follow  these  examples,  you  request  a  ruling 
concerning  their  authority,  and  what  might  be  done  about  it. 

In  the  first  place,  C.  S.  5016,  as  amended  by  Section  5  of  Chapter  319, 
Public  Laws  of  1937,  provides  for  the  election  of  a  County  Superintendent 
of  Public  Welfare  by  a  joint  session  of  the  County  Commissioners  and 
the  County  Board  of  Public  Welfare.  Apparently,  this  procedure  is  being 
carried  out  in  all  of  the  counties,  and  it  appears  to  be  customary  to  fix  the 
salary  of  the  County  Superintendent  of  Public  Welfare  at  the  same  time. 
A  further  provision  of  C.  S.  5016,  as  amended,  is: 

"The  County  Superintendent  of  Public  Welfare  shall  receive 
such  salary  as  may  be  determined  upon  by  the  Board  of  County 
Commissioners,  either  at  the  time  of  his  appointment  or  at  such 
time  as  they  may  be  in  regular  session  or  a  called  session  for  the 
purpose.  The  salary  shall  be  sufficient  to  secure  the  services  of  a 
well  qualified  person.  The  salary  so  fixed  shall  be  paid  by  the 
counties  respectively." 

with  the  following  proviso  that  payment  of  the  salary  may  be  made  from 
State  and  Federal  funds  where  "financial  conditions  of  the  county  render 
it  urgently  necessary."  The  language  of  this  section  clearly  vests  in  the 
County  Commissioners  the  power  to  fix  the  salary. 

Chapter  395  of  the  Public  Laws  of  1939,  subsection  (o),  provides  as 
follows: 
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"The  Board  of  County  Commissioners  and  the  County  Board  of 
Welfare,  in  joint  session,  shall  determine  the  number  and  salary  of 
employees  of  the  County  Board  of  Welfare,  having  been  advised 
by  the  County  Superintendent  of  Welfare  and  the  State  Board 
of   Charities   and  Public   Welfare." 

This  section  vi^ould  not  seem  to  include  the  Superintendent  as  an  em- 
ployee, although  it  is  likely  that  the  number  and  salary  of  employees  were 
to  be  fixed  by  a  joint  session  for  the  purpose  of  preparing  the  budget. 

By  section  23  of  Chapter  288  of  the  Public  Law^s  of  1937,  concerning  ad- 
ministration expenses,  a  budget  is  to  be  submitted  by  County  Welfare  Boards 
to  the  State  Board  of  Allotments  and  Appeal  for  approval  and  this  budget, 
when  approved,  must  govern  for  the  ensuing  fiscal  year.  Therefore,  if  the 
County  Commissioners  reduce  the  Superintendent's  salary,  the  State  Board 
of  Allotments  should 'be  notified  of  this  reduction  so  that  a  similar  reduc- 
tion may  be  made  in  the  county  welfare  budget.  It  should  be  clear  that 
the  County  Commissioners  who  accept  the  full  amount  set  up  in  the 
budget  and  then  pay  less  to  the  County  Superintendent  would  become 
liable  for  misappropriation  of  funds.  Funds  set  up  in  the  budget  cannot  be 
used  for  other  purposes.  This  result  is  necessary  since  a  large  part  of 
the  budget  for  the  purposes  of  administration  is  made  up  of  Federal  and 
State  funds.  Moreover,  by  Section  13,  Subsections  (b)  and  (e)  of  Chapter 
288  of  the  Public  Laws  of  1937,  the  State  Board  of  Charities  and  Public 
Welfare  has  the  duty  of  providing  for  proper  methods  of  administration  in 
order  to  assure  the  efficient  operation  of  the  public  assistance  program. 
If  the^  efficient  administration  of  public  assistance  in  any  County  is  in 
danger  by  reason  of  the  low  salary  of  the  County  Superintendent,  it  would 
become  the  duty  of  the  State  Board  to  hold  up  State  funds  until  the  difficulty 
is  corrected.  This  may  be  done  by  the  Federal  Social  Security  Board  as  to 
Federal   funds,   if   they   find   that   the    State    administration    is    inefficient. 

I  am  of  the  opinion,  therefore,  that  the  way  to  remedy  any  threat  to 
efficient  administration  by  virtue  of  the  reduction  of  salaries  is  to  deal 
with  the  matter  through  the  budget  of  each  County  and  the  rules  and  regu- 
lations necessary  to  cai-ry  out  the  purposes  of  the  public  assistance  statutes. 

Subject:   State  Board  of  Charities  and  Public  Welfare;   License  to 

Solicit  Funds 
^  28  July,  1939. 

Your  letter  of  July  26,  concerning  an  organization  known  as  "Allied 
Youth,"  does  not  contain  enough  information  for  the  making  of  a  ruling 
by  this  Department.  However,  from  the  facts  which  you  stated,  there 
does  not  appear  to  be  any  reason  why  this  organization  should  be  excepted 
from  the  provisions  of  Chapter  144  of  the  Public  Laws  of  1939.  The  state- 
ment sent  to  you  by  Allied  Youth  indicates  that  they  propose  to  solicit  con- 
tributions by  mail.  They  also  propose  to  sell  literature.  Chapter  144 
entitled  your  Department  to  have  much  fuller  information  as  to  the 
organization  of  Allied  Youth,  what  they  propose  to  do  in  North  Carolina,  the 
names  of  officers  and  agents  who  will  operate  in  North  Carolina,  the 
method  of  operation,  the  purposes  for  which  funds  will  be  solicited,  and 
how  those  funds  will  be  devoted  to  charitable  purposes.  Since  your  Depart- 
ment issues  a  license  without  charge,  you  are  entitled  to  full  information  to 
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determine  that  the  applicant  is  a  bona  fide  organization  engaged  in  solicit- 
ing funds  or  selling  magazines  for  charitable  purposes. 

Many  of  these  organizations  are  foisted  on  the  public  by  publishing 
companies  and  others  for  purely  business  purposes.  Before  we  could  render 
an  opinion  about  "Allied  Youth,"  we  would  have  to  have  considerably 
more  information. 

Subject:  Adoption;  Time  for  Final  Order 

29  July,  1939. 

C.  S.  191,  subsection  (5),  provides  as  follows:  "Within  two  years 
thereafter,  but  not  earlier  than  one  year  from  date  of  such  order,  the 
court,  in  its   discretion,   may  complete   the   adoption   .    .    ." 

It  is  my  opinion  that  this  provision  of  the  statute  makes  it  mandatory 
that  a  final  order  be  made  "within  two  years,  but  not  earlier  than  one 
year."  If  the  two-year  period  has  passed  from  the  date  of  the  inter- 
locutory order,  the  statute  would  seem  to  require  a  new  adoption  pro- 
ceedings. As  applied  to  your  case,  this  presents  a  hardship,  but  the 
language    of    the    statute    is    definite. 

Subject:  Courts;  Juvenile;  Jurisdiction;  Adoption  of  Minors 

28  February,  1940. 

You  inquire  as  to  whether  or  not  the  Judge  of  the  Juvenile  Court 
of  Buncombe  County,  under  the  provisions  of  Chapter  220,  Public  Laws 
of   1935,   has   jurisdiction  in    adoption   proceedings. 

Under  the  provisions  of  Chapter  220  of  the  Public  Laws  of  1935, 
C.  S.  5040  was  repealed  in  so  far  as  it  applied  to  Buncombe  County. 
By  the  same  Act  a  Juvenile  Court  was  created  for  the  County  of 
Buncombe,  with  the  following  provisions  as  to  jurisdiction: 

"Sec.  6.  The  said  juvenile  court  shall  have,  and  is  hereby 
vested  with  all  the  power?,  authority,  and  jurisdiction  hereto- 
fore vested  by  law  for  the  juvenile  courts  of  North  Carolina,  and 
said  power,  authority,  and  jurisdiction  being  as  fully  vested  in 
the  juvenile  court  as  if  herein   particularly   set   forth   in   detail." 

C.  S.  5039  sets  out  in  detail  the  jurisdiction  of  Juvenile  Courts  under 
the  general  law  of  the  State  of  North  Carolina  and  this  section  is  not 
repealed  by  Chapter  220  of  the  Public  Laws  of  1935,  but  on  the  contrary, 
it  might  be  said  that  section  6  of  the  Act  refers  to  this  section  of  the 
Consolidated  Statutes  as  far  as  determining  the  jurisdiction  of  the 
Juvenile  Court  of  Buncombe  County  is  concerned.  There  is  nothing  con- 
tained in  C.  S.  5039  which  would  tend  to  give  the  Judge  of  the  Juvenile 
Court  jurisdiction  in  adoption  proceedings. 

C.  S.  191(1)  to  191(13)  inclusive,  contains  in  detail  the  procedure 
on  the   question   of   adoption   of  minors. 

C.  S.  191(1)  provides  that  any  proper  adult  person,  or  husband  and 
wife  jointly,  who  have  legal  residence  in  North  Carolina,  may  petition 
the  Superior  Court  of  the  County  in  which  he  or  they  have  legal  residence, 
or  the  County  in  which  the  child  resides,  or  of  the  County  in  which 
the  child  had  legal  residence  when  it  became   a  public  charge,  or  of  the 
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County  in  which  is  located  any  agency  or  institution  operating  under 
the  laws  of  this  State  having  guardianship  or  custody  of  the  child,  for 
leave  to  adopt  the  child  and  for  a  change  of  the  name  of  the   child. 

C.  S.  191(5)  provides  for  the  signing  of  an  interlocutory  order  by  the 
court  and  for  the  signing  of  a  final  order  within  two  years  but  not 
earlier  than  one  year  from  the  signing  of  the  interlocutory  order.  This 
section  further  provides  that  a  written  report  of  the  investigation  made 
by  the  Superintendent  of  Public  Welfare,  etc.,  shall  be  forwarded  by  the 
Clerk  of  the  Superior  Court  to  the  State  Board  of  Charities  and  Public 
Welfare. 

C.  S.  191(9)  provides  for  the  recording  of  the  papers  in  adoption 
proceedings  by  the  Clerk  of  the  Superior  Court  in  the  county  in  which 
the  adoption   is   made. 

From  a  consideration  of  the  statutes  relating  to  the  adoption  of 
minors  and  the  statutes  relating  to  child  welfare,  and  particularly  the 
statutes  relating  to  the  jurisdiction  of  Juvenile  Courts,  I  am  of  the 
opinion  that  the  Superior  Court  of  Buncombe  County  has  jurisdiction 
in  proceedings  for  the  adoption  of  minors  instead  of  the  Juvenile  Court 
of  Buncombe  County  as  created  by  Chapter  220  of  the  Public  Laws  of 
1935. 


Subject:  Old  Age  Assistance  Act;  Guardians  and  Wards 

22  March,  1940. 
You  state  that  one  Nannie  Elizabeth  Wilson  married  James  Monroe 
Cox  two  years  ago;  that  at  that  time  he  had  made  application  to  the 
Veterans  Administration  for  the  insurance  on  the  life  of  a  son  who  was 
killed  in  the  World  War;  that  prior  to  the  time  the  insurance  was  received 
Mr.  Cox  was  declared  insane  and  another  son  of  his  was  appointed 
guardian;  that  the  father  has  been  removed  from  his  home  and  is  now 
living  with  his  son  and  his  wife  is  not  living  with  him,  and  the  ques- 
tion arises  as  to  whether  or  not  the  guardian  of  this  insane  person  has 
any  legal  responsibility   for  the  maintenance   of   Mrs.  James    Cox. 

It  is  well  settled  in  this  State  that  in  proper  cases  the  Clerk  of  the 
Court  must  authorize  and  direct  the  guardian  of  a  lunatic  in  the  dis- 
bursement of  such  sums  as  may  be  found  by  the  clerk  to  be  necessary 
for  the  adequate  maintenance  of  an  insane  person  and  dependent  members 
of  his  family.  Read  v.  Turner,  200   N.   C.  773. 

The  courts  have  also  held  that  before  the  court  will  direct  the  property 
of  a  lunatic  to  be  applied  to  the  payment  of  his  debts,  it  will  first  set 
apart  a  sufficient  fund  for  the  maintenance  of  an  insane  person  and  his 
wife  and  children,  if  he  has  any.'  In  re  Lathan,  39  N.  C.  231;  Lemly  v. 
Ellis,  146  N.  C.  221. 


OPINIONS  TO  DEPARTMENT  OF  CONSERVATION 
AND  DEVELOPMENT 


Subject:    Fishing;    Menhaden   or   Fatback   Fishing  by   Non-residents 

AND  Corporations 

16  November,  1938. 
I  have  before  me  your  letter  of  November  16,  in  which  you  refer  to 
C.  S.  1966  and  Chapter  102,  Public  Laws  of  1911.  This  law  was  amended 
by  Chapter  234,  Public  Laws  of  1921,  which  was  repealed  by  Chapter 
154,  Public  Laws  of  1923,  and  by  Chapter  159,  Public  Laws  of  1927. 
The  original  Act,  as  now  amended,  provides  in  substance  as  recited  in 
your  letter,  but  also  contains  this  provision: 

"Provided,  that  any  citizen  or  resident  of  the  State  of  North 
Carolina,  whether  a  person,  firm,  or  corporation,  may  take, 
capture  or  catch  any  menhaden  or  fatbacks  at  any  time,  subject 


The  Act,  as  amended,  also  provides  that  non-residents  of  the  State 
may  take  these  fish  from  the  waters  of  the  State  North  of  Cape  Hatteras, 
upon  payment  to  the  Fisheries  Commission  of  seventy-five  cents  per  ton 
on  gross  tonnage  of  such  boats  as  they  may  operate,  licenses  issued  under 
this  provision  to  expire  December  31  of  each  year. 

The  1911  law,  as  amended,  would  permit  a  corporation  created  under 
the  laws  of  the  State  of  North  Carolina  to  engage  in  this  character  of 
fishing  to  the  same  extent  and  in  the  same  manner  as  any  individual 
citizen  and  resident  of  the  State.  I  understand  that  this  covers  the  points 
on  which  you  wish  my  advice. 

Subject:  Fish  and  Game  Laws,  Diversion  of  Funds 

8  February,  1939. 
In   connection   with   our   discussion   of  the   diversion   of   license   fees,    I 
have  examined  the  Federal   Statute  and  wish  to  quote  from   Section  1  of 
the  Pittman-Robertson  Act   (50  Stat.  917)   as  follows: 

".  .  .  No  money  apportioned  under  this  chapter  to  any  State 
shall  be  expended  therein  until  its  legislature,  or  other  State 
agency  authorized  by  the  State  constitution  to  make  laws  govern- 
ing the  conservation  of  wildlife,  shall  have  assented  to  the  pro- 
vision of  this  chapter  and  shall  have  passed  laws  for  the 
conservation  of  wildlife,  which  shall  include  a  prohibition  against 
the  diversion  of  license  fees  paid  by  hunters  for  any  other  purpose 
than  the  administration  of  said  fish  and  game  department." 

It  is  my  opinion  that  the  Federal  Government  might  withhold  its  funds 
under  this  Chapter  until  the  State  law  contains  a  provision  against  the 
diversion  of  license  fees  paid  by  hunters  for  any  other  purpose  than  the 
administration  of  said  State  fish  and  game  departments.  This  language 
of  the  statute  seems  to  be  clear.  The  Amendment  adopted  in  1931  by  Chapter 
282  of  the  Public  Laws  permits  a  diversion  of  10%  of  hunting  and  fishing 
license   fees   to   forest   fire   suppression    and   prevention    work.    Section    26 


202  BIENNIAL  REPORT   OF  THE  ATTORNEY   GENERAL  [Vol. 

of  Chapter  486  of  the  Public  Laws  of  1935,  cannot  be  regarded  as  a 
repeal  of  the  above  Section  as  there  is  nothing  inconsistent  to  the  state- 
wide game  law  in  permitting  10  %  of  the  license  fees  to  be  used  for  forest 
fire  prevention. 

One  alternative  presented  is  to  repeal  the  section  providing  for 
diversion  and  thus  strike  out  the  last  sentence  of  C.  S.  2141  (ww) . 
Another  possibility  would  be  to  amend  that  section  so  that  it  shall  appear 
that  the  10%  would  go  to  the  administration  of  the  fish  and  game  laws 
whenever  fire  prevention  work  would  result  in  the  protection  of  fish  and 
game.  I  am  not  certain  that  this  latter  type  of  provision  would  be  satis- 
factory to  the  Federal  Government,  but  I  have  a  personal  conviction  that 
the  preservation  of  game  is  definitely  tied  up  with  the  protection  of 
forests  from  fire.  Do  you  have  a  ruling  from  Washington  concerning 
this  matter? 

Subject:  Fishing  in  Private  Waters 

20  May,  1939. 
The  question  raised  in  your  letter  seems  to  be   answered   in  a  letter 
written  by  former  Attorney  General   Seawell,  a  part  of  which  is  quoted 
here: 

"Little  River  is  not  a  navigable  stream  such  as  the  State  might 
give  privileges   of  fishing   therein  without  consent   of  the   owner. 

"In  my  opinion,  the  owner  of  the  land  has  the  right  to  forbid 
any  fishing  on  his  premises  and  enforce  his  demands." 

In  26  Corpus  Juris  598  is  found  the  following  statement: 

"As  a  general  rule  the  right  of  fishing  in  waters  on  land 
owned  by  a  private  individual  is  exclusively  in  such  owner, 
unless  such  right  has  been  lost  or  restricted." 

In  my  opinion  the  fact  that  the  streams  were  stocked  by  the  State, 
or  could  be  entered  by  wading  from  publicly  owned  portions  of  the  streams, 
would  not  affect  the  result. 

In  view  of  the  foregoing  authorities,  the  answer  to  your  question 
is  "No." 

Subject:  Fish  and  Game  Laws;  Fees  for  Making  Arrests 

27  July,  1939. 
Chapter  119  of  the  Public  Laws  of  1939  amends  section  9  of  Chapter 
486,  Public  Laws  of  1935,  so  that  section  9  reads  as  follows: 

"Sec.  9.  Officers  Constituted  Deputy  Game  Protectors.  All 
sheriffs,  deputy  sheriff's,  police  officers,  forest  wardens,  park 
patrolmen,  refuge  keepers,  constables  and  all  other  peace  officers 
are  hereby  made  deputy  game  protectors,  and  it  shall  be  made 
their  duty  to  aid  in  the  enforcement  of  this  law.  The  arrest  fee 
taxed  in  bills  of  cost  in  criminal  actions  growing  out  of  the  viola- 
tion of  this  Act  or  violation  of  laws  regulating  fishing,  except 
commercial  fishing,  when  the  arrest  is  made  by  a  game  protector 
or  a  deputy  game  protector,  shall  be  paid  by  the  Justice  of  the 
Peace  or  other  Criminal  Court  taxing  same  into  the  general 
school   fund   of   the   county   where   the    violation    took   place.    No 
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fee  shall  be  taxed  in  bills  of  cost  for  the  use  and  benefit  of  a 
game  protector  or  deputy  game  protector,  who  appears  as  a 
witness  at  the  trial  of  such  case.  Any  game  protector  or  deputy 
game  protector,  who  takes  arrest  fees  or  witness  fees  in  violation 
of  this  Act,  shall  be  guilty  of  a  misdemeanor  and,  upon  conviction, 
shall  be  fined  or  imprisoned  or  both  in  the  discretion  of  the  court, 
and  in  addition  thereto,  upon  conviction,  he  shall  forfeit  his  office. 
This  Act  shall  not  apply  to  sheriffs  or  deputy  sheriffs,  who  are 
on  fee  basis  and  who  make  arrests  and  appear  as  witnesses  in 
such  cases.  In  no  event  shall  the  cost  of  an  action  involving  the 
violation  of  the  game  and  fish  laws  be  taxed  against  the  county 
or  state." 

The  present  law  provides  that  deputy  game  protectors  shall  receive 
neither  arrest  fees  nor  witness  fees.  Sheriffs  and  deputy  sheriffs  who 
are  on  a  fee  basis  are  entitled  to  receive  these  fees  under  the  Act.  The 
$5.00  fee  provided  in  the  1935  Act  is  completely  wiped  out  by  the  1939  Act. 

Subject:  Farm  Game  Program;  Stray  Dogs 

31  July,  1939. 

Being  interested  in  the  preservation  of  game,  I  have  tried  to  find  a 
way  to  modify  my  previous  opinion.  If  a  State  hunting  ground  or  a  game 
refuge  were  involved,  then  the  Department  of  Conservation  and  Develop- 
ment might  make  rules  and  regulations  even  to  the  extent  of  dealing 
with  stray  dogs.  C.  S.  2141  (o),  which  is  Section  12  of  Chapter  51  of  the 
Public  Laws  of  1927,  seems  to  authorize  the  making  of  rules  and  regula- 
tions necessary  for  the  proper  use  and  administration  of  hunting  grounds 
and  game  refuges  under  the  control  of  the  Department.  Even  here  it  is 
likely  that  the  limit  of  punishment  would  be  the  prosecution  of  the  owner, 
rather  than  the  killing  of  stray  dogs.  Of  course,  you  are  familiar  with 
the  sections  of  the  statute  which  make  it  punishable  to  hunt  with  dogs 
under  certain  conditions. 

As  to  the  regulation  adopted  by  the  Board  of  Conservation  and 
Development  in  July,  1938,  Section  40  of  Chapter  486  of  the  Public  Laws 
of  1935  authorizes  the  Board,  by  rules  and  regulations,  to  "enter  into 
cooperative  agreements  with  .  .  .  organized  groups  of  landowners,  asso- 
ciations, and  individuals,  for  the  development  of  game,  bird  or  fur 
animal  management  and  demonstration  projects."  I  assume  this  is  the 
section  under  which  the  regulation  was  made;  nevertheless,  the  terms 
of  the  agreement  entered  into  do  not  thereupon  become  law,  binding 
upon  anyone  except  parties  to  the  agreement. 

I  am  still  of  the  opinion  that  the  law  at  present  would  permit  action 
against  the  owner  of  stray  dogs,  but  do  not  believe  that  this  includes  the 
right  to  kill  stray  dogs.  To  be  sure  of  this  in  the  future,  I  believe  that  it 
would  be  woi'th  your  while  to  arrange  for  the  introduction  of  a  bill  in 
the  next  session  of  the  General  Assembly  to  clarify  your  powers. 

Subject:  Moses  H.  Cone  Memorial  Park 

16  October,   1939. 
Receipt  is  acknowledged  of  your  letter  of   October   11,   with   reference 
to  the  Moses  H.  Cone  Memorial  Park  in  Watauga  County,  North  Carolina. 
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Attached  to  your  letter  is  a  copy  of  the  deed  dated  30th  day  of  May, 
1911,  from  Mrs.  Bertha  L.  Cone  to  the  Moses  H.  Cone  Memorial  Hospital, 
Incoi'porated.  This  deed  conveys  the  lands  in  Watauga  County,  generally 
known  as  "Flat  Top  Manor,"  reserving  life  occupancy,  etc.,  to  Mrs.  Cone, 
and  is  made  upon  the  condition  that  a  burial  plot  400  feet  square  shall 
be  laid  off  and  maintained  as  the  final  resting  place  for  Moses  H.  Cone 
and  Mrs.  Cone.  The  deed  provides  that  the  grantee  shall  maintain  the 
property  as  park  property,  to  be  known  as  the  "Moses  H.  Cone  Memorial 
Park."  By  an  Act  of  the  General  Assembly,  Chapter  400  of  the  Private 
Laws  of  1913,  the  grantee,  the  Moses  H.  Cone  Memorial  Hospital  was 
reincorporated  with  the  name  "Incorporated"  omitted  from  its  designation. 

You  advise  that  Mrs.  Cone,  the  grantor,  explains  that  this  property 
was  never  intended  to  be  used  for  hospital  purposes,  but  was  dedicated 
for  use  by  the  public  as  a  public  park  and  as  the  burial  plot  as  above 
mentioned,  and  you  ask  my  opinion  as  to  how  your  Department  may 
secure  eventual  control  of  the  property  for  administration  as  a  State 
Park,  in  accordance  with  the  implied  terms  and  express  wishes  of  Mrs. 
Cone;  and  secondly,  what  steps  she  might  take,  if  any,  to  change  the 
status  of  the  property  if  that  is  necessary  to  carry  out  her  desires. 

Under  Chapter  430  of  the  Public  Laws  of  1935  your  Department  is 
authorized  to  accept  gifts,  donations,  or  contributions  of  land  suitable 
for  forestry  or  park  purposes  and  to  administer  the  same.  Under  Michie's 
Code,  6124,  the  Governor  is  authorized  upon  recommendation  of  your 
Board  to  accept  gifts  of  land  to  the  State  to  be  held,  protected,  and 
administered  as   State  forests  and  for  park  purposes. 

If  it  is  found  desirable  by  your  Department  and  by  the  Governor  to 
accept  a  conveyance  of  the  property  mentioned  for  park  or  State  forest 
purposes,  under  the  acts  referred  to,  you  would  have  authority  to  do  so. 
The  conveyance  of  the  property  for  this  purpose  could  be  made  by  the 
Moses  H.  Cone  Memorial  Hospital  by  action  of  its  Board  of  Trustees 
authorizing  the  conveyance,  which  should  be  joined  in  and  approved  by 
Mrs.  Bertha  L.  Cone,  the  grantor  in  the  deed  under  which  the  title  was 
originally  conveyed.  As  doubtless  the  Board  of  Trustees  of  the  corpora- 
tion would  be  glad  to  carry  out  fully  the  wishes  of  Mrs.  Cone,  this 
arrangement  could  be  made  by  having  her  take  it  up  with  the  Board  of 
Trustees  to  authorize  this  conveyance. 

If  there  is  any  further  service  I  can  be  in  this  connection,  please 
advise  me. 

Subject:  Banks  and  Banking;  Forged  Instruments;  Endorsements 

15  November,  1939. 

You  state  that  you  issued  vouchers  in  payment  of  wages  to  Bartney 
H.  Furr  of  Badin,  North  Carolina,  and  mailed  them  to  Mr.  Furr  at 
Badin;  that  the  brother  of  Mr.  Furr  intercepted  these  checks  and  forged 
his  endorsement  thereon  and  cashed  the  same,  and  you  inquire  if  you 
should  pay  these  checks  again  to  Mr.  Bartney  H.  Furr. 

Under  the  decisions  of  our  Court,  the  bank  in  which  a  person  has 
a  deposit  assumes  the  responsibility  for  the  erroneous  payment  of  any 
check  not  drawn  or  authorized  by  the  depositor,  as  well  as  the  payment 
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of  a  check  on  a  forged  endorsement,  unless  the  drawer  was  guilty  of 
some  negligence  which  caused-  the  bank  to  make  the  payment.  See  Bank 
of  Brunswick  v.  Thompson,  174  N.  C.  349;  McKaughan  v.  Merchants 
Banking  &  Trust  Co.,  182  N.  C.  543. 

I  suggest  that  you  take  this  matter  up  with  the  bank  which  paid  the 
check,  in  order  that  Mr.  Furr  may  be  reimbursed. 

Subject:  Game  Laws;  Construction  of  Penalty;  Power  of  Court 

22  December,  1939. 
The  first  question  asked  in  your  letter   of   December   13th   is  whether 
a  court  trying  a  defendant  for  hunting  without  a  license  has  the  power 
to  revoke  the  hunting  rights  of  the   defendant  for  the  remainder   of  the 
season. 

Chapter  486  of  the  Public  Laws  of  1935,  Section  25,  as  amended  by 
Chapter  235  of  the  Public  Laws  of  1939,  provides  that  in  all  cases  of 
conviction  under  the  1935  Game  Law,  the  court  shall  require  "the  sur- 
render of  any  hunting  license  then  held  by  the  person  so  convicted." 
The  law  makes  no  provision  for  revocation  of  hunting  rights  where  the 
defendant  has  no  hunting  license,  and  none  will  be  implied. 

However,  as  a  practical  proposition,  it  would  seem  that  the  court 
trying  the  defendant  might  suspend  execution  of  the  judgment  on  the 
condition  that  defendant  refrain  from  hunting  in  this  State  for  a  definite 
period  of  time,  such  as,  for  instance,  one  year. 

This  office  has  formerly  given  its  opinion  that  justices  of  the  peace 
may  suspend  execution  of  judgments  where  they  have  final  jurisdiction. 
Your  attention  is  called  to  the  fact  that  on  conviction  of  second  offense, 
the  defendant  may  be  either  fined  or  imprisoned,  or  both,  in  the  discre- 
tion of  the  coui't.  This  would  automatically  take  the  second  offense  out 
of  the  jurisdiction  of  a  justice  of  the  peace. 

The  discrimination  suggested  by  you  in  the  case  two  persons  are 
arrested  at  the  same  time  for  some  violation  of  the  game  laws  and  one  of 
them  does  not  have  a  hunting  license,  is  not,  in  reality,  a  discrimination. 
This  is  true  because  the  person  not  having  a  hunting  license  is  prosecuted 
for  that  offense  in  addition  to  the  violation  of  the  law  for  which  both  of 
the  persons  were  arrested. 

The  second  question  asked  by  you  is  whether  a  person  whose  license 

has   been   revoked   as   the    result   of   his   violation  of   the    North    Carolina 

game  law  would  have  any  right  to  purchase  a  second  hunting  license 
and  hunt   on   the   second   license. 

The  last  sentence  in  the  1939  amendment  referred  to  above  is  as 
follows:  "Such  revocation  of  license  shall  be  mandatory  for  the  remainder 
of  the  period  for  which  the  license  was  issued."  It  is  easily  apparent, 
therefore,  that  a  person  would  be  violating  the  law  if  he  secured  a 
second  hunting  license  and  hunted  under  it. 

If  we  can  be  of  further  help  in  construing  the  game  laws,  we  shall 
be  glad  to  do  so. 
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Subject:  Game  Laws;  Hunting  Licenses;  Currituck  County  Game 

Commission 

15  April,  1940. 
You  state  that  the  Currituck  County  Game  Commission,  which  is 
charged  jointly  with  the  Board  of  Conservation  and  Development,  under 
Chapter  160  of  the  Public  Laws  of  1935,  with  the  enforcement  of  the 
migratory  and  wild  fowl  game  laws  in  Currituck  County  and  the  issuing 
of  licenses  for  the  shooting,  hunting,  killing,  or  trapping  of  migratory 
wild  fowl  in  Currituck  Sound  and  its  tributaries,  have  failed  and  refused 
to  account  for  moneys  received  for  the  sale  of  such  licenses,  claiming 
that  they  are  due  salary  to  the  amount  of  the  value  of  licenses  heretofore 
sold.  You  inquire  if  it  is  not  mandatory  under  this  statute  for  them  to 
account  to  your  Department  for  all  licenses  which  have  been  sold  and 
remit  the  proceeds  therefrom  to  the  Board  of  Conservation  and 
Development. 

Under  Section  4  of  the  Act,  all  licenses  for  the  shooting,  hunting,  or 
killing  and  trapping  of  migratory  fowl  in  Currituck  Sound  and  its 
tributaries  shall  be  sold  by  the  Department  of  Conservation  and  Develop- 
ment, and  the  proceeds  received  from  such  sales  are  the  property  of  the 
State  of  North  Carolina.  Under  this  section  of  the  Act,  the  Clerk  of  the 
Superior  Court  is  ex-officio  secretary  to  the  Game  Commission  created 
in  the  Act,  and  he  is  required  to  keep  a  complete  and  permanent  record 
of  all  licenses  for  batteries,  blinds,  and  shooting  points,  and  all  moneys 
received  by  him  in  this  capacity  are  required  to  be  remitted  to  the 
Board    of    Conservation    and    Development. 

Subject:  Game  Laws;  Salaries  and  Fees;  Disposition  of  Arrest  Fees 

;  .  28  May,  1940. 

I  have  your  letter  of  May  27,  enclosing  copy  of  a  memorandum  from 
your  office  addressed  to  District  Forester  Tillman,  dated  May  27,  1940, 
administratively  holding  that  Forest  Wardens  are  not  entitled  to  receive 
arrest  or  witness  fees  which  shall  be  paid  by  a  Justice  of  the  Peace  or 
other  criminal  court  official  taxing  the  same  against  anyone  convicted 
of  violating  the  forest  laws.  In  your  memorandum  you  state  that  the 
fees  so  collected  should  be  paid  into  the  general  fund  of  the  county  where 
the  violation  of  the  law  took  place. 

In  my  recent  letter  to  you  on  this  subject  construing  Section  9  of 
Chapter  486  of  the  Public  Laws  of  1935,  as  amended  by  Chapter  119  of 
the  Public  Laws  of  1939,  I  assumed  that  the  convictions  referred  to  in 
your  letter  were  convictions  of  the  violation  of  the  Game  and  Fish  Laws 
and  did  not  take  into  consideration  the  disposition  of  such  fees  which 
might  be  collected  as  a  result  of  a  conviction  of  the  Forest  Fire  Laws 
of  the  State. 

I  am  of  the  opinion  that  the  law  referred  to  above  applies  only  to 
violations  of  the  Game  and  Fish  Laws  of  the  State,  and  that  in  such  cases 
the  fees  so  collected  should  be  paid  into  the  general  fund  of  the  county 
where  the  violation  took  place.  As  to  the  disposition  of  fees  collected 
where  there  has  been  a  violation  of  the  Forest  Fire  Laws   of  the   State, 
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I  am  of  the  opinion  that  since  the  Forest  Wardens  who  are  State  employees 
are  on  a  full  time  salary  basis,  arrest  fees  and  witness  fees  collected  by 
them  should  be  remitted  to  the  Department,  which,  in  turn,  should  be 
paid  by  the  head  of  your  Department  to  the  State  Treasurer  and  there 
converted  into  the  general  fund,  as  provided  by  C.  S.  3850. 


Subject:  Game  Laws;  Free  Fishing  Licenses 

5  June,  1940. 
You  hand  me  a  copy  of  an  administrative  ruling  of  the  Department 
of  Inland  Fisheries,  dated  25th  of  May,  1931,  written  by  J.  S.  Hargett, 
Assistant  Director  at  that  time,  to  the  effect  that  the  individual  stock- 
holders of  Wildwood  Fishing  Club,  Incorporated,  could  fish  in  a  privately 
constructed  pond  upon  lands  owned  by  the  corporation  entirely  surrounding 
the  pond,  under  authority  of  C.  S.  2078  (bb). 

C.  S.  2078  (bb)  provides  that  no  person  required  by  law  to  procure  a 
license  to  propagate  fish  for  sale,  shall  be  required  in  addition  to  secure 
a  license  provided  by  this  Act,  in  order  to  enable  such  a  person  to  exercise 
the  rights  conferred  by  the  license.  This  Act  further  provides  that  the 
owners  of  such  land,  or  members  of  his  family  under  twenty-one  years 
of  age,  may  be  permitted  to  fish  in  such  waters  without  a  license. 

The  stockholders  in  the  above  fishing  club  contend  that  they  are  not 
required  to  have  a  license  to  fish  on  the  property  owned  by  the  corpora- 
tion, by  reason  of  the  administrative  ruling  referred  to  above  which  was 
based  on  the  statute  quoted,  because  of  the  fact  that  the  object  for  which 
the  corporation  was  formed  was,   among  other  things,  to  propagate  fish. 

The  question  upon  which  this  proposition  turns  is  whether  or  not 
the  exemption  extended  to  the  owner  of  property  and  to  members  of  his 
immediate  family  from  the  fishing  license  requirements,  extends  to  the 
stockholders  of  a  corporation  which  owns  a  body  of  water  and  the  lands 
entirely  surrounding  it. 

In  the  case  of  Huet  v.  Lumber  Co.,  138  N.  C.  443,  our  Court  held 
that  a  stockholder  has  no  property  in  the  assets  of  a  corporation,  in  the 
sense  that  he  may  control  it  otherwise  than  as  the  charter  directs;  that 
the  property  of  the  corporation  is  its  property  and  not  that  of  the 
stockholder  as  an  owner.  They  (the  stockholders)  merely  have  equities 
in  such  property. 

In  Ballentine's  Manual  of  Corporations  (1930),  Section  5,  page  21, 
we  find  that  "when  a  corporation  takes  a  conveyance  or  otherwise 
acquires  property,  the  title  vests  in  it  as  a  legal  entity  distinct  from  its 
members,  and  not  in  its  members." 

From  the  above  authorities,  I  do  not  think  that  the  stockholders  of 
the  Wildwood  Fishing  Club  are  permitted  under  the  statute  to  fish  with- 
out first  securing  a  fishing  license  from  the  State,  and  that  the  exemption 
from  the  requirement  of  such  fishing  license  is  a  personal  exemption 
extended  to  a  person  and  members  of  his  family  who  are  under  twenty- 
one  years  of  age,  and  does  not  extend  to  a  corporation  nor  its  stockholders. 


OPINIONS  TO  COMMISSIONER  OF  BANKS 


Subject:  Banks  and  Banking;  Preservation  of  Records 

19  July,  1938. 

Inquiry  is  made  as  to  the  length  of  time  bank  records  should  be 
preserved  by  banking  institutions.  The  particular  inquiry  concerns  state- 
ment of  accounts  between  depositors  and  banks  with  whom  they  do 
business. 

C.  S.  220  (ee)  provides  that  "When  a  statement  of  account  has  been 
rendered  by  a  bank  to  a  depositor,  accompanied  by  vouchers,  if  any, 
which  are  the  basis  for  debit  entries  in  such  account,  or  the  depositor's 
passbook,  has  been  written  up  by  the  bank  showing  the  condition  of  the 
depositor's  account  and  delivered  to  such  depositor  with  like  accom- 
paniment of  voucher,  if  any,  such  account  shall,  after  the  period  of  five 
years  from  the  date  of  its  rendition,  in  the  event  no  objection  thereto 
has  been  theretofore  made  by  the  depositor,  be  deemed  finally  adjusted 
and  settled  and  its  correctness  conclusively  presumed  and  such  depositor 
shall  thereafter  be  barred  from  questioning  the  incorrectness  of  such 
account  for  any  cause." 

In  view  of  this  statute,  I  do  not  think  that  any  banking  institution 
would  be  required  to  keep  such  records  for  a  period  in  excess  of  five 
years.  In  so  far  as  the  bank  is  concerned,  unless  it  had  some  reason  of 
its  own  to  preserve  such  records,  no  liability  to  depositors  could  arise, 
because  the  statute  in  plain  language  specifically  bars  the  depositor  from 
questioning  for  any  cause  the  correctness  of  his  account. 

Subject:  Banks  and  Banking;  Limit  in  Loans  and  Investments;  Cumu- 
lative Preferred  Stock  as  "Interest  Bearing  Security";  Increasing 
Borrower's  Line;  Purchase  of  Debentures 

29   May,   1939. 
I    have    your    letter    of    May    22,    enclosing    three    questions    submitted 
by  the  State  Bank  Examiner,  requesting  a  construction  of  Sections  220(b) 
and  220(d)    of  the   Consolidated   Statutes,   limiting   loans   and   investments 
by   banks. 

The  first  question  is 

"May  a  bank  have  its  limit  in  loans  and  also  its  limit  in 
investments  to  any  one  person,  firm,  or  corporation,  or  does  the 
limit  apply  to  the  total  of  both?" 

In  my  opinion,  the  limit  applies  to  the  total  of  both.  Section  220(b) 
provides  as  follows: 

"The  investment  of  any  bonds  or  other  interest  beax'ing  securi- 
ties of  any  one  firm,  individual  or  corporation  unless  it  be  the 
interest  bearing  obligations  of  the  United  States,  the  State  of 
North  Carolina,  or  other  State  of  the  United  States  or  to  some 
city,  town,  township,  county,  school  district  or  other  political 
subdivision  of  the  State  of  North  Carolina,  shall  at  no  time  be 
more  than  twenty   per   cent   of   the   unimpaired   capital    and   per- 


[Vol.    25]  BIENNIAL  REPORT  OF  THE  ATTORNEY  GENERAL  209 

manent  surplus  of  any  bank  to  an  amount  not  in  excess  of  two 
hundred  fifty  thousand  dollars;  and  not  more  than  ten  per  cent  of 
the  unimpan-ed  capital  and  permanent  surplus  in  excess  of  two 
hundred    fifty    thousand    dollars." 

Section  220(d)    provides   as   follows: 

"The  total  direct  and  indirect  liability  of  any  person,  firm  or 
corporation,  other  than  a  municipal  corporation  for  money  bor- 
rowed, including  in  the  liabilities  of  a  firm  the  liabilities  of  the 
several  members  thereof,  shall  at  no  time  exceed  twenty  per  cent 
of  two  hundred  fifty  thousand  dollars  or  fractional  part  thereof, 
of  the  unimpaired  capital  and  permanent  surplus  of  the  bank  and 
not  more  than  ten  per  cent  of  the  excess  of  two  hundred  fifty 
thousand  dollars  of  the  unimpaired  capital  and  permanent  surplus 
of  the  bank." 

The  first  section  refers  only  to  investments;  however,  in  the  second 
section,  the  phrase  "the  total  direct  and  indirect  liability"  would  include 
any  form  of  liability,  whether  incurred  by  simple  loan  or  issuance  of 
investment  security.  If  the  bank  has  previously  invested  20%  of  its 
capital  and  permanent  surplus  in  securities  of  any  one  person,  firm  or 
corporation,  it  may  not  permit  that  person,  firm  or  corporation  to  incur 
further  liability  in  the  form  of  a  loan.  Conversely,  if  the  bank  has  loaned 
an  amount  equal  to  20%  of  its  capital  and  permanent  surplus  to  any 
one  person,  firm  or  corporation,  it  cannot  become  the  holder  of  any 
further  liability  of  that  person,  firm  or  corporation  by  investing  in  its 
securities.  The  effect  of  Section  220(d)  is  to  fix  the  maximum  of  20% 
for   investments    and    loans    considered    together. 

The  obvious  purpose  of  the  statutes  is  to  protect  the  solvency  of 
banks. 

"It  is  known  to  every  person  conversant  with  business  life 
that  a  large  percentage  of  bank  failures,  with  resulting  loss  to 
stockholders  and  depositors,  is  caused  by  loaning  too  large  a 
proportion  of  the  stock  or  deposits  to  single  individuals  .  .  .  This 
limitation  is  for  the  protection  and  to  promote  the  safety  of  the 
stockholders,  depositors  and  other  customers,  but  especially  of 
depositors    and    customers." 

Pratt  V.   Short,  79  N.  Y.  437;  Wall  v.  Wheelan,  147  N.  W.  402. 

Any  construction  of  these  two  sections  other  than  that  above  would 
permit  a  bank  to  risk  40%  of  its  capital  and  permanent  surplus  in  the 
success  of  one  enterprise  or  solvency  of  one  individual  or  fii'm. 

The  second  question  is: 

"Is  cumulative  preferred  stock  deemed  an  'interest-bearing 
security'  under  Section  220(b)  or  are  such  holdings  subject  to  the 
limits    stated    in    Section    220(c)?" 

In  my  opinion,  such  stock  is  not  an  interest-bearing  security  within 
the  meaning  of  this  section.  Section  220(b)  deals  with  "the  investment 
of  any  bonds  or  other  interest-hearing  securities."  Cumulative  preferred 
stock  bears  interest  and  is  often  referred  to  as  a  security,  but  not 
within  the  sense  in  which  the  word  is  here  used.  The  word  "securities" 
has  a  very  broad  meaning  (see  56  C.  J.  1279)  and  if  accepted  in  its 
broadest  sense  here  would  include  stock  of  all  kinds,  notes,  and  other 
commercial   paper.    Clearly,   this   was    not   intended,   since   these    forms    of 
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securities  are  dealt  with  in  other  sections.  Moreover,  the  section  itself  is 
concerned  with  only  the  heavier  securities  issued  as  capital  securities. 
It  should  be  read:  "The  investment  of  any  bonds  or  other  like  interest- 
bearing  securities."  McCullough  v.  Scott,  182  N.  C.  865,  867.  Preferred 
stock  is  in  no  sense  comparable  to  bonds.  The  holder  is  not  a  creditor 
of  the  corporation  unless  a  dividend  is  declared  on  his  shares,  and  he 
has  no  lien  upon  the  assets  of  the  corporation  except  for  such  dividends 
as  have  been  declared.  Even  this  is  subject  to  the  claims  of  creditors. 
Cotton  Mills  V.  Bank,  185  N.  C.  7.  The  purpose  of  the  statute  being  to 
insure  the  solvency  of  banks,  it  would  run  contrary  to  this  intention 
to  permit  investment  of  capital  in  securities  which  carry  no  guarantee 
of   payment   of   principal    and    interest. 

Cumulative  preferred  stock  is  subject  to  the  limitation  stated  in 
section  220(c). 

The  third  question   is: 

"If  a  borrower  has  the  limit  under  Section  220(d)  can  the 
bank  further  increase  the  borrower's  line  by  the  purchase  of 
debentures  having  definite  maturity  dates  ?  If  deemed  to  be 
subject  to  Section  220(d),  if  such  debentures  were  purchased  in 
the  open  market  would  they  be  termed  'commercial   paper'?" 

This  question  is  covered  by  the  answer  to  the  first  question  except 
as  to  whether  debentures  may  be  termed  "commercial  paper."  In  my 
opinion,  it  is  not  to  be  so  considered.  Section  220(d)  provides  that  the 
"discount  of  bills  of  exchange  drawn  in  good  faith  against  actual  exist- 
ing values,  the  discount  of  solvent  trade  acceptances,  or  other  solvent 
commercial  or  business  paper  .  .  .  shall  not  be  considered  as  money 
borrowed  within  the  meaning  of  this  section."  This  refers  to  such  com- 
mercial paper  a's  is  subject  to  discounts.  It  has  never  been  the  practice 
of  banks  to  consider  debentures  as  paper  to  be  discounted  and  negotiated 
in  the  same  manner  as  bills  of  exchange  and  trade  acceptances.  Again, 
the  general  words  "other  commercial  paper"  must  be  construed  in  the 
light  of  the  specific  words  preceding  them.  Debentures  are  not  of  this 
class  but  are  ordinarily  of  the  class  of  bonds,  being  generally  considered 
identical  with  same. 

However,  the  word  "debenture,"  like  the  word  "security,"  has  some 
elasticity  of  meaning,  17  C.  J.  1368,  and  has  even  been  held  to  include 
a  simple  acknowledgement  of  a  debt.  If  it  is  used  in  the  inquiry  in  this 
sense,  the  opinion  above  would  be  qualified.  I  assume  that  my  construc- 
tion of  the  term  used  is   that  intended. 

Subject:  Industrial  Banks;  Checking  Accounts;  Federal  Deposit 
Insurance  Corporation 

31  May,  1939. 
You  asked  four  questions  in  your  letter  of  May  23,  1939.  The  first 
is  whether  Industrial  Banks  have  the  power  to  accept  and  handle  check- 
ing accounts.  By  checking  accounts,  we  assume  you  mean  commercial 
accounts  subject  to  the  drawing  of  checks  without  notice  as  distinguished 
from  "savings  accounts,"  which  term  has  a  very  definite  meaning  in 
banking  usage. 
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Section  2  of  Chapter  244,  Public  Laws  of  1939,  provides  that  Indus- 
trial Banks  shall  have  power  "to  solicit,  receive  and  accept  money  or  its 
equivalent  on  deposit,  both  in  savings  accovints  and  upon  certificates  of 
deposit."  This  section  makes  no  reference  to  checking  accounts.  A  search 
of  statutes  pertaining  to  Industrial  Banks  fails  to  reveal  any  power  to 
carry  checking  accounts.  Since  such  power  is  not  essential  to  the  per- 
formance of  the  functions  of  Industrial  Banks,  it  will  not  be  implied. 
Therefore,  Industrial  Banks  do  not  have  the  power  to  accept  and  handle 
checking    accounts. 

2.  How  may  the  Industrial  Banks  be  compelled  to  discontinue  handling 
such  accounts? 

Under  Section  225 (k)  of  the  Consolidated  Statutes,  it  is  provided  that 
Industrial  Banks  doing  business  under  the  provisions  of  the  Act  shall  be 
under  the  supervision  of  the  Commissioner  of  Banks  and  shall  conduct 
their  business  in  a  manner  consistent  with  all  laws,  regulations,  and 
instructions  that  may  be  promulgated  or  issued  by  the  Commissioner  of 
Banks. 

Under  this  provision  you  could  issue  an  instruction  that  such  unau- 
thorized practices  be  discontinued. 

Then  under  Section  225(1)  of  the  Consolidated  Statutes,  the  Com- 
missioner of  Banks  is  authorized  to  take  possession  of  the  business  and 
property  of  any  Industrial  Bank  to  which  the  Act  applies,  when  it  appears 
that    the    Industrial    Bank: 

2.  Is  conducting  its  business  in  an  unauthorized  or  unsafe 
manner. 

7.  Has  neglected  or  refused  to  comply  with  the  terms  of  a 
duly  issued  lawful   order   of   the    Commissioner   of   Banks. 

It  is  also  provided  by  Section  1143  that  the  Attorney  General  may 
bring  an  action  to  restrain  a  corporation  from  transacting  any  business 
not  authorized  by  its  charter  or  the  laws  of  North  Carolina. 

8.  If  an  Industrial  Bank  should  handle  checking  accounts  in  violation 
of  North  Carolina  law,  would  said  deposits  be  protected  by  insurance  in 
the    Federal    Deposit    Insurance    Corporation? 

We  are  informed  that  there  has  been  a  consistent  line  of  adminis- 
trative rulings  by  the  Federal  Deposit  Insurance  Corporation  in  regard 
to  this  question,  to  the  effect  that  if  the  deposits  are  not  lawfully  made 
and  accepted,  they  are  not  insured  by  the  corporation.  Since  these  rulings 
were  made  by  the  Federal  Deposit  Insurance  Corporation,  the  banks  of 
this  State  whose  deposits  are  insured  by  the  corporation  ought  to  be 
governed  by  them.  Therefore,  we  answer  your  third  question  No. 

4.  If  a  sign  of  the  FDIC,  stating  that  deposits  up  to  $5,000  are 
insured,  should  be  displayed  at  the  window  where  said  checking  accounts 
are  received,  would  this  be  a  violation  of  either  Federal  or  State  statutes  ? 

The  answer  to  this  question  depends  on  whether  the  sign  posted  by 
the  bank  indicates  that  checking  accounts  are  insured.  While  we  do  not 
answer  this  question,  we  refer  you  to  12  U.S.C.A.,  Section  264 (v),  which 
reads   in   part   as   follows: 

"No  .  .  .  corporation  shall  advertise  or  otherwise  represent 
falsely  by  any  device  whatsoever  that  his  or  its  deposit  liabilities 
are    insured    or    in    anywise    guaranteed    by    the    Federal    Deposit 
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Insurance    Corporation    or    by   the    United    States    or    any    instru- 
mentality thereof  .  .   . 

"Every  .  .  .  corporation  violating  this  subject  shall  be  punished 
by  a  fine  of  not  exceeding  $1,000,  or  by  imprisonment  not  exceed- 
ing  one   year,    or   both." 

Subject:  Banks  and  Banking;  Limit  on  Investments  in  Stocks 

16  June,  1939. 

I  have  received  your  letter  inquiring  whether,  in  computing  the  total 
liability  of  a  corporation  under  Section  220(d)  of  the  Consolidated 
Statutes,  a  bank's  investment  in  common  and/or  preferred  stocks  of  any 
one  firm  or  corporation  should  be  considered  as  a  part  of  the  line. 

I  am  of  the  opinion  that  common  or  preferred  stock  is  not  to  be 
considered  in  computing  the  total  liability  under  this  section.  The  liability 
referred  to  therein  is  one  "for  money  borrowed"  and  even  if  the  word 
"liability"  could  be  considered  to  include  the  liability  of  a  corporation 
to  its  stockholders,  of  which  there  is  grave  doubt,  the  liability  would 
not  be  for  money  borrowed  within  the  meaning  of  this  section. 

Subject:  Banks  and  Banking;   State  Banking  Commission;  Right  to 
Fix  Rates  of  Interest  on  Time  and  Savings  Deposits 

17  June,  1939. 

I  am  of  the  opinion  that  the  State  Banking  Commission,  created  by 
authority  of  Chapter  91  of  the  Public  Laws  of  1939,  is  without  authority 
to  fix  the  rate  of  interest  to  be  charged  by  banks  on  time  or  savings 
deposits.  Section  222(a)  of  the  Consolidated  Statutes  provides  in  part 
as   follows : 

"For  the  more  complete  and  thorough  enforcement  of  the  pro- 
visions of  this  chapter,  the  commissioner  of  banks  is  hereby 
empowered  to  promulgate  such  rules,  regulations,  and  instruc- 
tions, not  inconsistent  with  the  provisions  of  this  chapter,  as 
may  in  his  opinion  be  necessary  to  carry  out  the  provisions  of  the 
laws  relating  to  banks  and  banking  as  herein  defined,  and  as  may 
be  further  necessary  to  insure  such  safe  and  conservative  manage- 
ment of  the  banks  under  its  supervision  as  will  provide  adequate 
protection  for  the  interests  of  the  depositors,  creditors,  stock- 
holders,  and   public   in   their   relations   with   such   banks." 

(The  State  Banking  Cx)mmission  was  substituted  for  the  Commissioner 
of  Banks  in  this  section  by  the  above  cited  section  of  the  Laws  of  1939.) 
It  has  been  suggested  that  the  authority  of  the  commission  to  pass  rules 
and  regulations  to  "insure  such  safe  and  conservative  management  under 
its  supervision  as  will  provide  adequate  protection  for  the  interests  of 
the  depositors,  creditors,  stockholders,  and  public  in  their  relations  with 
such  banks"  would  include  the   power  to   fix  rates. 

It  has  been  held  that  the  regulation  of  rates  of  interest  on  such 
deposits  is  a  matter  within  the  regulatory  power  of  the  Legislature, 
Holland  v.  Nakdimen,  9  S.  W.  (2d)  307,  62  A.  L.  R.  484,  and  the  Federal 
Banking  Act  provides  explicitly  that  the  Board  of  Governors  of  the 
Federal  Reserve  System  shall  have  authority  to  "limit  by  regulation  the 
rate  of  interest  which  may  be  paid  by  member  banks  on  time  and  savings 
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deposits."  From  this  it  appears  that  the  Legislature  of  North  Carolina 
might  give  such  power  to  the  Banking  Commission  by  appropriate 
legislation. 

However,  the  subject  is  an  important  one.  Specific  mention  of  this 
power  would  be  necessary  to  make  it  appear  that  the  Legislature  intended 
to  delegate  such  an  important  function  to  the  Banking  Commission.  It 
would  be  contrary  to  constitutional  principles  to  consider  the  above  quoted 
portion    of   Section    222(a)    a    delegation    of   this    power. 

As  a  matter  of  final  determination,  it  appears  that  the  power  to  fix 
interest  rates  in  savings  banks  was  vested  in  the  Board  of  Directors  by 
Section  220 (v).   This   section   provides: 

"Any  bank  conducting  a  savings  department  may  receive 
deposits  on  such  terms  as  are  authorized  by  its  board  of  directors 
and  agreed  to  by  its  depositors.  The  board  of  directors  shall  pre- 
scribe the  terms  upon  which  such  deposits  shall  be  received  and 
paid  out,  and  a  passbook  shall  be  issued  to  each  depositor  con- 
taining the  rule  and  regulations  adopted  by  the  board  of  directors 
governing  such  deposits,  in  which  shall  be  entered  each  deposit 
made,  the  interest  allowed  thereon,  and  each  payment  made  to 
such    depositor." 

This  specific  mention  of  the  right  to  regulate  interest  must  control 
any  generalization  which  might  otherwise  be  construed  to  grant  the 
power  to  the  commission. 

In  a  proper  case  the  commission  might  possibly  have  some  right  to 
restrain  a  bank  from  paying  an  excessively  high  rate  of  interest,  under 
the  general  power  to  regulate  banks.  But  to  justify  such  an  action,  it 
would  be  necessary  that  the  rate  be  dangerously  high  and  entirely 
unreasonable. 

Subject:  Banks  and  Banking;  What  Constitutes  Doing  Business  in 

This  State 

12  August,   1939. 

I  reply  to  your  letter  of  the  9th  in  which  you  state  that  a  New  York 
Bank  contemplates  purchasing  from  a  local  bank  FHA  loans  secured  by 
properties  located  in  this  State.  You  ask  my  opinion  whether  the  New 
York  Bank  would  be  deemed  to  be  doing  a  banking  business  here  if  it 
took  the  necessary  steps  to  service  and  collect  these  loans  in  this 
State. 

If  the  paper  is  purchased  in  New  York  and  the  purchaser  maintains 
no  place  of  business  here  and  employs  here  no  purchasing  agents  or 
representatives,  it  is  my  opinion  that  the  New  York  Bank  may  take  here 
the  usual  and  necessary  steps  to  service  and  collect  the  loans  without 
being  deemed  to  be  doing  a  banking  business  in  this  State.  See  C.  I.  T. 
{   V.  Gaines,  193  N.  C.  233,  and  Canal  Bank  v.  Whitney  Bank,  261  U.  S.  171. 

Subject:   Banks  and  Banking;   Trust   Departments;   Investments  in 
Stock  op  Federal  Savings  &  Loan  Associations 

30   August,    1939. 
I  have  your  letter  of  August  21  enclosing  a  copy  of  an  inquii-y  from 
Mr.    M.    B.    Fowler,    Secretary    of    The    Fidelity    Bank    of    Durham,    as    to 
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whether  it  is  legal  for  Trust  Departments  of  banks  to  invest  funds  in  the 
stock    of   Federal    Savings    and    Loan    Associations. 

Chapter  14,  of  the  Public  Laws  of  1937,  specifically  provides  that 
funds  of  fiduciaries  might  be  invested  in  the  stock  of  Federal  Savings 
and  Loan  Associations  upon  approval  of  an  ofi'icer  of  the  Home  Loan 
Bank  at  Winston-Salem,  or  such  other  governmental  agency  as  may 
hereafter  have  supervision  of  such  Association. 

Subject:  Banks  and  Banking;  Interlocking  Directorates;  Federal 

Statute 

31    October,    1939. 

In  your  letter  of  October  16  you  enclosed  a  letter  from  Mr.  N.  C. 
Carlton,  Executive  Vice-President  of  the  Morris  Plan  Industrial  Bank  of 
Durham,  North  Carolina.  The  question  asked  by  Mr.  Carlton  is  whether 
a  Director  of  the  Citizens  National  Bank  can  also  be  a  Director  of  the 
Home  Savings  Bank  and  the  Durham  Bank  &  Trust  Company. 

15    U.S.C.A.,    Section    19,    provides    in    part    as    follows: 

"No  private  banker  or  director,  off'icer,  or  employee  of  any 
member  bank  of  the  Federal  Reserve  System  or  any  branch 
thereof  shall  be  at  the  same  time  a  director,  officer,  or  employee 
of  any  other  bank,  banking  association,  savings  bank,  or  trust 
company  organized  under  sections  21  to  67  of  Title  12  or  organ- 
ized under  the  laws  of  any  State  or  of  the  District  of  Columbia, 
or  any  branch  thereof,  except  that  the  Board  of  Governors  of  the 
Federal  Reserve  System  may  by  regulation  permit  such  service 
as  a  director,  officer,  or  employee  of  not  more  than  one  other 
such  institution  or  branch  thereof;  but  the  foregoing  prohibition 
shall  not  apply  in  the  case  of  any  one  or  more  of  the  following 
'      or   any  branch   thereof:    .    .    ." 

Thereafter  follow  certain  exceptions,  but  since  Mr.  Carlton's  letter 
does  not  set  out  facts  which  would  lead  me  to  believe  that  the  banks  in 
question  are  within  the  exceptions,  I  do  not  consider  them. 

Under  the  above  quoted  statute,  which  does  not  appear  to  have  been 
amended  to  date,  it  is  my  opinion  that  a  Director  of  the  Citizens  National 
Bank  could  not  also  be  a  Director  of  the  Home  Savings  Bank  or  the 
Durham  Bank  &  Trust  Company,  since  it  appears  that  the  Citizens 
National   Bank   is   a   member   of   the   Federal   Reserve    System. 

Subject:  Ad  Valorem  Taxation;  Corporate  Excess 

7  November,  1939. 
You  state  that  the  Mutual  Bank  and  Trust  Company  of  Marshville, 
North  Carolina,  maintains  only  a  paying  and  receiving  teller's  window 
in  Oakboro  for  the  convenience  of  the  people  of  that  vicinity;  that 
although  applications  for  loans  may  be  received  at  this  teller's  window, 
actually,  loans  are  negotiated  with  the  bank  at  Marshville;  that  no 
books  are  kept,  and  that  a  teller  comes  over  each  morning  from  the 
Marshville  bank,  opens  up  his  window,  receives  and  accepts  deposits, 
and  returns  each  night  to  the  Marshville  bank  carrying  such  deposits 
with   him,    and   you   inquire    if   this    should    be    considered    a    branch    bank 
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within  the  meaning  of  Subsection  (f)  of  Section  1500  of  the  1939 
Machinery    Act. 

Subsection  (5)  of  the  above  section  provides  that  the  value  of  capital 
stock  of  all  banking  associations,  as  found  by  the  State  Board  of  Assess- 
ment, shall  be  certified  to  the  county  and  municipality  in  which  such 
bank  or  institution  is  located,  and  that  where  a  banking  association  has 
one  or  more  branches,  the  State  Board  of  Assessment  shall  make  an 
allocation  of  the  value  of  the  capital  stock  so  found  as  between  the  parent 
and  branch  bank,  in  proportion  to  the  deposits  of  the  parent  and  branch 
bank,  and  shall  certify  the  allocated  value  so  found  to  the  counties  and 
municipalities    in   which   the   parent   and    branch    bank   is    located. 

Under  the  facts  outlined  in  the  first  paragraph  of  this  letter,  there 
being  no  record  of  the  deposits  or  loans  kept  at  the  teller's  window  at 
Oakboro,  such  teller's  window  being  maintained  purely  for  the  con- 
venience of  the  Marshville  bank's  customers  who  live  in  the  vicinity  of 
Oakboro,  there  is  nothing  upon  which  the  State  Board  of  Assessment 
could  make  an  allocation  of  the  value  of  the  capital  stock  so  found,  as 
between  the  parent  and  branch  bank  in  proportion  to  the  deposits  of  the 
parent  and  branch  bank,  and  it  follows  that  the  Board  could  not  certify 
any  value  to   the   Town  of   Oakboro   for  tax   purposes. 

Subject:  Banks;  Loans  to  Directors;  Discounting  Trade  Acceptance 
Executed  by  Director 

22  November,   1939. 
I  have  your  letter  of  November  20,  in  which  you  enclosed  a  letter  from 
Mr.  R.  W.  Gwyn,  Cashier  of  the  Bank  of  North  Wilkesboro,   under   date 
of  November  17.  Mr.  Gwyn,  in  his  letter,  advised  in  part  as  follows: 

"For  some  time  we  have  been  discounting  trade  acceptances 
of  S.  V.  Tomlinson,  who  is  Vice-President  of  our  bank  and  a 
director.  We  have  been  having  the  Board  of  Directors'  approval 
of  all  of  these  loans.  For  your  information,  will  state  that  these 
acceptances  are  sent  to  us  for  discount  by  the  Dobry  Flour  Mills, 
Yukon,  Okla.,  and  are  usually  drawn  payable  thirty  days  after 
date." 

Michie's  Code,  Section  221  (n)  prohibits  an  officer  or  employee  of  a 
bank  from  borrowing  any  amount  whatever  from  the  bank,  except  upon 
good  collateral  or  other  ample  security  or  endorsement  and  until  such 
loan  has  been  approved  by  a  majority  of  the  Board  of  Directors  and 
a  resolution  duly  entered  upon  the  minutes  of  the  Board  and  signed 
by  them  showing  the  amount  of  the  loan,  the  directors  approving  the 
same  and  a  brief  description  of  the  security  upon  which  the  said  loan 
is    made. 

In  the  case  which  you  mention,  Mr.  Gwyn  advised  that  the  acceptances 
are  sent  to  his  bank  for  discount  by  the  Dobry  Flour  Mills.  If  the 
acceptance  is  discounted  by  the  Bank  of  North  Wilkesboro  for  the  bona 
fide  holder  of  the  trade  acceptance,  it  would  not  be  a  loan  made  by  the  bank 
to  the  Vice-President  and  Director,  Mr.  Tomlinson.  If,  however,  the  trans- 
action substantially  is  that  the  arrangement  is  made  through  the  bank 
by  Mr.   Tomlinson   to    discount   trade   acceptances   drawn   by   him,    and    in 
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pursuance  of  this  plan  the  discounts  are  made  by  the  bank,  it  is  my 
opinion  that  it  would  be,  in  effect,  a  loan  made  to  Mr.  Tomlinson  and 
violative  of  this  section.  It  is  my  opinion,  further,  that  in  all  cases  of 
this  character  it  would  be  the  safer  plan  for  the  bank  to  require  that 
the  foi-malities  of  the  statute  be  complied  with,  where  the  officer  and 
director  of  the   bank   is   the   drawer   of  the    paper. 

Subject:  Banks;  Acceptances;  Amount  of  When  Secured 

.-.  3   January,   1940. 

You  enclose  in  your  letter  of  December  28,  1939,  a  letter  from  Mr. 
Olin  B.  Sikes,  Cashier  of  the  American  Bank  and  Trust  Company,  of 
Monroe,  North  Carolina,  asking  for  a  construction  of  Section  220(1)  of 
the  North  Carolina  Code  Annotated  (Michie,  1935).  That  section,  along 
with  Section  222,  relates  to  acceptances,  and  Mr.  Sikes  asks  whether  a 
bank  can  accept  papers  for  one  person,  firm,  or  corporation  up  to  an 
amount  aggregating  the  sum  of  the  bank's  capital  and  permanent  surplus, 
providing  the  acceptances  are  secured  by  attached  documents,  etc. 

Section  220(1)  provides  in  part  as  follows,  after  authorizing  banks  to 
make  certain  acceptances: 

"Provided,  no  bank  shall  accept  drafts  or  bills  of  exchange 
under  this  section  to  an  aggregate  amount  at  any  time  more  than 
equal  to  the  sum  of  its  capital  and  permanent  surplus :  Provided 
further  that  7io  bank  shall  accept,  whether  in  a  foreign  or  domestic 
transaction,  for  any  one  person,  firm,  or  corporation,  to  any 
amount  at  any  time  equal  to  viore  than  tiventy-five  per  cent  of  its 
capital  and  permanent  surplus,  unless  the  accepting  bank  is  secured 
either  by  attached  documents  or  those  held  for  its  account  by  its 
agent,  independent  of  the  drawer,  or  by  some  other  actual  security 
of  the  same  character  .  .  ." 

Section  222  provides  in  part  as  follows: 

".  .  .  No  such  banking  corporation  or  banking  and  trust  com- 
pany doing  a  fiduciary  business  shall  accept  or  indorse,  whether 
in  a  foreign  or  domestic  transaction,  for  any  one  person,  company, 
firm,  or  corporation  to  an  amount  equal  at  any  time  in  the  aggregate 
to  more  than  ten  percentum  of  its  paid-up  and  unimpaired  capital 
stock  and  surplus,  unless  the  banking  corporation  .  .  .  is  secured 
either  by  attached  documents  or  by  sovie  other  actual  security 
growing  out  of  the  same  transaction  as  the  acceptance;  and  no 
such  banking  corporation  .  .  .  shall  accept  or  indorse  such  bills 
or  drafts  to  an  amount  equal  at  any  one  time  in  the  aggregate 
to  more  than  one-half  of  its  paid-up  and  unimpaired  capital  stock 
and  surplus  .  .  ." 

Section  220(1)  was  enacted  in  1921  and  Section  222  in  1919,  and  the 
repealer  clause  in  the  1921  statute  repeals  any  prior  inconsistent  acts. 
Therefore,  the  1921  Act,  (Section  220(1))  will  control  in  so  far  as  it  is 
inconsistent  with  the  1919  Act  (Section  222),  as  to  the  form  of  the 
security. 

In  my  opinion,  the  plain  meaning  of  the  italicized  provisos  in  Sec- 
tion 220(1)  and  Section  222  is,  as  suggested  by  Mr.  Sikes,  that  if  the 
acceptances  are  secured  by  some  of  the  security  mentioned  in  the  pro- 
viso, the   twenty-five   per  cent  provision  does   not   apply,   and   acceptances 
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for  one  person  may  be  made  to   an  amount  aggregating  the   sum   of  the 
capital  and  permanent  surplus   of  a  bank. 

Subject:  Industrial  Banks;  Travelers'  Checks  or  Certificates  of 
Indebtedness;  Secured  Negotiable  Instruments,  Incorporated 

1   February,   1940. 

Receipt  is  acknowledged  of  your  letter  of  February  1,  enclosing  a 
letter  from  Honorable  Robert  Moseley,  together  with  specimen  of  travelers' 
checks  or  certificates  of  deposit  issued  by  Secured  Negotiable  Instru- 
ments, Inc.,  with  a  statement  of  the  character  of  business  carried  on  by 
this  company.  Mr.  Moseley  inquires  whether  or  not  the  Home  Industrial 
Bank  would  have  a  right  to  engage  in  business  of  the  character  indi- 
cated by  the  use  of  the  forms  above  mentioned.  I  assume  that  the  Home 
Industrial  Bank  is  organized  under  the  provisions  of  C.  S.  Article  10, 
Sections    225(a)    et    seq. 

C.  S.  225(f),  in  listing  the  powers  of  industrial  banks,  provides  in  sub- 
section (2),  in  part,  as  follows:  "To  sell  or  offer  for  sale  its  secured  or 
unsecured  evidences  or  certificates  of  indebtedness  or  investment  '^   *" 

In  subsection  (6)  it  is  provided  as  follows:  "To  solicit,  receive  and 
accept  money  or  its  equivalent  on  deposit,  both  in  savings  accounts  and 
upon  certificates   of  deposit." 

Under  our  law,  manifestly  the  industrial  banks  are  not  authorized  to 
engage  in  carrying  commercial  deposits  subject  to  check.  The  question 
arises,  however,  as  to  whether  the  forms  to  be  employed  in  the  busi- 
ness permitted  by  the  Secured  Negotiable  Instruments,  Inc.,  would  be 
violative    of   the    law   against   checking    accounts. 

Two  forms  were  submitted,  one  of  which  is  designated  as  Certified 
Deposit  Travelers'  Check,  being  in  a  fixed  amount  printed  on  the  check, 
by  the  terms  of  which  the  bank,  upon  counter  signature  of  the  individual 
whose  name  appears  in  the  upper  left  corner,  pays  the  sum  mentioned 
to  the  order  of  the  payee.  The  form  contains  the  following:  "The  issuing 
bank  hereby  certifies  that  the  face  amount  hereof  has  been  deposited 
with  it  by  the  individual  whose  signature  appears  in  the  upper  left  corner 
hereof  and  that  this  certificate  (negotiable  pursuant  to  the  tenor  of 
the  check  upon  which  it  appears)  is  one  of  a  series  issued  coincidentally 
herewith  to  said  individual  in  an  aggregate  face  amount  not  exceeding 
the  sum  of  five  thousand  dollars   ($5000)." 

The  other  form  is  substantially  the  same,  except  that  it  is  designated 
Certified  Deposit  Money  Order  and  carries  the  following  notation:  "The 
issuing  bank  hereby  certifies  that  the  amount  shown  in  the  box  design 
to  the  right  of  the  payee  line  has  been  deposited  with  it  by  the  individual 
(remitter)  whose  signature  appears  in  the  lower  left  corner  hereof."  On 
this  form  the  amount  is  to  be  written  in  at  the  time  of  issuance. 

From  my  examination  of  the  instruments  above  referred  to,  it  seems 
to  me  that  they  may  be  properly  called  evidences  or  certificates  of 
indebtedness  or  investment,  or  certificates  of  deposit.  In  such  case,  it 
would  seem  that  the  industrial  bank  would  be  permitted  to  issue  the 
same   under  the   authority   of   the    statute   above   referred   to    and    quoted. 
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The  transactions  would  not  amount  to  maintaining  a  checking  account 
by  the  holder  or  depositor  and  be  violative  of  the  law  against  that 
character  of  business  on  the  part  of  the  industrial  banks. 

Subject:  Deeds  of  Trusts;  Active  Officers  of  Banks  Acting  As 

Trustees 

20  February,  1940. 

Receipt  is  acknowledged  of  your  letter  of  February  19  enclosing  a 
copy  of  a  letter  from  Mr.  R.  E.  Kerr,  Assistant  Vice-President,  American 
Trust  Company  of  Charlotte,  N.  C,  under  date  of  February  16,  1940,  and 
a  copy  of  a  letter  from  the  Hon.  P.  C.  Whitlock  to  the  American  Trust 
Company  under  date  of  February  8th,  all  having  reference  to  the 
decision  of  the  Supreme  Court  of  North  Carolina  in  the  case  of  J.  W. 
Mills  V.  The  Mutual  Building  and  Loan  Association,  decided  January 
3,   1940,   216  N.   C.   664. 

You  ask  my  opinion  as  to  what  you  should  do  as  Commissioner  of 
Banks  with  reference  to   this   matter. 

All  of  our  banks  should  avoid  the  foreclosures  of  property  by  trustees 
who  are  active  officers  of  the  banks  and  otherwise  having  responsibili- 
ties in  connection  with  foreclosure  of  the  character  which  caused  the 
Court  to  set  aside  the  foreclosure  proceeding  in  the  Mills  case.  It  may 
be  desirable  for  you  to  inform  all  the  banks  of  this  decision  in  order 
that  they  may  with  their  legal  advisers  determine  upon  the  proper  course 
to  pursue  as  to  any  foreclosures  which  they  have  heretofore  held  and 
as  to  any  which  may  take  place  in  the  future.  The  Mills  case  in  reality 
did  not  over-rule  any  previous  decision  and  indeed  is  in  harmony  with 
what  the  legal  profession  generally  considered  the  law  to  be.  The  facts 
in  that  case  are  such  that  the  Court  could  hardly  have  otherwise  decided 
the  appeal. 

The  application  of  the  principle  involved  in  this  case  will  make  it 
hazardous  for  banks  to  have  active  officers  act  as  trustees  in  deeds  of 
trust  which  are  foreclosed.  I  believe  that  it  is  desirable  that  all  banks 
should  promptly  take  steps  to  select  a  trustee  who  is  not  an  officer  of 
the  bank  and  who  could  be  considered  as  a  disinterested  party.  In  the 
event  that  it  became  necessary  to  foreclose  any  deeds  of  trust  now  out- 
standing in  which  an  active  officer  of  the  bank  is  trustee  it  would  be 
desirable  to  substitute  a  disinterested  party  as  trustee  which  could  be 
done  by  following  the  procedure  provided  by  C.  S.  4023  et  seq.  It  would 
not  be  necessary  to  substitute  the  trustee  unless  there  was  a  foreclosure 
of  the   instrument. 

In  many  cases  banks  have  had  their  attorneys  to  act  as  trustees  in 
instruments  securing  indebtedness  to  the  banks.  The  attorney  who  is  a 
trustee  in  such  instrument  should  not  act  as  attorney  for  the  bank  in 
connection  with  the  foreclosure  thereunder.  Care  should  be  observed  to 
avoid  the  possibility  of  such  a  foreclosure  being  held  invalid  under  the 
principle  of  the  Mills  case.  The  mere  fact  that  the  trustee  was  an  attorney 
for  the  bank  would  not  in  my  opinion  render  foreclosure  voidable  but 
if   the    attorney   was    in    reality    acting    for   the    bank    as    its    attorney    in 
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conducting-  the  foreclosure  in  receiving  and   crying  bids   on   the   property, 
the    validity    of    the    sale    would    be    imperiled. 

Out  of  an  abundance  of  caution  and  in  order  to  avoid  a  possibility 
of  having  foreclosure  sales  declared  invalid,  I  think  you  should  recom- 
mend to  all  banks  that  a  person  named  as  trustee  in  deeds  of  trust 
in  securing  loans  made  by  the  bank  should  be  entirely  disinterested  and 
and  having  no  direct  connection  with  the  bank  as  an  officer  or  agent 
thereof. 

Subject:  Foreign  Banks;  Right  to  Establish  Branch  Banks  in  North 

Carolina 

7   March,    1940. 

I  received  your  letter  of  February  27  attaching  a  letter  from  Mr. 
Joseph  I.  Abraham,  Attorney  at  Law,  50  Broad  Street,  New  York  City, 
under  date  of  February  26,  1940.  In  your  letter  you  ask  whether  a  bank 
chartered  under  the  laws  of  another  state  can  operate  a  branch  bank 
in  this  State. 

It  is  my  opinion  that  under  our  law,  a  banking  corporation  organized 
under  the  laws  of  another  state  cannot  operate  a  bank  in  this  State 
as  a  branch  of  such  institution.  Our  law,  Michie's  Code  220(r),  provides 
the  conditions  under  which  branch  banks  may  be  operated  in  this  State, 
and  such  branch  banks  are  limited  to  banks  "doing  business  under  this 
chapter";  the  chapter  referred  to  being  Chapter  5  of  the  Consolidated 
Statutes  of  1919,  entitled  "Banks."  It  is  obvious  from  reading  this  section 
of  our  banking  law,  as  well  as  numerous  other  provisions  therein,  no 
banks  except  those  created  under  the  laws  of  this  State  or  by  Act  of 
Congress  are  authorized  to  engage  in  banking  business  here. 

Subject:  Foreign  Corporations;  Banks;  Right  to  Qualify  as  Executor 

in  North  Carolina 

9  May,  1940. 

You  ask  for  advice  as  to  your  power  to  waive  the  requirements  of  C.  S. 
Section  6377,  which  requires  a  bank  to  be  licensed  by  your  department 
before  it  can  execute  any  bond,  obligation,  or  undertaking,  or  act  in  any 
fiduciary  capacity  without  bond. 

Section  6376  purports  to  empower  corporations,  whether  resident  or 
not,  to  act  as  fiduciaries  under  certain  conditions. 

Section  1180  provides  that  a  foreign  corporation  "is  not  eligible  or 
entitled  to  qualify  in  this  state  as  executor,  administrator,  guardian,  or 
trustee  under  the  will  of  any  person  domiciled  in  this  state  at  the  time 
of  his  death."  The  quoted  portion  of  Section  1180  was  added  by  the  Public 
Laws  of  1915,  Chapter  196,  Section  1,  and  was  enacted  subsequently  to 
Section  6376,  although  both  Sections  were  re-enacted  in  1919  with  the 
adoption  of  the  Consolidated  Statutes. 

I  should  think  that  a  banking  corporation  would  be  a  "corporation" 
within    the   meaning    of   both    Sections    of    the    Consolidated    Statutes. 

This  office  has  previously  rendered  an  opinion  to  the  effect  that  even 
though  the  Consolidated  Statutes,  adopted  in  1919,  contained  and  hence 
re-enacted    both    C.    S.    6376    and    C.    S.    1180,    which    are    repugnant    and 
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impossible  to  reconcile  completely,  yet  C.  S.  1180  would  control  by  reason 
of  the  fact  that  an  enabling  statute  would  be  necessary  to  clothe  foreign 
corporations  with  the  power  to  act  as  fiduciaries  in  this  State.  Added  to 
this   is   the  fact  that  the   pertinent   portion   of   Section   1180  was   enacted  | 
subsequently  to   Section  6376.     Under  the  rules   of  statutory  construction] 
as  set  down  by  Black,  Statutory  Construction,  Section  172: 

"Where  two  statutes,  passed  at  different  times,  both  relating  to 
the  same  subject-matter,  but  inconsistent  with  each  other,  are  both 
incorporated  into  a  code  or  revision,  the  court  will  inquire  as  to  the 
dates  of  their  respective  enactments,  and  will  give  effect  to  that 
which  is  last  in  point  of  time,  rejecting  the  other." 

It  would  seem  necessarily  to  follow  that  if  a  foreign  corporation  | 
cannot  qualify  as  executor,  it  cannot  qualify  as  co-executor,  in  the  absence  ] 
of  an  enabling  statute. 

You  are,  therefore,  advised  that  a  foreign  banking  corporation  has  no 
power  to  qualify  as  executor  in  this  State,  and  hence  I  do  not  feel  it 
necessary  to  render  an  opinion  on  the  question  presented  by  you. 

Subject:  Banks  and  Banking;  Investment  and  Loan  Limitations;  Notes  | 
OP  Local  Housing  Authorities 

11  May,  1940. 

You  enclose  in  your  letter  of  April  29  a  letter  from  Mr.  C.  T.  Leinbach, 
Vice-President  of  the  Wachovia  Bank  and  Trust  Company.  In  his  letter  Mr. 
Leinbach  asks  whether  the  legal  limit  of  ownership  of  notes  of  a  local 
housing  authority  applies. 

Under  Section  220(a)(2)  banks  are  authorized  to  invest  in  bonds  or 
notes  secured  by  a  mortgage  or  deed  of  trust  insured  by  the  Federal 
Housing  Administrator.  The  notes  in  this  case  are  not  insured,  although 
the  United  States  Housing  Authority  has  agreed  to  advance  sufficient  funds 
to  the  local  authorities  three  days  before  the  maturity  of  the  local 
authority  notes,  which  funds  shall  be  sufficient  to  retire  the  notes  with 
interest. 

Section  220(b)  limits  the  investment  of  a  bank  in  the  securities  of 
any  one  firm,  individual  or  corporation  "unless  it  be  the  interest  bearing  ob- 
ligations of  the  United  States,  obligations  issued  under  authority  of  the 
Federal  Farm  Loan  Act  as  amended  or  ...  of  some  city,  town,  township, 
county  school  district,  or  other  'political  subdivision  of  the  State  of  North 
Carolina,"  to  an  amount  not  more  than  20  9o  of  the  unimpaired  capital  and 
permanent  surplus  of  the  bank,  etc. 

Section  220(d)  limits  the  total  direct  and  indirect  liability  "of  any 
person,  firm  or  corporation,  other  than  a  municipal  corporation  for  money 
borrowed"  to  20%  of  $250,000  or  fractional  part  thereof  of  the  unimpaired 
capital  and  permanent  surplus  of  the  bank,  etc. 

The  North  Carolina  Supreme  Court  has  held  in  the  case  of  Wells  v. 
Housing  Authority,  213  N.  C.  744  (1938)  that  a  local  housing  authority 
organized  under  Chapter  456  of  the  Public  Laws  of  1935  is  a  municipal 
corporation  within  the  meaning  of  the  word  as  used  in  the  Constitution  of 
North  Carolina.     Judge  Seawell,  on  page  751,  wrote  as  follows: 

"...  We  find  that  the  housing  authorities  act  under 
consideration   is    a   constitutional    exercise    of   a   legislative   power 
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and  that  the  agency  therein  set  up  is  a  municipal  corporation 
within  the  meaning  of  the  provisions  of  the  Constitution  whicli 
we  have  discussed." 

The  opinion  then  states  that  it  follows  as  a  corollary  that  the  property 
of  the  housing  authority  is  exemj^t  from  State,  county  and  muiiicipal 
taxation. 

Under  this  case  it  would  seem  that  a  local  housing  authority  would  be 
"a  political  subdivision  of  the  State  of  North  Carolina"  within  the  mean- 
ing of  Section  220(b),  and  a  municipal  corporation  within  the  meaning  of 
Section  220(d). 

I  see  no  reason  why  the  Raleigh  or  other  local  housing  authority  would 
have  any  different  legal  consideration  than  the  housing  authority  under 
consideration  in  the  Wells  case.  It  is,  therefore,  my  opinion  that  the  in- 
vestment and  loan  limits  set  down  by  the  above  two  sections  would  not 
apply  since  the  local  housing  authorities  come  specifically  within  tho 
exception  to  the  statute. 


OPINIONS  TO  DIVISION  OF  PURCHASE  AND  CONTRACT 


Subject:  Division  of  Purchase  and  Contract;  Effect  of  Chapter  400, 

Public  Laws  1933 

20  July,  1938. 

In  reply  to  your  letter  of  July  12,  I  have  carefully  considered  the  pro- 
visions of  Chapter  261,  Public  Lavi^s  of  1931,  Section  5,  and  Chapter  400, 
Public  Laws  of  1933,  and  it  is  my  conclusion  that  the  latter  Act  was  in- 
tended to  apply  only  in  cases  of  construction  or  repair  work  and  the  purchase 
of  apparatus,  supplies,  materials,  and  equipment  in  connection  therewith. 
This  construction  is  supported  by  a  reading  of  Chapter  441,  Public  Laws 
of  1933,  which  amends  Section  5,  of  Chapter  261,  Public  Laws  of  1931. 

It  is  to  be  noted  that  the  compilers  of  Michie's  1935  Code  did  not  regard 
the  1933  Act  as  applying  to  the  subject  matter  of  Section  5,  Chapter 
261,  Public  Laws  of  1931.  The  Act  of  1931  is  Section  7502  (b),  et  seq.,  of 
the  Code,  relating  to  the  Division  of  Purchase  and  Contract,  while  the  Act 
of  1933  is  found  in  Section  7634  (o),  relating  to  building  contracts. 

Subject:  Robinson-Patman  Act;  Applicability  to  State  Purchases 

16  November,  1938. 

You  inquire  whether  the  State  and  its  political  subdivisions  are  subject 
to  the  Robinson-Patman  Act.  I  have  located  opinions  by  the  Attorneys  Gen- 
eral of  Wisconsin  and  Minnesota  to  the  effect  that  the  provisions  of  the 
Robinson-Patman  Act  are  not  applicable  to  the  State  and  its  purchases. 
The  Wisconsin  opinion  quotes  from  the  case  of  Lowenstein  v.  Evans,  69 
Fed.  908,  911,  which  held  that  the  Sherman  Anti-trust  Act  was  not  appli- 
cable to  a  State,  as  follows : 

"  *  *  *  The  state  is  a  sovereign  having  no  derivative  powers, 
exercising  its  sovereignty  by  divine  right.  The  state  gets  none  of 
its  powers  from  the  general  government.  It  has  bound  itself  by 
compact  with  the  other  sovereign  states  not  to  exercise  certain  of 
its  sovereign  rights,  and  has  conceded  these  to  the  Union,  but  in 
every  other  respect  it  retains  all  its  sovereignty  which  existed 
anterior  to  and  independent  of  the  Union.  Nor  can  it  be  said  Lhat 
the  state  is  a  person  in  the  sense  of  this  act.  Even  were  this  the 
case,  as  the  monopoly  now  complained  of  is  that  of  the  state,  no 
relief  can  be  had  without  making  the  state  a  party,  and  this  de- 
stroys the  jurisdiction  of  this  court.  '•'   *   *." 

The  reasoning  of  this  case  is  clearly  applicable  to  an  anti-price  discrim- 
ination law  such  as  the  Robinson-Patman  Act,  and  we  are  of  the  opinion 
that  the  provisions  of  the  Robinson-Patman  Act  do  not  apply  to  the  State. 

In  addition  to  this  opinion.  Congress  amended  the  Robinson-Patman  Act 
on  May  26,  1938,  by  providing  that  nothing  in  the  Act  "shall  apply  to 
purchases  of  their  supplies  for  their  own  use  by  schools,  colleges,  uni- 
versities, public  libraries,  churches,  hospitals,  and  charitable  institutions  not 
operated  for  profit."  This  amendment  would  seem  to  cover  the  case  which 
you  present  of  purchases  by  schools. 
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It  should  also  be  pointed  out  that  a  seller  would  be  justified  in  making 
prices  to  State  or  governmental  agencies,  provided  they  were  prepared  to 
make  similar  prices  to  other  States  or  governmental  agencies.  This  would 
clearly  not  be  discrimination,  even  if  the  Act  were  applicable  to  the  States, 
which  in  our  opinion  it  is  not. 

Subject:  Camp  Glenn  Property;  Removal  of  Buildings;  Atlantic  and 
North  Carolina  Railroad 

7  March,  1939. 
I  have  your  letter  of  March  6,  attaching  copy  of  the  lease  from  the 
Norfolk  Southern  Railroad  Company  to  the  State  of  North  Carolina  for 
the  Camp  Glenn  property,  dated  May  15,  1911.  Under  the  lease  provisions, 
the  State  agreed  to  maintain  the  regular  permanent,  annual  encampment 
of  the  North  Carolina  National  Guard  upon  the  premises  described  in  the 
lease,  and  it  was  stipulated,  in  part,  as  follows:  That  the  State  would 
promptly  surrender  to  the  party  of  the  first  part  possession  of  the  premises 
whenever  the  use  thereof  for  encampment  purposes,  as  hereinbefore  pro- 
vided, shall  be,  for  any  reason,  discontinued.  It  is  my  understanding  that  the 
property  has  not  been  used  for  encampment  purposes  for  more  than  two 
years.  If  this  is  the  case,  the  State's  lease  terminated  at  such  time  as  it 
discontinued  the  use  of  the  property  for  encampment  purposes.  As  it  refers 
to  annual  encampments,  I  would  think  that  if  the  State  abandoned  it  for  one 
year  for  this  purpose,  under  the  terms  of  the  lease,  it  would  be  terminated. 

I  am  convinced  that  upon  the  termination  of  the  lease,  all  interest  of 
the  State  in  the  buildings  which  had  been  constructed  on  the  property  during 
the  period  of  the  lease  ceased  and  they  became  the  property  of  the  owners 
of  the  land.  This  would  also  include  the  water  tank  which  had  become  fixed 
to  the  freehold. 

Under  these  circumstances,  it  is  my  opinion  that  the  Atlantic  and 
North  Carolina  Railroad  would  be  entitled  to  the.  proceeds  of  sale  derived 
from  the  sale  of  the  buildings  and  water  tank  which  have  been  removed 
from  the  property  and  sold  to  the  Libes  Wrecking  Company. 

Under  the  settlement  between  the  Receivers  of  the  Norfolk  Southern 
Railroad  Company  and  the  Atlantic  and  North  Carolina  Railroad  Company, 
the  Camp  Glenn  property  became  the  property  of  the  Atlantic  and  North 
Carolina  Railroad  Company.  It,  therefore,  seems  to  me  that  you  might 
properly  take  this  up  with  the  off'icials  of  the  Atlantic  and  North  Carolina 
Railroad  Company  with  a  view  of  paying  over  to  them  the  money  derived 
from  the  buildings  which  have  been  sold,  and  if  all  the  buildings  have  not 
been  sold,  I  believe  it  would  be  advisable  to  surrender  the  control  of  the 
transaction  to  them. 

P.S. — As  the  Atlantic  and  North  Carolina  Railroad  owes  the  State  fran- 
chise taxes  in  large  amount  and  is  in  default  in  payment  of  the  amount  due 
the  State  Sinking  Fund,  I  would  suggest  that  you  confer  with  the  Gov- 
ernor as  to  whether  or  not  the  money  realized  from  the  sale  of  this 
property  should  be  held,  to  be  applied  on  the  sums  due  the  State. 
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Subject:  Taxation;  Municipal  Taxation  Upon  State  Activities 

12  April,  1939. 
I  reply  to  your  letter  of  the  8th  advising  that  the   City  of  Winston- 
Salem  has  made  a  demand  upon  you  for  "registration  fee"  in  connection 
vs^ith  tvv^o  outdoor  signs  which  are  used  at  the  Winston-Salem  branches  of 
the  North  Carolina  Employment  Service. 

I  know  of  no  authority  by  which  cities  or  counties  may  lay  a  tax  upon 
the  property  of  the  State  or  State  activities  and  it  is  my  opinion  that 
there  is  no  legal  basis  for  the  demand  which  has  been  made  by  the  City 
of  Winston-Salem  for  these  "fees." 

Subject:  Division  of  Purchase  and  Contract;  Purchase  of  Machinery 

FOR  Central  Prison 

20  September,  1939. 

I  have    your  letter  of  September  18,  advising  as  follows: 

"Some  months  ago  the  State  Highway  and  Public  Works  Com- 
mission, through  its  Chairman,  Mr.  Frank  L.  Dunlap,  made  request 
of  this  Division  to  purchase  equipment  for  the  manufacture  of  soap, 
paint,  tobacco  and  form  metal  machinery.  This  Division  desires 
to  know  its  legal  status  with  respect  to  purchasing  this  equipment. 
In  other  words,  is  it  the  duty  of  this  Division  to  buy  this  equipment 
or  should  the  Highway  Commission  buy  this  equipment  inasmuch 
as  it  is  new  machinery  and  a  vital  part  of  the  building  which  is 
now  in  the  process  of  erection." 

You  ask  my  opinion  as  to  whose  duty  it  is  to  buy  this  machinery  and 
if  there  is  sufficient  law  to  permit  the  Highway  and  Public  Works  Com- 
mission  to    buy    it. 

Under  the  Act  creating  your  Department,  C.  S.  7502(c),  subdivision 
(a),  you  are  given  authority  to  canvass  all  sources  of  supply  and  con- 
tract for  the  purchase  of  all  supplies,  materials  and  equipment  required 
by  the  state  government,  or  any  of  its  departments,  institutions  or  agencies, 
under  competitive  bidding  in  the  manner  thereinafter  provided  for.  The  line 
of  demarcation  between  building  or  construction  contracts  for  the  erection 
of  buildings,  or  necessary  parts  thereof,  and  purchases  of  e'juipment,  as 
the  term  is  used  in  the  statute,  is  not  entirely  clear. 

In  the  present  case,  I  understand  that  at  the  Central  Prison  the  State 
Highway  and  Public  Works  Commission  is  engaged  in  the  erection  of  cer- 
tain buildings,  into  which  will  be  incorporated  machinery  for  the  manu- 
facture of  soap,  paint,  tobacco  and  form  metal.  The  buildings  will  be  so 
constructed  as  to  be  adaptable  to  incorporation  of  this  machinery  therein, 
and  when  completed,  the  machinery  itself  will  form  an  integral  part  of  the 
structure. 

Under  the  peculiar  circumstances  of  this  case,  and  without  attempting 
to  lay  down  a  rule  to  be  followed  in  other  cases  in  which  the  facts  may 
be  different,  I  am  of  the  opinion  that  the  particular  machinery  contemplated 
in  this  case  may  be  purchased  by  the  State  Highway  and  Public  Works 
Commission  and  that  at  the  request  of  the  Commission,  you  would  be  justified 
in  assuming  that  it  had  this  responsibility. 
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Subject:  Taxation;  Pure  Seed  Law;  Sale  op  Seed  to  State  Departments 

29  March,  1940. 
You  inquire  as  to  whether  or  not  out  of  State  seed  dealers  entering 
into  contracts  with  the  State  of  North  Carolina  for  the  sale  of  seed  to  be 
used  by  the  various  State  agencies  should  be  required  to  comply  with  the 
Pure  Seed  Law,  including  the  payment  of  the  $25.00  tax  contained  in  Section 
17  of  Chapter  194  of  the  Public  Laws  of  1929,  as  amended,  being  Section 
4830  of  Michie's  N.  C.  Code  of  1939.  You  state  that  certain  seed  companies 
contracting  with  the  State  of  North  Carolina  for  the  sale  of  seed  to  be 
used  by  the  various  departments  and  agencies  of  the  State  contend  that 
the  $25.00  fee  authorized  to  be  collected  by  the  section  above  mentioned 
would  be  considered  a  burden  on  Interstate  Commerce  and  would  be  un- 
constitutional and  in  violation  of  the  Interstate  Commerce  Clause  of  the 
Constitution  of  the  United  States. 

It  will  be  noted  that  the  purpose  of  levying  this  fee  is  to  provide  a  fund 
to  defray  the  expenses  of  the  examination  and  analysis  of  seed  under  the 
provisions  of  the  Pure  Seed  Law.  Thus,  such  fee  would  be  in  the  nature  of 
an  inspection  fee.  The  Supreme  Court  of  the  United  States  has  consistently 
upheld  the  validity  of  inspection  fees  of  this  nature,  saying  that  such  charges 
did  not  constitute  an  unlawful  interference  with  Interstate  Commerce. 
Patapsco  Guano  Company  v.  Board  of  Agriculture  of  North  Carolina,  171 
U.  S.  345;  Red  "C"  Oil  Company  v.  N.  C.  Board  of  Agriculture,  222  U.  S. 
380. 

In  the  case  of  Clyde  Mallory  Lines  v.  Alabama,  296  U.  S.  261,  268,  the 
Court,  citing  the  Eed  "C"  Oil  Company  case,  says: 

"A  similar  exercise  of  State  power  is  the  imposition  of  inspection 
or  license  fees  incident  to  or  in  support  of  local  regulations  of 
Interstate  Commerce." 

In  a  note  in  the  case  of  S.  C.  Highway  Department  v.  Barnwell,  303 
U.  S.  177,  186,  the  Patapsco  Guano  Company  and  the  Red  "C"  Oil  Company 
cases  are  cited  in  support  of  the  general  principle  that  inspection  fees  of  the 
kind  and  nature  contained  in  the  Pure  Seed  Law  are  constitutional  and 
valid  and  do  not  constitute  an  unlawful  interference  with  Interstate  Com- 
merce. 

The  primary  purpose  of  the  Pure  Seed  Law  is  to  protect  the  citizens  of 
the  State  of  North  Carolina  from  being  imposed  upon  by  the  sale  of  inferior 
grades  of  seeds,  and  it  certainly  should  follow  that  the  departments  and 
agencies  of  the  State  itself  should  be  afforded  the  same  protection.  All  the 
provisions  of  the  Pure  Seed  Law  should  be  considered  valid  and  consti- 
tutional until  the  Courts  of  the  State  of  North  Carolina  have  held  otherwise. 
I  can  see  no  reason  why  bidders  desiring  to  sell  seed  to  the  State  of  North 
Carolina  should  not  be  required  to  satisfy  the  Division  of  Purchase  and  Con- 
tract that  they  have  complied  with  all  the  provisions  of  the  Pure  Seed 
Law  of  North  Carolina,  and  the  only  sure  way  to  secure  such  compliance 
would  be  to  require  bidders  to  furnish  a  certificate  from  the  Department 
of  Agriculture  of  the  State  of  North  Carolina  to  the  effect  that  such  bidders 
had  complied  with  all  the  requirements  of  the  Pure  Seed  Law,  including 
the  payment  of  the  inspection  tax. 


OPINIONS  TO  STATE  SCHOOL  COMMISSION 


Subject:  School  Law;  Use  of  School  Bus  Chassis 

4  August,  1938. 

I  have  your  letter  of  August  4  in  which  you  quote  Section  24  of  the  1937 
School  Machinery  Act,  and  ask  my  opinion  as  to  whether  or  not  chassis 
now  at  Wilson,  North  Carolina,  awaiting  the  mounting  of  bodies  on  them  are 
school  buses  within  the  meaning  of  the  quoted  provision  of  the  1937  Act. 
It  is  noted  that  Wilson  County  requests  the  use  of  about  ten  of  these  for 
the  purpose  of  mounting  floats  to  be  used  in  a  parade  in  the  Town  of 
Wilson,  the  use  being  limited  to  a  few  hours. 

In  my  opinion,  the  statute  referred  to  does  not  prohibit  the  use  of  the 
chassis  for  this  purpose  and  that  they  are  not  school  buses  until  the  bodies 
have  been  mounted  upon  them.  At  the  present  time  they  are  only  chassis. 
I  assume  that  the  State  will  be  fully  protected  by  guarantees  and  insurance 
against  any  accident  which  might  happen  to  them  in  this  use  before  you 
would  be  willing  to  permit  them  to  be  so  employed. 

Subject:  School  Machinery  Act;  Use  of  Check-Signing  Machines 

4  August,  1938. 

You  ask  in  your  letter  of  August  2,  whether  a  check-signing  machine 
may  be  used  in  place  of  personal  signatures  by  the  officers  authorized  to 
sign  vouchers. 

It  is  true  that  Section  20  of  the  1937  School  Machinery  Act  uses  the 
words  "signed  by."  While  the  1937  School  Machinery  Act  has  never  been 
construed  in  this  particular,  there  is  considerable  agreement  in  the  cases 
concerning  the  requirements  of  the  Negotiable  Instruments  Law  in  which 
signing  is  a  requirement,  that  personal  signatures  are  not  required.  Signa- 
tures may  be  by  stamps,  and  lithographed  or  printed  signatures  in  the  case 
of  coupons  or  coupon  notes  have  been  held  sufficient.  What  is  required  by 
the  law,  is  that  such  signatures  be  adopted  as  the  genuine  signatures  of  the 
pai'ties  responsible.  Consequently,  I  am  of  the  opinion  that  a  check- 
signing  machine  could  be  used  in  signing  vouchers  and  would  be  in  com- 
pliance with  the  law  governing  signatures. 

Subject:  School  Law;  Personal  Injuries  to  School  Children 

14  November,  1938. 

You  state  that  young  Bobbie  Baker  was  sitting  in  a  school  bus,  which 
was  not  in  operation,  and  that  she  was  probably  leaning  against  the  back 
door  when  another  school  child  opened  the  door  and  young  Baker  fell 
out  of  the  bus  and  broke  her  arm,  and  you  inquire  if  this  is  compensable 
under  the  provisions  of  Chapter  245,  Public  Laws  of  1935. 

With  every  inclination  to  be  sympathetic  in  this  matter,  and  by  liberal 
construction  of  the  Act  to  make  it  cover  the  situation  in  question,  I  do 
not  think  that  the  Legislature  put  enough  into  the  Act  to  permit  me  to  do 
so.     The  Act  limits  compensation  to  those  sustaining  injury  or  death  while 
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"such  child  is  riding  on  a  school  bus."  The  Act  expressly  disclaims  liability 
for  personal  injury  sustained  while  not  actually  riding  on  the  bus  to  and 
from  school,  and  for  personal  injuries  received  otherwise  than  by  reason  of 
the  operation  of  such  bus. 

In  the  present  base  it  cannot  be  said  that  the  child  was  actually  riding 
in  the  bus,  and,  as  a  matter  of  fact,  the  bus  was  not  actually  in  operation. 
Before  compensation  could  be  allowed  under  the  Act,  two  conditions  must 
be  met,  to-wit:  the  child  must  be  riding  upon  the  bus  and  the  injury 
sustained  must,  in  addition,  be  by  reason  of  its  operation. 

Subject:  County  Boards  of  Education;  Qualifications;  Vacancies 

1  December,  1939. 

Chapter  303  of  the  Public  Laws  of  1939  is  the  Act  appointing  members 
of  the  Boards  of  Education  of  the  counties  in  this  State.  Section  2  of  the 
Act  provides  that  the  members  of  the  several  county  Boards  of  Education 
appointed  in  the  Act  shall  qualify  by  taking  the  oath  of  office  on  or  before 
the  first  Monday  in  April,  1939. 

Failure  of  a  person  to  qualify  on  or  before  the  time  specified  would  have 
the  effect  of  creating  a  vacancy  in  this  office  and  it  would  have  to  be  filled 
as  provided  in  C.  S.  5416.  You  will  find  in  this  statute  that  all  vacancies 
in  the  membership  of  the  Board  of  Education  in  any  county  by  death, 
resignation,  or  otherwise  shall  be  filled  by  the  action  of  the  county  execu- 
tive committee  of  the  political  party  of  the  member  causing  such  vacancy. 
The  term  of  such  appointee  will  extend  only  until  the  meeting  of  the  next 
regular  session  of  the  General  Assembly;  and  this  statute  further  provides 
that  the  General  Assembly  shall  appoint  for  the  residue  of  the  unexpired 
term. 

C.  S.  5412  outlines  the  manner  in  which  members  of  the  Board  of  Educa- 
tion are  nominated  and  elected. 


OPINIONS  TO  BUREAU  OF  INVESTIGATION 


Subject:  Fingerprinting,  Photography;  Cooperation  with  Central 

Prison 

'  29  July,  1938. 

I  have  your  letter  of  July  26.  I  have  examined  Chapter  349,  Public 
Laws  of  1937,  and  particularly  Section  2,  including  that  part  thereof 
quoted  in  your  letter.  The  last  part  of  the  section  provides  that  your 
department  shall  have  authority  to  make  rules  and  regulations  whereby 
the  photographing  and  fingerprinting  of  persons  confined  in  the  Central 
Prison,  or  clearing  through  the  Central  Prison,  or  sentenced  by  any  of 
the  courts  of  this  State  to  service  upon  the  roads,  may  be  taken  and 
filed  with  the  bureau. 

Until  the  Governor  has  deemed  it  advisable  to  transfer  the  activities 
carried  on  by  the  Central  Prison  in  the  above  respects,  your  Board  is 
authorized  to  adopt  reasonable  rules  and  regulations,  prescribing  the 
procedures  in  connection  with  photographing  and  fingerprinting  prisoners 
referred  to.  These  reasonable  rules  and  regulations,  when  so  adopted,  will 
determine  the  procedure  as  to  photographs  and  fingerprints  to  be  taken 
and  filed  with  your  bureau. 

Subject:  Disposition  of  Balance  to  Credit  of  Bureau,  End  of  Fiscal 

Year 

25  April,  1939. 

(  Receipt  is  acknowledged  of  your  letter  of  April  24,  in  which  you  ask 
me  the  following  question:  Will  the  balance  to  the  credit  of  the  Bureau 
of  Identification  and  Investigation  collected  under  the  provisions  of  Chapter 
349,  Public  Laws  of  1937,  on  February  1,  1939,  remain  available  to  the 
bureau,  through  the  Budget  Bureau,  after  June  30,  1939,  or  will  it  be  trans- 
ferred on  July  1,  1939,  to  the  credit  of  the  Law  Enforcement  Officers  Benefit 
and  Retirement  Fund  under  the  provisions  of  Senate  Bill  No.  47,  Public 
Laws    of    1939? 

Senate  Bill  No.  49  made  substantial  changes  in  Chapter  349,  Public 
Laws  of  1937,  and  increased  the  source  of  the  revenue  to  be  derived 
from  the  $1.00  fee  by  including  criminal  cases  arising  before  justices  of 
the  peace.  The  1939  Act  was,  by  its  terms,  in  full  force  and  effect  from 
and  after  its  ratification.  Section  (n),  which  you  quote  in  your  letter, 
provides  that  "from  the  other  half  of  the  funds  derived  and  collected 
under  this  Act,  there  is  hereby  appropriated  a  sum  sufficient  for  the 
operation  and  maintenance  of  the  Bureau  of  Identification  and  Investiga- 
tion," the  amount  to  be  determined  by  the  Budget  Bureau  and  approved 
by  the  Governor.  It  then  provides  as  follows:  "All  funds  remaining 
after  such  provision  is  made  for  the  operation  and  maintenance  of  the 
Bureau  of  Identification  and  Investigation  as  herein  provided,  shall  be 
transferred  to  'The  Law  Enforcement  Officers'  Benefit  and  Retirement  Fund' 
at  the  end  of  each  fiscal  year." 

It  is  my  opinion,  therefore,  that  the  funds  to  the  credit  of  your  bureau 
on  February  1,  1939,  collected  under  the  provisions  of  Chapter  349,  Public 
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Laws  of  1937,  are  not  subject  to  transfer  to  the  Law  Enforcement  Officers 
Benefit  and  Retirement  Fund.  The  1939  Act  relates  to  funds  collected 
"under  this  Act."  As  the  balance  remaining  on  February  1,  1939,  was  not 
collected  under  the  provisions  of  the  1939  Act,  the  new  Act  would 
not   be    applicable   in   directing   its   application. 

This  would  not  necessarily  mean  that  the  amount  to  the  credit  of  the 
Bureau  of  Identification  and  Investigation  on  July  1,  1939,  would  continue 
to  remain  to  the  credit  of  your  Bureau  from  and  after  July  1.  Since 
February  1,  1939,  collections  have  been  made  under  the  1939  Act  and 
you  have,  under  budgetary  direction,  been  caring  for  your  expenditures. 
There  would  seem  to  be  no  practical  way  to  decide  from  what  source  funds 
were  derived  from  which  expenditures  have  been  made  since  the  new 
law  went  into  efi'ect,  whether  funds  collected  under  the  former  law  or 
under  the  new. 

It  is  evident  that  if  on  July  1,  all  balances  remaining  in  the  fund  were 
transferred  to  the  Officers'  Benefit  Fund,  there  would  be  nothing  left 
therein  on  which  to  operate  your  department  until  additional  collections 
were  made.  It  seems  to  me  the  practical  necessities  of  the  case  re- 
quire that  before  July  1,  1939,  the  Budget  Bureau,  with  the  approval 
of  the  Governor,  should  determine  the  amount  to  be  allocated  to  operate 
your  bureau  for  the  fiscal  year  beginning  July  1,  1939,  and  that  amount 
set  apart  from  the  available  funds  in  the  special  account.  If  the  sum  in 
the  fund  is  insufficient  for  the  year,  it  should  be  built  up  by  additional 
collections  during  the  year  beginning  July  1,  1939,  and  there  could  not 
be  determined  until  July  1,  1940,  the  amount  of  surplus  funds  available  for 
transfer  to  the  Officers'  Benefit  Fund.  On  the  other  hand,  it  might  be 
worked  out  that  the  Budget  Bureau,  with  the  approval  of  the  Governor, 
could  determine  the  amount  to  be  allowed  for  operation  of  your  bureau, 
then  to  be  under  the  Department  of  Justice,  for  the  ensuing  year  and 
reserve  in  the  fund  a  sufficient  amount  to  reasonably  provide  for  the 
expenditures  therefrom  which,  with  revenues  collected  in  the  ensuing  year, 
would  be  sufficient  to  provide  therefor.  Your  bureau  cannot  expend  any 
money  except  as  approved  by  the  Budget  Bureau  and  the  Governor  for 
this  purpose,  and  the  only  question  you  would  necessarily  be  concerned 
with  is  as  to  the  availability  of  funds  for  expenditure  as  needed  in  the 
amounts  approved,  as  above  stated. 

I  believe  that  this  can  be  worked  out  by  the  Assistant  Director  of  the 
Budget  in  such  a  way  as  to  have  available  for  your  expenditure  the  sums 
authorized,  as  required  by  the  statute. 


OPINIONS  TO  INDUSTRIAL  COMMISSION 


Subject:  Workmen's  Compensation  Act;  Self-insurer;  Credit  Ratings; 

Computation  of  Tax 

2  August,  1938. 
In  reply  to  your  letter  of  July  30,  where  the  employer  is  operating 
ex-medical,  it  is  our  understanding  that  the  employer  provides  medical 
attention  for  his  injured  employees  and  carries  insurance  to  cover  all 
other  payments  under  the  Workmen's  Compensation  Act.  C.  S.  8081  (cccc), 
subsection  (j),  provides  that  the  self -insurer  shall  pay  the  same  tax 
(4%)  "computed  by  taking  such  per  cent  of  the  basic  premium  charged." 
This  would  be  4%  of  the  basic  premiums  which  the  employer  would  have 
paid  for  insuring  medical  care  and  attention.  The  statute  makes  no  pro- 
vision for  a  reduction  because  of  credit  ratings,  as  the  only  basis  for  de- 
termining the  tax  is  "basic  premiums." 

Subject:  Workmen's  Compensation  Law;  Average  Weekly  Wage;  Social 
Security  Taxes  Deducted  from  Wages 

22  September,  1938. 

I  have  your  letter  of  September  21,  asking  my  opinion  as  to  the  method 
of  computation  of  the  average  weekly  wage  under  the  Workmen's  Com- 
pensation Law  with  regard  to  deductions  made  by  the  employer  under 
the  Social  Security  Act. 

In  my  opinion,  the  average  weekly  wage  is  to  be  computed  without 
reduction  for  deduction  made  by  the  employer  under  the  provisions  of  the 
Social  Security  Act.  Therefore,  if  the  employee  is  receiving  an  average 
weekly  wage  of  $12.25,  the  employer  is  not  entitled  to  deduct  12c  of 
these  wages  withheld  and  paid  to  the  Federal  Government  under  the  Social 
Security  Act,  and  the  average  weekly  wage  of  the  employee  should  be 
computed  oh  the  basis  of  $12.25  per  week. 

Subject:  Self-insurers 

25  November,  1938. 

I  have  your  letter  of  November  23  asking  whether  or  not,  in  my 
opinion,  a  self-insurer  who  is  abundantly  solvent  may  assign  life  insur- 
ance policies  on  the  life  of  one  of  his  corporate  officials,  with  a  cash 
value  in  excess  of  $10,000,  in  lieu  of  furnishing  surety  bond  or  making 
a  deposit  of  State  or  Federal  Bonds. 

The  statutory  provision,,  with  which  you  are  familiar,  C.  S.  8881  (www), 
requires  only  the  deposit  of  "an  acceptable  security,  indemnity  or  bond  to 
secure  payment  of  compensation  liabilities  as  they  are  incurred."  This 
leaves  it  within  the  discretion  of  the  Commission  to  determine  what  is 
an  acceptable  security.  If  an  insurance  policy  is  properly  and  unconditionally 
assigned,  with  a  cash  value  of  $10,000  in  a  good  insurance  company,  it 
is  my  opinion  that  this  might  be  regarded  as  acceptable  security,  provided 
the  assignment  is  sufficient  to  enable  the  Commission  to  surrender  the 
policy  and  collect  the  cash  value  automatically  in  case  of  failure  of  the 
employer  to  meet  payments  required  of  him  under  the  statute. 
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Subject:  Workmen's  Compensation;  Coverage  for  Boards  of  County 
Commissioners,  County  Boards  of  Helath,  County  Boards  of  Educa- 
tion, County  Alcoholic  Beverage  Control  Boards 

22  December,  1939. 

You  asked  in  your  letter  of  December  11th.,  whether  the  County  Com- 
missioners should  purchase  a  Workmen's  Compensation  policy  covering  all 
of  the  activities  of  the  county  vi^hich  properly  come  under  the  County 
Commissioners  and  including  County  Board  of  Health,  County  Board  of 
Education,  and  County  Alcoholic  Beverage  Control  Board,  or  should  each 
one    of   these    Boards    purchase    its    ovv^n   compensation   policy. 

The  question  seems  to  be  one  of  power  rather  than  desirability.  It 
would  probably  be  desirable  for  the  County  Commissioners  to  make  all 
of  the  Workmen's  Compensation  insurance  contracts,  and  I  know  of  no 
reason  this  could  not  be  done  by  agreement  between  the  County  Com- 
missioners and  the  various  county  boards  and  departments.  But  the  question 
of  power  or  authority  must  be  decided  by  examination  of  the  statutes 
involved. 

The  1939  School  Machinery  Act,  Section  22  of  Chapter  358,  Public  Laws 
of  1939,  provides  that  county  and  city  administrative  units  are  authorized 
and  empowered  to  provide  Workmen's  Compensation  Insurance.  By  ref- 
erence to  Section  5  of  the  above  Act,  it  becomes  apparent  that  the  words 
"administrative  units"  as  used  refer  to  the  school  administrative  units, 
and  not  to  the  governing  body  of  the  county  or  town.  The  County  Board  of 
Education  would  therefore  have  the  power  and  authority  to  contract  for 
Workmen's   Compensation  insurance. 

Where  there  is  no  statute  specifically  making  provision  therefor,  the 
power  to  contract  for  insurance  is  found  in  the  North  Carolina  Workmen's 
Compensation  Law,  as  amended. 

Section  10  (C.  S.  8081  (q)  )  provides  that  "every  employer"  accepting  the 
terms  of  the  act  must  secure  the  payment  of  the  compensation  to  his 
employees  as  thereinafter  provided. 

Section  67  (C.  S.  8081  (www)  )  provides  that  "every  employer"  accepting 
the  provisions  of  the  act  shall  "insure  and  keep  insured  his  liability 
thereunder." 

Therefore,  the  act  places  the  power  and  burden  of  insuring  on  the 
"employer." 

In  a  broad  sense  the  county  is  the  employer  of  everyone  working  for 
any  of  its  subdivisions.  But  in  a  more  narrow  sense-,  and  as  was  probably 
intended  by  the  legislature,  the  employer  would  be  the  board  or  department 
having  the  authority  to  hire  and  fire  employees  and  direct  their  activities. 

Usually  the  County  Commissioners  raise,  by  taxes,  the  money  necessary 
for  carrying  on  the  county  activities,  but  the  conduct  of  the  aff"airs  of  the 
various  departments  mentioned  in  your  letter  is  controlled  by  the  heads  of 
the  particular  board  or  department.  It  ought  to  be  pointed  out  that  the 
'County  ABC  Board  does  not  depend  on  taxes  for  its  salary,  but  is  paid  out 
of  the  income  from  its  liquor  stores.  (Sec.  20  Alcoholic  Beverage  Control 
Act  of  1937  as  amended.) 

The  test  to  determine  who  is  employer  does  not  rest  primarily  on 
the  source  of  compensation  for  services  rendered.  In  Perdue  v.  Board  of 
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Equalization,    205    N.    C.    730,    734    (1933),    Connor,   J.,    speaking   for   the 
Court,  said: 

"The  deceased  was  not  an  employee  of  the  State  of  North 
Carolina,  nor  of  the  State  Board  of  Equalization.  The  fact  that  his 
salary  as  a  teacher  in  the  Statesville  Graded  Schools  was  paid 
by  said  schools  out  of  funds  allotted  to  the  Statesville  Graded 
Schools  District  by  the  State  Board  of  Equalization,  under  the 
provisions  of  Chapter  430,  Public  Laws  of  N.  C,  1931,  does  not  con- 
stitute him  an  employee  of  said  board  or  of  the  State.  He  was 
elected  both  as  a  teacher  and  as  director  of  athletics  by  the 
Board  of  Trustees  of  the  Statesville  Graded  Schools  District  .  .  . 
He  was  not  elected  or  employed  either  as  a  teacher  or  as  director  of 
athletics  by  the  State  Board  of  Equalization.  This  board  had  no 
power  and  no  duty  with  respect  to  the  Statesville  Graded  Schools 
District,  or  to  the  teachers  or  other  employees  of  said  district, 
except  to  provide  for  the  payment  of  their  salaries  and  wages,  as 
provided  by  Chapter  430,  Public  Laws  of  N.  C,  1931." 

Each  county  activity,  under  the  law,  annually  makes  up  its  budget  and 
submits  it  to  the  Board  of  County  Commissioners  for  approval.  There  could, 
therefore,  properly  be  included  in  the  budgets  the  sum  necessary  to  pro- 
vide for  Workmen's  Compensation  Insurance.  This  would  permit  the  cost 
of  the  coverage  to  be  directly  paid  from  funds  appropriated  for  the  various 
activities  and  avoid  placing  the  burden  of  this  cost  on  the  general  fund 
of  the  county,  which  is  limited  by  the  Constitution.  This  would  be  an  im- 
portant consideration  in  the  counties  which  approach  their  limit  on  the 
general  fund  levy. 

As  to  activities  which  are  supported  in  part  by  the  county  and  in  part 
by  other  sources  of  revenue,  such  as  the  County  Board  of  Health,  it  would 
be  peculiarly  appropriate  that  the  cost  of  Workmen's  Compensation  In- 
surance should  be  paid  from  the  funds  of  that  activity. 

It  is  my  opinion,  therefore,  that  authority  to  contract  for  Workmen's 
Compensation  Insurance  resides  in  the  governing  body  or  of  the  particular 
department  or  board  for  which  the  insurance  is  secured.  Of  course,  the 
County  Commissioners  can  secure  insurance  covering  persons  directly  em- 
ployed by  them. 

Subject:  Workmen's  Compensation;   Self-insurer;  Guaranty  by 
Parent  Corporation 

4  June,  1940. 

In  your  letter  of  June  1,  you  ask  whether  a  parent  corporation  can 
"guarantee  the  compensation  liability"  of  a  subsidiary  corporation,  where 
the  latter  desires  to  be  a  self-insurer  under  our  Workmen's  Compensation 
Law. 

Under  Section  8081  (www)  of  N.  C.  Code  Ann.  (Michie,  1939)  it  is 
provided  that  an  employer  shall  provide  insurance  or  shall  furnish  satis- 
factory proof  of  his  "financial  ability  to  pay  direct  the  compensation 
in  the  amount  and  manner  and  when  due"  as  provided  for  in  the  Work- 
men's Compensation  Act.  In  the  latter  instance  the  Commission  may 
require  the  deposit  of  an  acceptable  security,  indemnity  or  bond  to  secure 
the    payment   of  the    compensation    liabilities    as    they    are    incurred. 

There  is  authority  to  sustain  the  proposition  that  a  parent  corpora- 
tion  may   guarantee   the    debts    or    obligations    of   its    subsidiary. 
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6   Fletcher,   Cyclopedia   of   Corporations,    Sec.   2593;    (1931)    15 
Minn.   L.   Rev.   239. 

However,  there  is  some  question  whether  the  above  principle  would 
cover  the  present  situation.  Added  to  this  uncertainty  is  the  possibility 
that  the  parent  corporation  might,  by  guaranteeing  the  liability  of  its 
subsidiary,  be  engaging  in  the  insurance  business  in  violation  of  the 
insurance   laws    of  this    State. 

In  view  of  the  grave  questions  just  stated,  it  is  my  opinion  that 
subsidiary  corporations  desiring  to  be  self-insurers  ought  to  post  security 
or  bond  separate  and  apart  from  that  posted  by  the  parent   corporation. 


OPINIONS  TO  LIBRARY  COMMISSION 


Subject:  Constitutional  Law;  Taxation;  Support  of  Public  Libraries 
BY  Cities  and  Counties 

22  June,  1939. 
I  have   your  letter   of  June   20.   The   case   of   Twining   v.   Wilmington, 
214   N.   C.    655,   to   which   you   refer   in    your   letter,    held    that    bonds    for 
the   purpose   of  erecting   and   equipping   a   municipal   building   to   be    used 
in  part  as  a  public  library  are  not  a  necessary  municipal   expense. 

This  decision  would  be  applicable  to  all  municipalities  in  North  Caro- 
lina. The  courts  passed  upon  only  the  question  as  to  whether  or  not  the 
particular  purpose  of  the  bond  issue  is,  or  is  not,  a  necessary  municipal 
expense  in  the  sense  referred  to  in  the  Constitution,  Article  VII,  Section 
7.  If  the  expenditure  falls  within  the  category  of  a  necessary  expense, 
it  is  a  matter  within  the  discretion  of  any  municipality,  subject  to  other 
limitations  as  to  whether  the  particular  project  is  desirable  for  such 
municipality. 

This  decision  does  not  necessarily  mean  that  the  Court  would  hold 
as  unconstitutional  our  statutes  authorizing  counties  and  municipal  cor- 
porations to  make  appropriations  for  the  maintenance  of  libraries.  Such 
provision  is  made  in  C.  S.  2832  as  to  municipal  corporations;  C.  S.  1297 
(42)  as  to  boards  of  county  commissioners.  Until  these  sections  of  the 
law  have  been  declared  by  our  Courts  as  unconstitutional,  it  is  my 
opinion  that  municipal  authorities  would  be  justified  in  continuing  to 
act  under  the  authority  therein  contained.  Every  presumption  of  con- 
stitutionality is  available  for  the  support  of  an  act  of  the  General 
Assembly.  Administrative  officials  are  justified  in  acting  upon  the  theory 
of  constitutionality  unless  a  statute  is  so  clearly  contrary  to  fundamental 
law  as  to  be  unconstitutional  beyond  a  reasonable  doubt.  All  doubts  will 
be   resolved   in   favor   of  the    constitutionality    of   the    law. 


OPINIONS  TO  COMMISSIONER  OF  VETERANS 
LOAN  FUND 


Subject:  World  War  Veterans  Loan  Fund;  Water  Charges  as  Liens  on 

Property  of 

20  July,  1938. 

I  reply  to  your  letter  of  the  14th  inquiring  whether  water  charges  by 
the  Town  of  Pinebluff,  levied  against  Mr.  Adams,  a  former  owner,  is  a 
lien  upon  the   property  in  your  hands. 

I  have  carefully  considered  Mr.  Packard's  letter  to  you  of  June  9, 
the  provisions  of  the  Pinebluff  Charter,  and  the  letter  of  Attorney  General 
Seawell,  dated  July  6,   1937. 

It  is  my  opinion  that  these  water  charges  are  not  liens  upon  said 
property.  The  provisions  of  the  town  charter  did  not  purport  to  make 
the  water  charges  a  lien  upon  the  property  served.  They  merely  provide 
that  the  charges  may  be  collected  under  the  general  law  of  the  State, 
or  by  seizure  and  sale  of  real  property  in  conformity  with  the  law  of 
the  State  for  the  collection  of  taxes. 

The  letter  of  Mr.  Seawell  does  not  state  that  the  charges  are  liens 
and  refers  merely  to  the  procedure  for  collection.  Furthermore,  he  states 
that  under  such  procedure,  no  property  of  any  person,  other  than  the 
person  against  whom  the  charges  are  made,   could  be  sold. 

The  general  law  of  the  State  relating  to  municipal  corporations  does 
not  provide  that  water  charges  shall  be  a  lien  against  the  property 
served.  It  provides  that  the  remedy  shall  be  by  turning  the  water  off 
until  the   bills   are   paid.    Code,    Section   2808. 

Subject:  World  War  Veterans  Loan  Fund;  Substitution  of  Mortgage 
Trustee  for  Original  Bank  Trustee  in  Liquidation 

23    September,  1938. 

In  the.  Chapter  of  the  Code  on  Banks,  Section  218(g),  et  seq.,  provides 
that  where  an  insolvent  bank  is  named  as  trustee  in  a  mortgage,  the 
holder  of  notes  or  other  obligations  secured  by  the  mortgage  may  by 
verified  petition  apply  to  the  Clerk  of  the  Superior  Court  of  any  county 
where  the  mortgage  is  recorded  for  an  order  substituting  the  new  trustee. 
The  Clerk  then  issues  an  order  to  be  served  on  all  interested  parties 
personally  or  by  publication,  directing  them  to  show  cause  why  the  sub- 
stitution should  not  be  made.  If  no  objection  is  made  or  upon  objection 
if  no  good  cause  is  shown  to  the  contrary,  the  order  of  substitution  is 
made  and  is  recorded  in  the  Register's  Office  and  marginal  entry  thereof 
made  on  the  record  of  the  mortgage.  The  one  petition  and  order  may 
include  mortgages  in  the  same  county  in  which  the  same  insolvent  bank 
is  named  as  trustee.  This  remedy  is  not  exclusive  and  is  in  addition 
to    any    and    all    other    like    remedies. 

Section  2583(a),  et  seq.,  of  the  Chapter  on  mortgages  provides  that 
where  a   corporate   mortgage  trustee   has   ceased  to   do   business    or   is   in 
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receivership  or  insolvency  proceedings  or  liquidation,  the  holder  of  notes 
or  other  obligations  secured  by  mortgage  may  execute  a  deed  substituting 
another  trustee.  The  Clerk  of  the  Superior  Court  is  then  required  to  find 
and  certify  that  the  instrument  has  been  executed  by  the  owner  or 
owners  of  a  majority  in  amount  of  the  secured  indebtedness,  and  that 
there  has  been  made  to  appear  that  the  cause  of  substitution,  as  set  forth 
in  the  deed,  is  true  and  that  the  substitution  trustee  is  fit  and  proper. 
This  certificate  must  be  attached  to  and  registered  with  the  deed  of 
substitution. 

This  law  further  provides  that  when  the  substitution  relates  to  any 
mortgage  executed  prior  to  the  ratification  of  the  law  in  1931,  then  at 
any  time  in  twelve  months  from  the  registration  of  the  deed  of  substi- 
tution, but  within  thirty  days  from  "actual  knowledge"  of  the  substitu- 
tion, any  interested  party  may  appeal  to  the  Judge  from  the  Clerk's 
findings  and  serve  notice  on  all  other  interested  parties,  and  a  new 
trustee  may  be  appointed  on  the  appeal  if  the  one  first  substituted  is 
removed.  Knowledge  of  the  substitution  could  be  conveyed  to  all  who 
sign  the  mortgage  and  all  other  interested  parties  by  registered  mail, 
with  return  receipt  requested. 

The  deed  of  substitution  is  also  required  to  be  recorded  with  the 
court  certificate  and  an  entry  thereon  made  on  the  margin  of  the  mort- 
gage record.  Under  this  statute,  one  deed  may  be  executed  applying  to 
all  mortgages  wherein  the  same  corporation  is  named  as  trustee,  and  this 
deed,  or  a  properly  certified  copy  thereof,  could  be  registered  in  each 
county  in  which  any  mortgage  included  in   the   deed  is   recorded. 

The  procedure  under  Section  2583(a),  et  seq.,  appears  to  be  simpler 
and  cheaper  and,  therefore,  more  desirable.  This  procedure  could  well 
be  used  in  cases  where  foreclosure  is  imminent,  as  well  ,as  in  cases 
where  you  did  not  anticipate  foreclosure.  I  would  suggest,  however,  that 
registered  letters,  with  return  receipt  requested,  be  mailed  to  all  inter- 
ested parties  informing  them  of  the  substitution.  It  would  not  be  neces- 
sary promptly  to  record  the  substitution  and  you  could  delay  the  registration 
until  foreclosure  becomes  necessary  in  all  cases  where  it  is  not  now 
anticipated. 

I  shall  be  glad  to  advise  further  with  you  in  this  matter  at  any  time 
that  will  suit  your  convenience. 

Subject:  Foreclosure  Proceedings;  Reports  of  Trustees;  Report  of 
Sale;  Mortgages  and  Deeds  of  Trust 

7  October,  1938. 

C.  S.  2594(b)  provides  that  it  shall  be  the  duty  of  any  trustee  or 
mortgagee,  making  sale  under  the  provisions  of  any  power,  to  file  an 
account  with  the  Clerk  of  the  Superior  Court  where  the  foreclosed  land 
lies. 

This  is  to  advise,  therefore,  that  it  will  be  necessary  that  a  report 
be  filed  showing  receipts  and  disbursements  in  all  foreclosure  proceedings 
heretofore  completed  by  your  Department,  in  order  to  comply  with  the 
above  act. 
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Subject:  Ad  Valorem  Taxation;  Exemptions;  World  War  Veterans 

12  November,  1938. 
It  was  held  in  the  case  of  Martin  v.  Guilford  County  that  where  a 
veteran  of  the  World  War  has  received  money  as  a  benefit  under  the 
federal  statute  and  has  invested  it  in  property  in  this  state  subject  to 
taxation,  it  does  not  fall  within  the  intent  and  meaning  of  the  federal 
statute  excepting  the  benefit  from  state  or  federal  taxation. 

This  is  to  advise,  therefore,  that  property  purchased  by  a  veteran 
with  money  which  he  obtained  from  his  adjusted  compensation  or  bonus 
certificate,  government  insurance,  disability  compensation  or  government 
pension  would  not  be  exempt  from  ad  valorem  taxation. 

With  regard  to  the  letter  of  Mr.  Brolk,  this  is  to  advise  that  World 
War  Veterans  are  not  exempt  from  payment  of  the  sales  tax  levied  by 
the  current  Revenue  Act. 

Subject:  Mortgages  and  Deeds  of  Trust;  Reopening  Sales  Under  Deeds 
OF  Trust  on  Real  Estate 

12  June,  1940. 

You  state  that  in  the  foreclosure  of  the  E.  V.  Matthews  property, 
there  have  been  quite  a  number  of  upset  bids  filed  and  resales  had  as 
a  result,  and  you  inquire  how  many  times  a  resale  may  be  had  upon  the 
foreclosure  of  property  under  the  power  contained  in  a  deed  of  trust. 

C.  S.  2591,  which  relates  to  reopening  judicial  sales  and  sales  under 
deeds  of  trust,  provides,  among  other  things,  that  "resales  may  be  had  as 
often  as  the  bid  may  be  raised  in  compliance  with  this   section." 

I  advise,  therefore,  that  as  often  as  an  upset  bid  is  filed,  a  resale 
must  be  had  under  the  terms  of  the  above  statute. 


OPINIONS  TO  STATE  COMMISSION  FOR  THE  BLIND 


Subject:  Aid  to  the  Needy  Blind;  Appropriation;  Chapter  53,  Public 
Laws  of  1935;  Chapter  99,  Public  Laws  of  1937;  Chapter  124,  Public 
Laws  of  1937 

31  August,  1938. 
Chapter  53,  Public  Laws  of  1935,  made  an  annual  appropriation  of 
$25,000  for  the  purpose  of  carrying  out  the  purposes  of  the  Act  creating 
a  State  Commission  for  the  Blind.  In  the  biennial  Appropriation  Bill, 
Chapter  99,  Public  Laws  of  1937,  under  section  1,  VI  (11),  an  appropria- 
tion is  made  for  the  State  Commission  for  the  Blind  for  $29,882.  It  is 
my  opinion  that  this  appropriation,  made  for  the  two  fiscal  years  ending 
June  30,  1938  and  June  30,  1939,  was,  and  is,  in  substitution  of  the 
appropriation  made  by  Chapter  53,  Public  Laws  of  1935,  and  that  from 
and  after  July  1,  1937,  the  annual  appropriation  of  $25,000,  made  under 
the  1935  Act,  terminated  by  virtue  of  the  1937  appropriation  in  sub- 
stitution   therefor. 

By  Chapter  124,  Public  Laws  of  1937,  the  sum  of  $85,180  was  appro- 
priated annually  for  the  purpose  of  carrying  out  the  provisions  of  this 
Act.  I  referred  to  this  provision  in  my  letter  to  you  of  May  30,  1938. 
This  appropriation  of  $85,180,  annually,  is  in  addition  to  the  appropria- 
tion made  by  Chapter  99,  Public  Laws  of  1937,  as  is  expressly  provided 
by  section  14  of  Chapter  124,  Public  Laws  of  1937.  I  may  reiterate  that 
the  statement  made  in  my  letter  to  you  of  May  30,  that  the  appropriation 
of  $85,180,  made  as  above  stated,  is  not  limited  to  one  year  or  to  a 
biennial  period,  but  is  to  continue  until  the  Act  making  it  is  repealed 
or   changed   by   the    Legislature. 

Subject:  State  Commission  for  the  Blind;  State  School  for  the  Blind; 
Paying  Over  Scholarship  Funds 

14  September,  1938. 
I  have  very  carefully  examined  Chapter  152  of  the  Public  Laws  of 
1921  to  determine  whether,  under  the  provisions  of  the  Act,  it  would  be 
possible  for  the  State  School  for  the  Blind  to  pay  to  your  Commission  the 
scholarship  funds  which  are  awarded,  under  the  provisions  of  the  above 
Act,  to  blind  students  of  this  State  in  the  furtherance  of  their  education, 
in  order  that  you  may  deposit  these  funds  and  match  them  with  federal 
funds,  thereby  increasing  the  amount  to  be  received  by  such  blind  stu- 
dents. I  call  your  attention  to  Section  2  of  the  Act  which  provides  that 
the  money  appropriated  thereby  shall  be  disbursed  by  the  Directors  of 
the  North  Carolina  School  for  the  Blind  in  the  manner  prescribed  by  law 
for  the  disbursement  of  its  appropriations  to  the  institution  or  institu- 
tions in  which  said  blind  person  or  persons  are  students;  and  where  it 
is  also  required  that  the  Board  of  Directors  shall,  in  its  biennial  report, 
include  the  name  of  the  blind  person  receiving  aid  under  the  Act,  the 
amount  paid  for  their  benefit  and  to  what  institution  or  institutions 
paid. 
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I  see  no  reason  why,  for  the  purpose  of  securing  additional  funds  from 
the  Federal  Government,  the  funds  appropriated  by  this  Act  for  the 
purpose  of  increasing  the  amount  thereof  could  not  be  deposited  with 
your   Commission   for   this   purpose;    provided,   that   the   terms    of    Section 

2  of  the  Act  referred  to  are  complied  with  and,  provided  further,  that 
not  more  than  $200  of  the  annual  appropriation  provided  for  in  Section  1 
is  awarded  to  any  one  student. 

I  discussed  this  matter  briefly  with  Mr.  Deyton,  Assistant  Director 
of  the  Budget,  and  he  advised  that  he  had  no  objection  to  this  course 
provided  it  met  with  the  approval  of  the  authorities  for  the  North 
Carolina  School  for  the  Blind.  Certainly,  there  is  no  prohibition  in  the 
Act    against    such    a    course. 

Subject:  Blind  People;  Free  Privilege  License 

19   April,   1939. 
I   have   very   carefully   considered    Chapter    53    of   the    Public    Laws    of 
1933,  relating  to  free   privilege   licenses   to   blind   people,   and  the   amend- 
ment thereto  by  the  1939   General  Assembly.  It  will  be  noted  in   Section 

3  of  the  Act  itself  that  after  the  investigation  is  made  by  the  County 
Commissioners  and  they  are  satisfied  that  the  applicant  is  capable  of 
operating  the  business  for  which  the  said  privilege  or  other  license  is 
asked,  and  that  he  is  a  deserving  person,  the  Commissioners  shall  then 
present  to  the  State  License  Department  a  letter  requesting  the  neces- 
sary privilege  or  other  license  to  operate  the  aforesaid  business,  and  the 
State  License  Department  shall  issue  fi-ee  of  charge  the  license  requested. 

It  is  quite  clear  to  my  mind  that  the  Legislature,  by  enacting  this 
statute,  intended  only  to  provide  for  free  licenses  for  the  privilege  of 
engaging  in  some  trade  or  profession,  and  did  not  contemplate  by  the 
enactment  of  this  that  the  State  should  issue  free  license  plates  to  be 
used  on  motor  vehicles  belonging  to  blind  persons,  either  for  the  private 
operation  thereof  or  for  carrying  on  the  business  of  operating  such 
motor  vehicles  for  hire.  This  position  is  strengthened  by  the  fact  that 
the  1937  Motor  Vehicle  Law,  Chapter  407  of  the  Public  Laws  of  1937, 
specifically  requires,  under  section  16  of  the  Act,  that  all  motor  vehicles 
operating  upon  the  highways  of  this  State  are  required  to  be  registered 
and  plates  are  required  to  be  attached  thereto.  Section  48  of  the  Act 
carries  the  only  exemptions  and  blind  persons  are  not  exempt  hereunder. 
Then  too,  section  61  of  the  Act  provides  that  the  tax  levied  under  the 
Act  is  a  compensatory  tax  for  the  use  of  the  roads  of  the  State. 

I  do  not  think  that  the  Legislature  intended,  by  the  enactment  of 
Chapter  53  of  the  Public  Laws  of  1933,  nor  by  the  1939  amendment 
thereto,  to  exempt  blind  persons  from  purchasing  automobile  license 
plates  to  be  used  upon  automobiles  which  they  might  purchase. 
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Subject:  State  Commission  for  Blind;  Soliciting  Subscriptions  for 
Charity;  Requirement  of  License 

26  May,  1939. 
I  have   examined    Chapter   144   of  the   Public   Laws    of   1939    and   have 
reached   the    following    conclusions    in    regard   to    the    problems    raised    by 
your  letter: 

(1)  The  publishing  company  should  be  sent  a  copy  of  the  act  by 
the  State  Board  of  Charities  and  Public  Welfare,  with  request  that  the 
company  file  the  statement  required  in  paragraph  1  of  section  1.  This 
would  include  the  names  of  all  soliciting  agents  and  representatives  in 
the   State. 

(2)  That  the  individual  actually  soliciting  should  be  licensed  to  do 
so  as  to  the  fifteen  cents  out  of  every  dollar,  supposed  to  go  to  charity. 

(3)  That  the  publishing  company  and  its  representatives  be  licensed 
by  the  State  Commission  for  the  Blind  or  the  State  Department  of 
Vocational  Rehabilitation,  or  the  Bureau  of  Labor  for  the  Deaf,  where 
the  aid  is  solicited  in  behalf  of  the  blind,  the  crippled,  or  the  deaf, 
respectively. 

Since  there  are  three  groups  of  incapacitated  persons  involved,  it 
might  be  well  to  have  a  considerable  number  of  copies  of  Chapter  144 
printed  and  sent  to  various  persons  and  organizations  involved,  with 
notice  to  file  application  for  license.  If  they  refuse  to  file  application, 
then  secure  evidence  of  violation  of  the  law  and  take  it  up  with  the 
solicitor  of  the  district. 

There  is  some  slight  doubt  about  the  language  in  the  three  sections 
as  to  licensing  in  the  case  of  blind,  crippled  or  deaf  persons,  but  the 
purpose  of  the  Act  is  clear  and  it  is  our  opinion  that  it  can  be  enforced. 
You  will  note  the  exact  language   of  the   third   paragraph   of  section    1 : 

"If  the  individual  soliciting  alms  is  blind  or  visually  handi- 
capped, or  if  the  organization,  institution  or  association  soliciting 
public  aid   in  behalf  of  the   blind,"   etc. 

This  language  may  preclude  the  requirement  of  a  license  from  the 
company  representative  in  the  State  because  such  representative  would 
probably  not  be  a  blind  individual  soliciting  alms  and  is  not  an  organi- 
zation, institution  or  association,  but  a  license  could  be  required  of  such 
person   as    a   representative    of   an    organization    which    must    be    licensed. 

If  this  letter  does  not  answer  your  inquiry  fully,  we  will  be  glad  to 
consider   the    matter   further. 

Subject:  Legal  Settlement;  Re:  George  Phillips 

11  August,  1939. 

Under  the  provisions  of  C.  S.  1342(5),  every  legal  settlement  formerly 
established  by  any  person  in  this  State  shall  continue  until  it  is  lost 
or  defeated  by  acquiring  a  new  one  within  or  without  the  State,  and, 
upon  acquiring  such  new  settlement,  all  former  settlements  shall  be 
defeated   and   lost. 

With  reference  to  George  Phillips,  a  naturalized  citizen  of  the  United 
States  who  resided  in  this   State  and  had  his   settlement  in  Transylvania 
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County  up  until  1936  when  he  removed  to  Germany,  this  man  would 
retain  his  settlement  in  Ti-ansylvania  County,  North  Carolina,  unless 
he    acquired   a    settlement   in   Germany    or    some    other    State    or    country. 

Subject:  Residence;  Aid  for  the  Blind 

29   February,   1940. 

I  am  in  receipt  of  your  letter  of  February  21  in  which  you  ask 
whether  or  not  a  blind  client  who  has  violated  the  Federal  law,  and  was 
incarcerated  in  a  Federal  prison  for  more  than  one  year,  would  be 
eligible  for  aid  to  the  blind  upon  his  return  to  the  State  from  prison. 
You  mention  that  the  State  in  which  the  prison  is  located  does  not  feel 
that    he    has    established    residence    there. 

In  Michie's  North  Carolina  Code  (1939),  Section  5126(10),  it  is 
provided : 

"No  person  shall  benefit,  directly  or  indirectly,  from  the  pro- 
visions of  this  chapter  who  shall  have  resided  in  the  State  of 
North  Carolina  less  than  two  years,  next  preceding  the  receiving 
of   such   benefit." 

I  am  of  the  opinion  that  since  his  removal  from  this  State  was 
involuntary,  he  did  not  lose  his  legal  residence  here.  Hence,  he  could  be 
given  aid  legally  from  your  Department. 

Subject:  Pensions;  Aid  to  the  Blind;  Death  of  Grantee 

11  July,  1940. 

In  your  letter  of  July  8,  1940,  you  request  an  interpretation  of  the 
state  law  under  which  pension  awards  are  made  to  the  indigent  blind. 
Your  precise  question  is  as  to  the  proper  disposition  of  a  check  which  is 
delivered  to  the  pensioner  or  deposited  in  the  mail  addressed  to  him, 
but  which  is  not  indorsed  at  pensioner's  death.  Our  state  laws  make  no 
specific  provision  covering  this  situation.  Therefore,  reference  must  be 
had  to  the  law  as  otherwise  found. 

Usually  a  pensioner  has  no  vested  right  in  a  pension. 
54  A.  L.  R.  943;   98  A.  L.  R.  505. 

However,   when   any   particular  payment   or   award   becomes   due   or   is 
made,  the   pensioner's  right  to  that  payment   or  award  is   generally   con- 
sidered vested. 
Ibid. 

See  In  Re  Smith,  130  N.  C.  638  (1902),  where  such  was  said  to  be 
the  result  by  virtue  of  the  law  regulating  the  payment  of  certain  pensions. 

Where  the  pensioner  actually  receives  the  check  before  his  death,  the 
delivery  would  be  complete.  The  same  result  would  seem  to  follow 
where  the  check  is  deposited  in  the  mail  addressed  to  pensioner.  "By 
depositing  an  instrument  in  the  mail  with  the  intent  that  it  shall  be 
transmitted  to  the  payee  in  the  usual  way,  the  maker  parts  with  his 
dominion  and  control  over  it,  and  the  delivery  is  in  legal  contemplation 
complete." 
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7  American  Jurisprudence  808,  n.  20. 

Cases  cited: 

Mclntire  v.  Rackin,  161  S.  E.  363   (Ga.  1931); 

Garrigue   v.   Kellar,    74   N.    E.   623    (Ind.    1905); 

Barrett  v.  Dodge,   19  Atl.   530    (R.   I.   1889). 

It  would  seem  that  where  an  award  has  been  made  and  the  check  delivered 
to  the  pensioner,  it  becomes  his  property  and  his  subsequent  death  would 
not  have  the  effect  of  returning  the  beneficial  and  legal  ownership  to 
the  State. 

It  should  be  borne  in  mind,  however,  that  the  pension  is  for  the 
pensioner's  future  support,  and  if  the  award  had  not  been  made  at  the 
time  of  his  death,  a  check,  subsequently  issued,  would  have  to  be  returned 
to  the   State. 

In  Re   Smith,   130   N.   C.   638    (1902). 

The  same  principle  is  also  applied  to  cases  where  a  widow's  year's 
allowance  has  not  been  finally  allotted  at  her  death.  It  does  not  inure 
to  her  heirs   or  next   of  kin. 

Kimball  v.  Deming,  27  N.  C.  418  (1845)  ; 
Mary  Dunn,  Ex  Parte,  63  N.  C.   137   (1869). 


OPINIONS  TO  GREATER  UNIVERSITY 


Subject:  Names;  Use  of  College  Name  by  Orchestra 

30  November,  1938. 

I  can  find  no  legal  authority  which  would  prohibit  the  use  of  the 
name  "N.  C.  State  Collegians"  by  a  group  of  students  in  connection  with 
an  orchestra.  There  are  many  instances  of  the  use  by  people  in  business 
of  names  of  public  institution.  Every  barber  shop  or  clothing  store  in 
Chapel  Hill  is  either  "The  University  Store"  or  "The  Carolina  Shop." 
If  an  educational  institution  attempted  to  use  the  name  of  an  existing 
educational  institution,  an  injunction  could  be  obtained  to  prevent  it.  In 
the  case  you  present,  North  Carolina  State  College  and  the  North  Caro- 
lina State  Collegians  are  not  in  any  sense  competitors;  in  fact,  the 
orchestra  is  composed  of  bona  fide  State  College  Students.  I  regret  that 
I  am  compelled  to  give  as  my  opinion  that  no  legal   action  is   available. 

In  view  of  the  fact  that  the  persons  concerned  are  students  of  State 
College,  it  might  be  possible  for  you,  as  head  of  the  institution,  to  consult 
with  them,  put  the  matter  before  them  squarely,  and  see  if  they  them- 
selves would  not  be  willing  to  make  some  change  in  the  name  that  they 
are  now  using.  I  might  point  out  that  the  name  "Paul  Moore  and  His 
N.  C.  State  Collegians"  is  a  truthful  description  and,  therefore,  I  take 
the  liberty  of  renewing  the  suggestion  that  you  try  to  negotiate  with 
them  concerning  a  change  of  the  name. 

Subject:  Constitutional  Debt  Limitation;  Application  to  $386,000 
Building  Revenue  Bonds  of  the  University 

27  December,  1938. 
Your   letter   of   December   23    raises    a    question    concerning   the    appli- 
cation  of  the   constitutional   debt   limitation   provision   to   the   issuance    of 
$386,000  Building  Revenue   Bonds   of  the   University. 

The  letter  of  former  Attorney  General  Seawell  to  which  you  refer  was 
dated  October  31,  1936,  which  was  prior  to  the  adoption  of  the  amend- 
ment to  Article  V,  Section  4,  of  the  North  Carolina  Constitution  concern- 
ing debt  limitation.  Since  that  time,  the  Supreme  Court  has  decided  the 
case  of  Williamson  v.  High  Point,  213  N.  C.  96  (February  2,  1938).  In 
this  case  the  Court  held  that  the  proposed  Revenue  Bonds  for  the  City 
of  High  Point  Power  Plant  would  not  constitute  a  "debt"  of  the  munici- 
pality within  the  meaning  of  the  Constitution,  and  that  consequently  a 
vote  of  the  people  was  not  necessary.  The  Court  followed  the  case  of 
Brockenbrough    v.    Commissioners,    134    N.    C.    1. 

There  is  an  excellent  discussion  of  this  problem  in  an  article  by  Hoyt 
and  Fordham  entitled  "Constitutional  Restrictions  Upon  Public  Debt  in 
North  Carolina,"  16  N.  C.  Law  Review  329,  and  attention  is  called  to 
a  reference  to  the  High  Point  case  at  page  349  of  the  article. 

While  these  decisions  apply  to  "debts"  of  municipal  corporations,  they 
are  authority  for  the  proposition  that  "new  debts  on  behalf  of  the  State" 
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do  not  include  Revenue  Bonds  authorized  by  the  1938  Special  Session 
Revenue  Bond  Act  or  by  previous  legislation.  Therefore,  the  Building 
Revenue  Bonds  of  the  University  in  question  are  in  no  way  affected  by 
Article  V,  Section  4,  of  the  North  Carolina  Constitution. 


Subject:   University  of  North  Carolina;   Power  and  Heating  Plant 
Improvements;  PWA  Docket  No.  N.  C.  1074-PP-F 

3  January,  1939. 
In  conference  a  few  days  ago  you  stated  that  objection  had  been 
raised  to  a  bid  offered  by  Elliott  Company  for  condensing  equipment  to 
be  installed  at  the  University,  the  objection  being  that  Elliott  Company 
had  failed  to  pay  the  bidders  license  tax  prescribed  in  Section  122  of  the 
1937  Revenue  Act. 

This  objection  is  without  merit.  The  mere  fact  that  a  person  or 
corporation  has  failed  to  pay  his  license  tax  would  not,  in  my  opinion, 
invalidate  any  contract  which  you  might  let  to  these  people  for  the 
purchase  and  installation  of  this  equipment;  nor  would  it  prevent  your 
letting  this  contract  to  Elliott  Company,  who  are,  according  to  my 
information,    low    bidders    in    this    instance. 

Under  our  law  the  Commissioner  of  Revenue  is  charged  with  the  duty 
of  collecting  taxes  levied  in  the  Revenue  Act,  and  no  duty  is  imposed 
on  any  other  State  agency  to  collect  the  same.  The  Revenue  Department 
has  been  advised  that  Elliott  Company  is  liable  for  the  tax  and  will 
take  steps  to  collect  the  same  in  due  course. 


Subject:  Escheats;  State  Warehouse  System;  Fund  Accumulated 
Under  C.  S.  492  S(e) 

9  February,  1939. 

You   inquire   whether   a   fund   in   the    State   Treasury    to   the    credit   of 

the    State   Warehouse    System   would   be   subject   to   the    present   escheats 

law  or  Senate  Bill  No.   76.   The  fund   was   accumulated   by   a   tax   levied 

under  C.   S.  4925(e)   of  twenty-five  cents   on  each  bale   of  cotton   ginned. 

This  tax  was  held  constitutional  in  the  case  of  Bickett  v.  Tax  Com- 
missioners, 177  N.  C.  433.  Consequently,  the  taxpayers  may  not  recover 
the  taxes  which  they  paid  into  the  fund  unless  the  Legislature  authorizes 
refunds.  If  the  Legislature  should  authorize  the  refund  of  these  taxes, 
then  the  escheats  law  would  not  apply  until  five  years  after  the  Act  of 
the  Legislature  authorizing  these  refunds  went  into  effect.  The  escheats 
law  would  not  apply  to  those  taxpayers  who  received  refunds,  but  would 
apply  only  to  those  who  failed  to  demand  refunds  or  to  those  who  could 
not  be  located  for  five  years.  The  escheats  law  could  not  apply  to  a  fund 
in  the  State  Treasury,  such  as  the  fund  for  the  State  Warehouse  System, 
without  some  special  Act  of  the  Legislature  dealing  specifically  with 
such  fund. 
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Subject:  Education;  Free  Tuition  to  War  Orphans 

9  May,  1939. 

I  have  your  letter  of  April  24,  concerning  Thomas  P.  Caldwell's 
application  for  free  tuition. 

Section  5912 (i)  of  the  Consolidated  Statutes  is  Chapter  370  of  the 
Public  Laws  of  1931.  Chapter  320  of  the  Public  Laws  of  1933  abolished 
free  tuition  in  State  institutions  except  as  to  indigent  cripples.  Whether 
this  law  repealed  Chapter  370  of  the  Public  Laws  of  1931  is  not  longer 
important,  because  provisions  for  free  tuition  in  the  case  of  war  orphans 
was  made  by  Chapter  242  of  the  Public  Laws  of  1937  as  amended  by 
Chapter  165  of  the  Public  Laws  of  1939.  The  present  statute,  therefore, 
provides  for  free  tuition  to  any  child  who  has  been  a  resident  of  North 
Carolina  for  two  years,  and  whose  father  was  killed  in  action  or  died 
from  wounds  or  other  causes,  etc.  In  addition  to  this,  free  room  rent  and 
board  are  provided  for,  and  the  1939  amendment  provides  for  the  payment 
of  "matriculation  fees  and  other  special  fees  and  charges  required  to 
be  paid  as  a  condition  to  remaining  in  said  institution  and  pursuing  the 
course   of  study  selected." 

I  trust  that  this  information  will  enable  you  to  answer  whatever 
question   you  had  in   mind    in   your   recent   letter. 

Subject:  Agricultural  Extension  Service;  Cooperation  with  Counties 

14  June,   1939. 
You  inquire  whether  the  Agricultural  Extension  Service  is  under  any 

obligation  to  agree  to  terms  which  county  commissioners  impose  as  a 
condition  for  cooperation.  In  other  words,  if  the  county  commissioners 
provide  funds  subject  to  conditions  which  the  Extension  Service  regards 
as  objectionable  or  unsatisfactory,  can  the  Extension  Service  refuse  to 
cooperate  ? 

Cooperation  between  the  county  commissioners  and  State  and  National 
Departments  of  Agriculture  to  promote  the  farmers  cooperative  demon- 
stration work,  or  what  is  now  known  as  extension  work,  was  provided  by 
Chapter  1  of  the  Public  Laws  of  1911  (C.  S.  1297(40)).  The  terms  of  this 
statute  merely  authorize  and  empower  the  county  commissioners  to 
cooperate  in  such  work  and  to  appropriate  money  therefor.  Nothing  in 
this  Chapter  requires  the  Extension  Service  to  agree  with  the  county 
commissioners.  Of  course,  if  they  agree  upon  cooperation  for  an  ensuing 
fiscal  year,  the  terms  of  this  agreement  should  be  carried  out.  But  if  the 
proposed  terms  of  an  agreement  are  not  satisfactory  to  either  side,  then 
the  side  which  thinks  the  terms  are  unsatisfactory  may  refuse  to 
cooperate.  There  is  no  way  by  which  to  compel  an  agreement  to 
cooperate. 

Subject  :  Education  ;  Residence  of  Students 

15  June,    1939. 

I  have  your  inquiry,  enclosing  a  letter  dated  June  14,  1939,  from  W.  H. 
Sawyer,  Clerk  Superior  Court,  Wake  County.  Mr.  Sawyer's  letter  is  only 
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evidence  to  be  considered  by  you  in  determining  whether  an  out-of-State 
student  has  actually  changed  his  domicile.  It  has  an  official  character 
which  is  entitled  to  considerable  weight.  However,  each  case  of  residence 
has  to  be  decided  on  its  own  facts.  If  Mr.  James  V.  Watters,  the  student 
in  question,  returns  to  his  out-of-State  home  during  vacations,  you  would 
be  justified  in  holding  that  he  is  a  non-resident  in  spite  of  Mr.  Sawyer's 
statement. 

Furthermore,  the  right  to  vote  is  no  longer  dependent  upon  the  pay- 
ment of  poll  tax,  as  the  Constitution  in  1921  was  amended  by  abolishing 
the  payment  of  poll  tax  as  a  prerequisite  to  voting.  It  is  conceivable 
that  Mr.  Watters  could  get  a  similar  statement  from  the  Clerk  of  the 
Superior  Court  of  any  County  in  North  Carolina  by  the  payment  of  a 
poll  tax.  The  problem  of  determining  a  person's  domicile  is  a  much  larger 
problem,  and  the  authorities  of  a  State  institution  have  the  duty  of 
determining  that  question   in  view   of  all  the   evidence   in   any   case. 

As  to  Mr.  Watters,  the  fact  that  he  is  twenty-one  years  of  age  and 
has  paid  his  poll  tax  in  Wake  County  are  important  factors  in  deter- 
mining residence  if  he  has,  in  good  faith,  changed  his  home  to  North 
Carolina.  If  you  believe  that  the  sole  reason  for  the  paying  of  the  poll 
tax  by  Mr.  Watters  is  to  get  the  benefit  of  resident  tuition,  and  that 
he  has  not,  in  good  faith,  changed  his  home  to  North  Carolina,  you  are 
permitted  to   rule   that  he   is   a   non-resident. 


Subject:  University  of  North  Carolina;  Construction  of  Chapter  122, 
Public  Laws  of  1939,  Relative  to  University  Activities 

30   June,    1939, 

You  ask  for  a  ruling   on   the   following    provision   of   Chapter    122    of 

the  Public  Laws  of  1939: 

"Provided,  however,  that  as  regards  educational  institutions 
the  provisions  of  this  act  shall  not  apply  ...  to  meals,  books 
and/or  other  articles  of  merchandise  not  exceeding  fifteen  cents  in 
value  when  sold  to  members  of  the  educational  stafl'  or  staff 
auxiliary  to  education   .   .   ." 

Specifically,  you  wish  to  know  what  persons  are  included  in  the  words 
"staff  auxiliary  to  education."  There  is  no  North  Carolina  case  which 
would  throw  any  light  on  this  question.  In  a  Texas  case.  Bowman  v. 
Stark,  185  S.  W.  921,  924,  the  word  "auxiliary"  was  defined  as  meaning 
"simply  to  confer  aid  or  help."  This  is  one  of  the  dictionary  definitions 
of  the  word  auxiliary,  another  being:  "Serving  in  a  subsidiary  capacity." 
Synonyms    given    in    the    dictionary    are:    "Helping,    aiding,    subordinate." 

It  is  the  opinion  of  this  office  that  all  employees  of  the  University  are 
auxiliary  to  the  University  and  to  education.  Therefore,  any  employee 
of  the  University,  whether  an  employee  of  the  athletic  association,  of 
Consolidated  Service  Plants,  the  laundry,  or  the  Carolina  Inn,  would  be 
regarded  as  "auxiliary  to  education"  and  permitted  to  buy  meals,  books 
and/or  other  articles   of  merchandise  not  exceeding   15<'   in  value. 
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Subject:  Bid  Bond;  Cash  Deposit;  Surrender  on  Account  of  Error 

IN  Bidding 

3  August,  1939. 

Receipt  is  acknowledged  of  your  letter  of  August  1.  I  have  carefully- 
reviewed  the  file  sent  me  with  reference  to  the  bid  of  Tompkins-Johnston 
Company  for  the  construction  of  additions  to  the  Carolina  Inn  at  Chapel 
Hill,  in  connection  with  which  I  have  studied  the  briefs  submitted  by 
Messrs.    Taliaferro    &    Clarkson,    attorneys    for   the    bidder. 

The  file  disclosed  that  the  bid  made  by  this  Company  was  obviously 
erroneous,  and  that  in  filing  it  a  substantial  mistake  had  been  made  by 
the  bidder.  Before  the  bid  had  been  accepted,  attention  was  called  to 
this  by  the  architect  to  the  bidder,  and  thereafter  the  bidder  was  released 
from  the  forfeiture  of  $3,727,  the  actual  difference  between  the  bid  of  the 
Tompkins-Johnston  Company  and  the  next  low  bidder.  The  bidder  was 
not  required  to  execute  the  contract.  The  deposit  apparently  was  made 
under  the  terms  of  the  proposal  inviting  bids,  to  guarantee  that  the 
bidder,  if  awarded  the  contract,  would  execute  the  same  and  provide 
the    necessary    bond. 

Under  all  of  these  circumstances,  it  is  my  opinion  that  you  would  not 
only  be  justified,  but  are  obligated  to  return  to  the  bidder  the  cash 
deposit  of  $530,  and  that  you  would  have  no  legal  right  to  retain  this 
fund. 

Subject:  Deeds  and  Conveyances;  Deeds  to  State  Owned  Property; 
Warranty  of  Title;  Authority  to  Give  Warranty  Deeds 

14  March,  1940. 

I  have  your  letter  of  March  9,  enclosing  a  proposed  deed  to  be  executed 
by  the  Governor,  the  Council  of  State  and  the  University  of  North  Caro- 
lina to  the  Levin  property  in  Fayetteville. 

This  office  has  always  been  of  the  opinion  that  there  was  quite  some 
doubt  as  to  the  authority  of  State  officials  charged  with  the  duty  of 
executing  deeds  for  State  property  to  include  in  this  deed  the  contract 
of  warranty  of  title.  Even  though  I  have  been  unable  to  find  any  direct 
authority  on  this  question,  the  general  statement  is  made  in  59  Corpus 
Juris  166,  under  a  headnote,  that  the  State  does  not  warrant  the  title 
to  land  which  it  grants,  and  I  do  not  think  that  the  fact  that  State 
officials  who  execute  such  deeds  include  in  the  same  warranty  of  title, 
would  have  the  effect  of  binding  the  State  by  such  action.  It  is  possible 
that  officials  who  do  execute  deeds  in  this  manner  would  be  personally 
responsible  to  the  purchaser  of  such  lands;  however,  I  have  no  authority 
for  this    statement. 

In  view  of  the  above,  I  return  the  deed  herewith  and  suggest  that  the 
warranty  of  title  be  eliminated  therefrom. 

Subject:  Schdule  "B"  License  Taxes;  Carolina  Inn 

30   May,   1940. 
I  have  your  letter  of  May   15  enclosing  a  copy   of  a   letter  from   Mr. 
Leigh    Skinner,    Manager    of    the    Carolina    Inn,    to    Mr.    L.    B.    Rogerson, 
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Assistant  Controller  and  Business  Manager  of  the  University,  raising 
the  question  as  to  whether  or  not  the  Carolina  Inn  is  required  to  pay 
privilege  taxes  under  Schedule  "B"  of  the  Revenue  Act  of  1939. 

There  is  no  provision  in  Schedule  "B"  or  of  the  Revenue  Act  providing 
any  exemption  for  taxes  imposed  thereby  on  the  Carolina  Inn  under 
Sections  126  and  127.  Section  919,  to  w^hich  you  refer,  does  not  provide  any 
exemption  applicable  to  the  taxes  imposed  in  Schedule  "B".  Even  the 
exemption  provided  in  this  section,  w^here  applicable,  vi^ould  be  subject  to 
the  decision  of  our  Court  in  the  case  of  Warrenton  v.  Warren  County,  215 
N.  C.  342.  The  only  theory  v^^hich  presents  itself  as  affording  a  basis  for  the 
claimed  exemption  is  that  general  statutes,  such  as  the  Revenue  Act,  do 
not  bind  or  refer  to  the  State  and  its  institutions  or  impose  taxes  upon  them, 
unless  they  are  expressly  mentioned,  in  accordance  w^ith  the  principle  laid 
down  in  the  case  of  O'Berry  v.  Mecklenburg  County,  198  N.  C.  357.  See,  also, 
Cranfield  v.  Winston-Salem,  200  N.  C.  680. 

The  University  is  an  educational  institution  belonging  to  the  State  and 
operated  for  the  purpose  of  cari'ying  out  the  functions  required  under  the 
Constitution  and  is  made  a  body  corporate.  C.  S.  5782.  It  is  a  corporation 
within  the  meaning  of  the  term  as  used  in  Sections  126,  127,  and  elsewhere 
in  Schedule  "B"  of  the  Revenue  Act  imposing  taxes  upon  "every  person, 
firm  or  corporation"  engaged  in  the  businesses  taxed  thereunder. 

Observing  the  principle  laid  down  in  the  Warren  County  case,  which, 
however,  involved  only  a  property  tax  question,  I  am  of  the  opinion 
that  the  taxes  levied  in  Schedule  "B"  for  operating  a  hotel  or  restaurant 
would  be  applicable  to  Carolina  Inn  and  that  these  taxes  should  be  paid. 
If  an  exemption  is  to  be  provided,  it  should  definitely  be  done  by  an  Act 
of  the  Legislature.  "Taxation  is  a  rule;  exemption  the  exception,  with 
strict  construction  applicable  to  the  latter."  Warrenton  v.  Warren  County, 
supra. 


OPINIONS  TO  STATE  HOSPITALS  AND  INSTITUTIONS 


Subject:  Commitment  of  Criminal  Insanes  to  State  Hospitals 

10  August,  1938. 
I  have  carefully  examined  the  judgment  of  Judge  Kitchill,  wherein 
Lawrence  Taylor  has  been  sentenced  to  your  Hospital  upon  finding  by 
the  Court  that  he  was  mentally  defective  and  in  need  of  treatment.  I 
am  of  the  opinion  that  under  the  provisions  of  C.  S.  6236,  et  seq,  the  Court 
had  the  power  and  authority  to  send  this  defendent  to  your  Hospital  for 
the  reasons  set  out  in  the  judgment,  and  you  are  required  to  keep  him 
there    until   he    is    discharged    according    to    law. 

Subject:  Criminal  Insane;  State  Hospital;  Accepting  Patients 

15  October,  1938. 

I  have  your  letter  of  October  14,  in  which  you  advise  that  the  Criminal 
Insane  Department  of  your  institution  is  now  overcrowded  and  in  which 
you  ask  my  opinion  as  to  whether  or  not  you  can  decline  to  accept 
patients  sent  to  you  by  the  courts  under  C.  S.  6236  until  you  have 
facilities    for   them. 

C,  S.  6242  provides  that  it  shall  be  your  duty  to  receive  all  such 
criminal  insane  persons  as  shall  be  committed  under  the  provisions  of 
this   law. 

In  view  of  this  provision  of  the  statute,  I  believe  you  should  accept 
prisoners  sent  you  as  long  as  it  is  physically  possible  to  take  care  of 
them.  On  account  of  the  overcrowded  condition  to  which  you  refer,  I 
believe  it  would  be  necessary  to  take  this  matter  up  with  your  Trustees 
and  exhaust  all  reasonable  efforts  to  make  additional  provision.  Of  course, 
the  law  does  not  require  any  official  to  do  the  impossible.  If,  after  making 
all  possible  effort  to  provide  for  the  criminal  insane  committed  to  you 
by  the  courts,  your  Department  becomes  completely  filled,  I  believe  this 
would  relieve  you  of  responsibility  for  declining  to  accept  further  com- 
mitments. 

This  matter  perhaps  should  be  brought  to  the  attention  of  the  Gov- 
ernor for  his  advice  and  recommendation,  if  your  Board  of  Trustees 
finds  it  impossible  to  provide  the  necessary  facilities. 

Subject:  Public  Building;  Industrial  Farm  Colony  for  Women 

24  October,  1938. 
I  have  your  letter  of  October  20  and  answer  the  inquiries   therein   in 
the  order  propounded: 

1.  C.  S.  7343(f)  (g)  and  (h)  vests  in  the  Directors  of  your  Institution 
the  authority  and  discretion  as  to  the  location  of  buildings  on  the  lands 
occupied  by  your  Institution. 

2.  C.  S.  7343(g)  gives  authority  to  the  Board  of  Directors  to  cause 
to  be  prepared  plans  and  specifications  for  the  remodeling  or  construc- 
tion of  buildings  to  be  used  by  your  Institution. 
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However,  the  Budget  Bureau  has  the  final  authority  within  the  law 
to  say  how  budget  appropriations  may  be  spent  by  the  various  depart- 
ments and  institutions  in  the  State.  If,  in  their  opinion,  the  buildings 
proposed  to  be  erected  do  not  comply  with  the  purpose  for  which  funds 
for  their  construction  were  appropriated  by  the  General  Assembly,  it 
could,  in  its  discretion,  withhold  the  necessary  funds  for  such  construc- 
tion. I  am  advised  by  the  Budget  Bureau  that  in  the  opinion  of  their 
engineer,  as  well  as  in  the  opinion  of  the  Assistant  Director,  the  build- 
ing which  you  propose  to  erect  does  not  meet  the  requirements  of  the 
building  for  which  the  appropriation  was  made;  that  if  you  were  to 
erect  a  building  which  would  meet  these  requirements  and  which  would 
also  be  of  the  kind  and  type  described  in  your  letter,  the  budget  appro- 
priation for  the  construction  of  this   building  would   be   insufficient. 

Subject:  Hospitals  for  the  Insane;  Criminal  Insane;  Release;  C.  S.  6237 

1  November,  1938. 

The  judgment  and  other  papers  in  connection  with  the  above  case 
have  been  very  carefully  examined  and  in  my  opinion  the  terms  of  C.  S. 
6237,  relating  to  persons  acquitted  of  crime  on  account  of  insanity  and 
committed  to  your  Hospital,   have  been  complied  with  in  all  respects. 

This  person  was  committed  to  your  Hospital  and  you  now  are  of  the 
opinion  that  he  is  in  his  right  mind.  You  will,  therefore,  in  compliance 
with  the  latter  part  of  the  above  statute,  "notify  the  sheriff  of  the  county 
from  which  he  came,  who  shall  order  that  he  appear  before  the  Judge 
of  the  Superior  Court  of  the  district  to  be  dealt  with  according  to  law." 
You  will,  therefore,  notify  the  sheriff  in  order  that  this  person  may 
be  delivered  to  him  and  by  him  taken  before  the  resident  judge  of  his 
district  for  such  disposition  as  that  court  may  think  best  to  take  in  the 
premises. 

I  return  the  letter  of  Mrs.  McClure,  the  copy  of  the  judgment,  the 
letter  of  the  Clerk  Superior  Court  of  Beaufort  County,  and  the  transcript 
of    the    evidence    taken    at    the    inquisition    before    Judge    Bone. 

Subject:  Insane  Persons;  C.  S.  2288  and  6214;  Certificate  Discharging 

Patient 

2   October,   1939. 

From  a  study  of  C.  S.  6214,  it  would  seem  that  when  a  patient  is  dis- 
charged under  this  section,  it  is  necessary  that  a  copy  of  the  certificate 
made  by  you  to  the  Board  of  Directors  should  be  sent  to  the  Clerk  of 
the  Superior  Court  of  the  County  of  the  settlement  of  the  patient.  This 
section  applies  equally  where  the  patient  is  found  to  be  of  sane  mind 
and  when  the  patient  is  found  to  be  incurable,  but  in  the  opinion  of  the 
Superintendent  his  being  at  large  will  not  be  injurious  to  himself,  etc. 
This  section  makes  no  provision  as  to  the  restoration  of  the  legal  rights 
of    the    patient. 

C.  S.  2288  provides  for  the  discharge  of  any  person  who  has  been 
declared  to  be  of  unsound  mind  or  memory  under  section  2286,  upon  a 
certificate    from    the    Superintendent    of    the    Hospital    where    such    person 
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has  been  confined,  stating  that  such  insane  person  has  been  restored  to 
sound  mind  and  memory.  It  is  necessary  that  the  certificate  be  sworn 
to  before  the  Clerk  of  the  Superior  Court  or  a  notary  public  of  the 
County  in  which  the  Hospital  wherein  such  person  has  been  confined  is 
located,  and  certified  under  the  seal  of  said  Court  to  the  Clerk  of  the 
Superior  Court  of  the  County  where  the  person  resided  immediately 
before  being  declared  of  unsound  mind  and  memory.  This  section  also 
provides  for  the  restoration  of  the  legal  rights  of  such  person  after  the 
certificate  is  filed  and  recorded  in  the  County  of  the  legal  residence  of 
the  person  afi^ected. 

It  seems  to  me  that  it  would  be  better,  under  section  6214,  to  use  a 
blank  showing  your  findings  of  fact  certified  to  the  Board  of  Directors 
and  the  action  of  the  Board  of  Directors  thereon. 

The  certificate  enclosed  in  your  letter  would  not  comply  with  the 
provisions  of  section  2288,  and  in  my  opinion  it  would  be  advisable  to 
have  a  difl^erent  form  of  certificate  for  the  discharge  of  a  patient  under 
this  section.  If  you  desire  me  to  assist  you  in  any  way  in  working  out 
the  diff^erent   forms,   I   \Vill   be   glad   to    do   so. 

Subject:  Dead  Bodies;  Disposition;  Application  op  Act  as  to  State 

Schools 

18  January,  1940. 

You  inquire  as  to  your  right,  as  Superintendent  of  Caswell  Training 
School,  to  turn  over  the  unclaimed  bodies  of  pupils,  who  die  while  attend- 
ing Caswell  Training  School,  to  the  Board  for  the  distribution  of  dead 
human  bodies. 

Michie's  N.  C.  Code  of  1939,  Sections  6785  to  6790,  inclusive,  provides 
the  machinery  for  the  distribution  of  dead  human  bodies  for  the  purpose 
of  promoting  the  study  of  anatomy  in  the  State  of  North  Carolina. 
Section  6786  provides: 

"6786.  What  bodies  to  be  furnished. — All  officers,  agents,  or 
servants  of  the  state  of  North  Carolina  or  of  any  county  or  town 
having  charge  or  control  of  any  dead  human  body  required  to 
be  buried  at  public  expense,  or  of  the  dead  body  of  any  person 
who  at  the  time  of  death  was  under  sentence  of  death  or  im- 
prisonment at  hard  labor  for  the  violation  of  the  criminal  laws 
of  the  state,  shall  upon  the  request  of  the  board  or  its  authorized 
agent,  deliver  such  dead  body  to  any  one  designated  by  the  board 
for  the  purpose  aforesaid:  Provided,  such  body  be  not  claimed 
with  thirty-six  hours,  to  be  disposed  of  without  expense  to  the 
state,  county,  or  town,  by  any  relative  within  the  second  degree 
of  consanguinity,  or  by  the  husband  or  wife  of  such  deceased 
person:  Provided  further,  that  the  body  of  a  Confederate  soldier 
or  of  the  wife  of  a  Confederate  soldier,  sailor  or  member  of  the 
marine  corps  of  the  world  war  who  was  honorably  discharged 
from  service,  or  the  wife  of  such  sailor  or  soldier,  shall  be 
excepted  from  the  provisions  of  this  article,  and  that  the  body 
of  no  white  person  shall  be  delivered  to  any  school  for  the  colored 
race. 

"This  section  shall  not  apply  to  the  dead  bodies  of  persons 
who  are  inmates  of  state  hospitals,  or  to  the  bodies  of  travelers 
or  strangers  who  die  suddenly,  or  to  the  bodies  of  persons  who 
die  in  the  state  schools  for  the  blind  or  the  deaf  and  dumb,  or 
any   other   state   school,   or  in   county   homes. 
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"Provided  further,  that  the  bodies  of  all  such  white  prisoners 
dying  while  in  Central  Prison  or  road  camps  of  Wake  County, 
whether  death  results  from  natural  causes  or  otherwise,  shall  be 
equally  distributed  among  the  white  funeral  homes  in  Raleigh,  and 
the  bodies  of  all  such  negro  prisoners  dying  under  similar  con- 
ditions shall  be  equally  distributed  among  the  negro  funeral 
homes  in  Raleigh;  but  only  such  funeral  homes  can  qualify 
hereunder  as  at  all  times  maintain  a  regular  licensed  embalmer; 
and  provided  further,  that  nothing  herein  shall  require  the 
delivery  of  bodies  of  such  prisoners  to  funeral  directors  of  Wake 
County  where  the  same  are  claimed  by  relatives   or  friends." 

It  will  be  noted  that  the  above  section  specifically  provides  that  it 
shall  not  apply  to  the  dead  bodies  of  persons  who  die  in  the  State 
Schools  for  the  Blind  or  the  Deaf  and  Dumb,  or  any  other  State  School, 
or  any  county  homes.  This  being  true,  I  am  of  the  opinion  that  you  would 
have  no  right  under  the  statute  to  furnish  the  dead  bodies  of  any  of  the 
pupils  of  Caswell  Training  School  to  the  Board  created  by  the  statute, 
as  Caswell  Training  School  is  a  school  created  by  statute  and  supported 
from    State    funds. 

Subject:  State  Institution;  Caswell  Training  School;  Discharge 

OF  Pupil 

15  May,  1940. 

In  conversation  with  you  today  over  the  telephone,  you  informed  me 
that  a  female  was  admitted  to  your  institution  and  that  you  now  find 
it  is  a  case  which  you  should  not  have  accepted  or  that  this  person  should 
be  dismissed  from  the  institution. 

The   statute,    C.   S.    5904,    provides    as   follows: 

"Discharge  of  Pupils. — Any  pupil  of  said  school  may  be  dis- 
charged or  returned  to  his  or  her  parents  or  guardian  when  in 
the  judgment  of  the  directors  it  will  not  be  beneficial  to  such 
pupil,  or  will  not  be  for  the  best  interests  of  said  school,  to 
retain    the    pupil    therein." 

This  section  gives  the  Board  complete  authority  to  discharge  any 
pupil  from  the  school  and,  therefore,  this  matter  rests  entirely  within 
the  discretion  of  the  Board. 


OPINIONS  TO  STATE  AND  COUNTY  ABC  BOARDS 


Subject:  Alcoholic  Beverage  Control  Act;  Advertising  Through 

THE  Mail 

30  July,  1938. 

In  your  letter  of  July  29,  you  ask  whether  a  card  advertising  whiskey 
could  be  sent  through  the  mail.  The  provisions  of  Sections  17,  18,  and 
19  of  Chapter  49,  Public  Laws  of  1937,  and  Chapter  398,  Public  Laws 
of  1937,  prohibit  advertising  by  billboard  or  public  display  or  radio 
advertising.  There  is  no  mention  of  the  use  of  the  mails.  You  should 
note  in  Section  19  of  the  Alcoholic  Beverage  Control  Act  that  County 
Boards,  by  and  with  the  consent  and  approval  of  the  State  Board,  have 
power  to  make  rules  and  regulations  to  prevent  advertisement  of  alcoholic 
beverages.  Under  this  section,  your  Board  would  be  authorized  to 
cooperate  with  County  Boards  in  preventing  advertisement  of  alcoholic 
beverages. 

However,  you  present  a  case  of  the  use  of  the  United  States  mails, 
which  does  not  involve  any  State  Jurisdiction.  I  suggest  that  you  write 
to  Mr.  W.  S.  Alexander,  Administrator,  Federal  Alcohol  Administration 
Division,  Washington,  D.  C,  and  inquire  whether  there  is  any  federal 
ruling  concerning  the  use  of  the  mails.  In  the  absence  of  either  a  federal 
or  state  ruling  in  the  matter  of  the  use  of  the  mails  for  advertising 
purposes,  there  can  be  no  objection  raised  to  the  plan  suggested  in  your 
letter. 

Subject:  Intoxicating  Liquor;  Shipments  into  States  Having  Dry  Laws 

9  August,   1938. 

The  1937  Liquor  Control  Act  prescribes  the  method,  and  the  only 
method,  by  which  intoxicating  liquor  may  be  sold  in  this  State.  It  is 
provided  in  Section  22  of  the  Act  that  a  person  may  purchase  legally 
outside  of  this  State  and  bring  into  the  same  for  his  own  personal  use, 
not  more  than  one  gallon  of  such  alcoholic  beverage. 

Sections  121  and  122,  Title  27,  United  States  Code  Annotated,  provide 
in  effect  that  the  shipment  or  transportation  of  intoxicating  liquors  for 
use,  consumption,  sale  or  storage  therein,  shall,  upon  arrival  in  such 
State,  be  subject  to  the  operation  and  effect  of  the  laws  of  such  State 
enacted  in  the  exercise  of  its  police  powers. 

Subject:  Employment  of  Attorneys  to  Defend  ABC  Officers  Indicted 
in  Connection  with  Arrests 

7  September,  1938. 
I  received  your  letter   of  August   26   in  which   you   invite   my   opinion 
as  to   the  authority   of   County  ABC   Boards   to   employ   and   pay   counsel 
fees   in   cases    in   which   an   enforcement    officer    is    indicted    in    connection 
with  the  performance  of  his  duties. 
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I  regret  to  say  that  I  doubt  that  the  County  ABC  Board  has  the 
power,  under  the  Act,  to  expend  funds  in  their  hands  for  the  payment 
of  attorney  fees  for  services  rendered  to  an  officer  in  defending  him  in 
the  criminal  courts  against  indictment  for  a  crime  alleged  to  have  been 
committed  by  the  officer  in  the  discharge  of  his  duty.  In  many  cases 
which  have  come  into  this  office  presenting  this  question,  under  former 
administrations,  the  advice  has  been  uniformly  given  in  accordance  with 
this  opinion. 

Subject:  ABC  Act;  Holding  of  Subsequent  Election 

21  December,  1938. 
The    last    paragraph    of    Section    25    of    Chapter    49,    Public    Laws    of 
1937,  provides  as  follows: 

"No  other  election  shall  be  called  and  held  in  any  of  the 
counties  in  the  State  under  the  provisions  of  this  Act  within 
three  years  from  the  holding  of  the  last  election  under  this 
Act.  In  any  county  in  which  an  election  was  held  either  under 
the  provisions  of  chapter  four  hundred  ninety-three  or  chapter 
four  hundred  eighteen  of  the  Public  Laws  of  one  thousand  nine 
hundred  thirty-five,  an  election  may  be  called  under  the  pro- 
visions of  this  Act,  provided  no  such  election  shall  be  called 
within   three    years    of   the   holding    of    the    last    election." 

Our  construction  of  this  section  is  that  there  shall  be  three  years 
between  elections,  whether  the  election  was  under  the  Pasquotank  Act 
or  under  the  1937  Act.  The  elections  in  the  original  seventeen  counties 
were  not  held  under  the  1937  Act  and  it  is  our  opinion  that  the  three- 
year  period  should  run  from  the  date  of  the  last  election.  Therefore,  an 
election  may  be  called  in  the  original  seventeen  counties  three  years 
from  the  date  of  the  last  election  in  those  counties. 

Subject:  County  ABC  Board;  Vacancies 

15  March,  1939. 

I  have  your  letter  of  March  14.  Under  Chapter  493,  Public  Laws  of 
1935,  the  County  ABC  Board  in  Wilson  County  was  appointed  by  the 
County  Board  of  Commissioners.  Under  the  provisions  of  this  Act,  the 
successors  to  members  of  the  Board  are  to  be  appointed  by  the  Board  of 
County    Commissioners. 

Under  the  1937  Act,  these  Boards  were  continued  until  June  30,  1939, 
and  selected  as  provided  in  the  1935  Act.  Under  these  statutes,  I  am 
inclined  to  think  that  the  Board  of  Commissioners  of  Wilson  County  had 
a  right  to  fill  the  vacancy  on  the  Board  caused  by  the  death  of  the 
Chairman  and  to  designate  the  Chairman  of  the  Board  at  the  time  of 
making   such   appointment. 

Subject:   ABC  Stores;   Liability  for  State  License  or  Privilege  Tax 

31  May,  1939. 

I  reply  to  your  letter  of  yesterday  in  which  you  raise  the  question 
whether  the  ABC  Stores  are  liable  for  the  chain  store  tax. 
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On  several  occasions  in  the  past,  this  office  has  expressed  the  opinion 
that  such  stores  are  liable  for  this  and  other  State  license  or  privilege 
taxes.  Since  rendering  these  opinions,  there  have  been  two  General 
Assemblies  and  their  failure  to  provide  for  exemption  of  these  stores 
from  such  tax  is,  under  settled  rules  of  statutory  construction,  tantamount 
to  legislative  approval  of  our  prior  constructions  and  opinions. 

You  are,  therefore,  advised  that  we  do  not  feel  at  liberty  to  depart 
from   the    opinions    previously    expressed. 

Subject:  ABC  Law;  County  Liquor  Elections 

19    June,    1939. 

The  1937  Alcoholic  Beverage  Control  law  provides,  in  Section  25, 
for  county  elections  "under  the  same  rules  and  regulations  which  apply 
to  elections  for  members  of  the  General  Assembly."  All  of  the  references 
in  this  section  are  to  county  elections,  and  the  question  to  be  voted  on 
is    whether    there    shall    be    a    county    liquor    store. 

It  is  my  opinion  that  all  of  the  qualified  electors  of  the  county  are 
eligible  to  vote,  and  this  would  apply  to  townships  in  the  county  that 
are  dry  by  special  act.  The  inhabitants  of  these  townships  cannot  be 
deprived  of  their  right  to  vote. 

Subject:  ABC  Boards;  Purchasing  Real  Estate  Above  its  Requirements; 
Making  Loans  and  Donations 

25    July,    1939. 
You  inquire   in  your  letter  of  July  22  whether  it  is   legal   for  county 
ABC  boards  to  do  or  perform  any  of  the  following  things: 

"Purchase  real   estate,   above   its   requirements    to   conduct   the 
business    of   the    board. 

"Make  loans  to  ABC  personnel,  either  secured  or  otherwise. 
"Make   donations   to   civic   organizations. 
"Make  donations   to  business   organizations." 

I  can  find  no  statutory  authority  for  any  of  the  above  listed  activi- 
ties. If  the  county  ABC  boards  engaged  in  these  activities  in  the  absence 
of  any  statutory  authority,  they  would  be  subjecting  themselves  to 
liability   for   mismanagement   of   public   funds. 

I  am  sending  a  copy  of  this  letter  to  Honorable  Cutlar  Moore,  Chair- 
man of  the  ABC  Board,  as  this  is  a  matter  of  State-wide  interest. 


Subject:  ABC  Act;  Warehousing  and  Bottling  of  Alcoholic  Beverages 

IN  Wet  Counties 

23  November,  1939. 
I  have   your  letter   of   November  22,   as  follows: 

"I  have  had  numerous  requests  from  various  distilleries  as 
to  whether  or  not  they  could  establish  a  bottling  plant  in  this  State 
to  bottle  alcoholic  beverages.  The  whiskey  would  be  shipped  into 
this  State  in  bulk,  and  bottled  for  distribution  in  wet  counties. 
Please  advise  if  this  would  be  legal  under  our  present  act." 
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Chapter  49,  Public  Laws  of  1937,  Section  3,  defining  the  power  and 
authority  of  the  State  Board  of  Alcoholic  Control,  provides  in  Subsection 
(n)  as  follows: 

"(n)  To  permit  the  establishment  of  warehouses  for  the 
storage  of  alcoholic  beverages  within  the  State,  the  storage  of 
alcoholic  beverages  in  warehouses  already  established,  and  to 
prescribe  the  rules  and  regulations  for  the  storage  of  such  beverages 
and  the  withdrawal  of  the  same  therefrom.  Such  warehousing  or 
bailment  of  alcoholic  beverages  as  may  be  made  hereunder  shall 
be  for  the  convenience  of  delivery  to  Alcoholic  Boards  of  Control 
authorized  to  purchase  the  same  and  shall  be  under  the  strict 
supervision  and  subject  to  all  of  the  rules  and  regulations  of  the 
State  Board   of   Control   relating  thereto." 

In  the  event,  under  the  authority  of  this  subsection,  your  Board  should 
within  its  discretion  determine  to  permit  the  establishment  of  ware- 
houses for  the  storage  of  alcoholic  beverages  within  this  State,  you  have 
the  power  to  prescribe  rules  and  regulations  governing  storage  and  with- 
drawal of  the  same  therefrom  under  the  express  language  of  this  sub- 
section. Such  authority,  in  my  opinion,  would  permit  you,  within  your 
discretion,  to  adopt  rules  and  regulations  for  the  bottling  of  alcoholic  bev- 
erages for  distribution  to  wet  counties. 

Subject:  ABC  Act;  Transportation  of  Intoxicating  Liquor  in  Taxicabs 

15  January,  1940. 

You  inquire  as  to  whether  or  not  taxicabs  are  allowed  to  carry  whiskey 
with  unbroken  seals,  which  has  been  legally  purchased  from  ABC  Stores 
in  your  County. 

I  am  unable  to  find  any  statute  or  decision  of  the  Supreme  Court  of 
North  Carolina  which  makes  any  distinction  between  the  transportation 
of  intoxicating  liquors  in  a  taxicab  from  the  transportation  in  an  ordinary 
privately  owned  vehicle. 

The  possession  of  less  than  one  gallon  of  intoxicating  liquor  legally 
purchased  from  an  ABC  Store  in  your  County  is  not  unlawful  unless  it  is 
covered  by  the  provisions  of  Section  15  of  the  ABC  Act  of  1937,  which 
is   as  follows: 

"The  possession  for  sale,  or  sales,  of  illicit  liquors,  or  the  sale 
of  any  liquors  purchased  from  the  county  stores,  is  hereby  pro- 
hibited and  a  violation  of  this  section  shall  constitute  a  crime  and 
shall  be  punished  by  a  fine  or  imprisonment  or  both,  in  the  dis- 
cretion  of   the   court." 

The  rule  that  possession  of  intoxicating  liquor  is  prima  facie  eiddence 
of  possession  for  the  purpose  of  sale  is  a  statutory  rule  growing  out  of 
the  Turlington  Act,  and  this  prima  facie  rule  was  not  incorporated  in  the 
1937  ABC  Act.  Of  course,  the  possession  of  any  amount  of  intoxicating 
liquor  for  the  purpose  of  sale,  or  resale  of  intoxicating  liquor  legally  pur- 
chased from  an  ABC  Store  constitutes  a  violation  of  the  law.  But  the 
burden  of  proof  would  be  upon  the  State  to  prove  the  sale  or  possession 
for  the  purpose  of  sale,  and  the  fact  that  the  liquor  was  being  transported 
in  a  taxicab  would  make  no  diff"erence  except  in  so  far  as  it  would  assist 
the  State  in  satisfying  the  jury  that  the  liquor  was  in  the  possession  of  the 
party  operating  the  taxicab  for  the  purpose  of  sale  or  resale. 


OPINIONS  TO  HISTORICAL  COMMISSION 


Subject:  N.  C.  Historical  Commission;  Holding  Property  in  Trust 

2  May,  1939. 
Under  the  broad   terms   of  C.   S.   6141,   et  seq.,   I  think  the   Historical 
Commission  could  hold  property  in  trust  for  the  organization  contemplated 
in  your  letter. 

I   do   not  think  the   State,   in  the   absence   of  any   statutory   authority, 
could  hold  title  to  such  property. 


OPINIONS  TO  BOARD  OF  EXAMINERS  OF  PLUMBING 
AND  HEATING  CONTRACTORS 


Subject:  Plumbing  and  Heating;  Licensing  Act 

4  August,  1938. 

In  answer  to  your  letter  of  August  1,  the  licensing  law  for  plumbing 
and  heating  contractors  would  not  apply  to  a  property  owner  who  purchased 
plumbing  and  heating  materials  and  used  them  entirely  on  his  own 
premises  to  install  a  plumbing  or  heating  system.  It  is  our  understanding 
that  such  property  owner  would  not  engage  in  such  activities  for  anyone 
else,  nor  outside  his  own  premises. 

Your  second  question  is  whether  the  plumber  mechanic  who  is  employed 
by  the  property  owner,  comes  within  the  purview  of  the  licensing  law.  We 
assume,  from  your  letter  that  the  person  in  question  is  a  regular  plumber 
mechanic,  devoting  his  entire  time  to  that  work.  Since  the  licensing  law  is 
essentially  a  health  and  sanitation  statute,  this  office  has  previously  ruled 
that  whether  the  work  is  done  by  the  hour  or  by  contract,  the  persons  en- 
gaged in  it  must  obtain  a  license.  Therefore,  my  opinion  is  that  the  plumber 
mechanic  must  have  a  license  under  the  Act,  but  that  the  property  owner, 
on  the  facts  stated  in  your  letter,  does  not  come  within  the  Act. 

Subject:  Chapter  52,  Public  Laws  of  1931,  as  Amended  by  Chapter  224, 
Public  Laws  of  1939;  Definition  of  Heating  and  Plumbing  Contrac- 
tors; Warm  or  Conditioned  Air  Heating  Contractors  Not  Included 

9  May,  1939. 
In  conference  with  you  today,  we  have  discussed  the  effects  of  the  1939 
amendments  on  the  plumbing  and  heating  contractors  law,  with  particular 
reference  to  warm   or  conditioned   air  plumbing   and  heating   contractors. 

The  legislative  history  of  Chapter  224,  Public  Laws  of  1939,  as  ex- 
plained by  you  to  me,  is  as  follows:  The  bill,  as  originally  introduced,  pro- 
vided for  three  classifications  of  heating  for  the  purposes  of  issuing  limited 
licenses.  The  second  classification  was  heating  systems  which  involved  the 
use  of  warm  air  heating  plants,  or  a  fuel  burning  furnace  enclosed  in  a 
casing,  from  which  heated  air  is  distributed  to  various  parts  of  the  building 
through  ducts  by  method  of  gravity  or  forced  circulation,  including 
accessories,  etc.  In  the  Committee,  by  consent  of  the  proponents  of  the 
bill  and  those  contesting  this  feature  of  it,  representing  the  warm 
air  heating  contractors,  this  provision  was  removed  from  the  bill,  and  in- 
stead of  three  groups,  there  remained  two  groups.  Number  one  remained 
as  it  was;  number  two,  above  referred  to,  was  stricken  out;  and  number 
three  was  changed  to  number  two.     The  bill  passed,  as  thus  amended. 

The  Act,  as  originally  drawn,  in  Section  6  included  in  the  definition 
the  expression  "warm  or  conditioned  air."  The  Act,  as  amended,  failed  to 
eliminate    these    words. 

After  reviewing  the  Act  and  its  legislative  history,  I  am  convinced 
that  it  was  the  intention  of  the  General  Assembly  to  eliminate  entirely  from 
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the  law,  the  licensing  of  those  persons  engaged  in  warm  or  conditioned 
air  heating  contracting  business,  except  those  engaged  in  such  business  as 
falls  within  group  two  of  the  amended  statute,  providing  for  cooling 
systems. 

It  is,  therefore,  my  advice  to  you  that  in  your  administration  of  this 
Act,  you  can  disregard  that  part  of  the  definition  in  Section  6,  "warm  or 
conditioned  air,"  as  the  other  parts  of  the  Act,  as  amended,  have  ex- 
cluded the  hot  air  systems  from  the  operation  of  the  law. 

Subject:  Plumbing  and  Heating  Contractors;   Licensing  Under  1939 

Amendment 

1  August,  1939. 
Section  3  of  Chapter  224  of  the  Public  Laws  of  1939,  amending  the 
1931  Licensing  Act  for  plumbing  and  heating  contractors,  provides  that: 
"Any  person,  firm  or  corporation,  who,  for  a  valuable  consideration,  in- 
stalls, alters  or  restores  or  offers  to  install,  alter  or  restore  either  plumbing 
or  heating,  or  both,  as  defined  in  this  Act,  shall  be  deemed  to  be  engaged 
in  the  business  of  either  plumbing  or  heating  contractors,  or  both,  as  the 
case  may  be."  The  phrase,  "offers  to  install,  etc."  introduces  a  new  element 
into  the  law  and  would  appear  to  cover  the  case  stated  in  your  letter 
of  July  31,  where  a  wholesale  supply  house  entered  into  an  agreement  to 
furnish  and  install  plumbing  fixtures.  Assuming  that  the  1939  amendment 
is  constitutional,  it  is  my  opinion  that  the  wholesale  supply  house  referred 
to  in  your  letter  is  guilty  of  violating  the  statute  and  may  be  prosecuted 
for  offering  to  engage  in  the  plumbing  contracting  business  without  a 
license. 

Subject:  Plumbing  and  Heating;  License  Without  Examination 

9  October,  1939. 

I  have  your  letter  of  October  4,  presenting  additional  facts  with  ref- 
erence to  application  of  Mr.  W.  Calder  who  applied  for  a  license  without 
examination  under  Section  12,  Chapter  52,  of  the  Public  Laws  of  1931, 
before  this  section  of  the  Act  was  re-written.  At  the  time  of  application, 
it  was  not  granted. 

After  consideration  of  the  additional  facts  presented  by  Mr.  Calder, 
in  my  opinion,  you  would  be  justified  in  granting  him  the  license,  without 
an  examination,  nunc  pro  tunc  as  of  the  date  of  his  original  application,  if 
your  Board  finds  the  facts  to  be  as  represented  by  Mr.  Calder  and  that 
he  was  a  silent  partner  in  the  business  conducted  under  the  trade  name  of 
Joe  S.  Horton. 


OPINIONS  TO  PROBATION  COMMISSION 


Subject:  Probation;  Patients  Alleged  to  be  Insane;  Testimony  of 
Licensed  Resident  Physician 

14  December,  1938. 

Patients  are  admitted  to  hospitals  for  the  insane  under  the  provisions 
of  C.  S.  6184  et  seq.  Under  C.  S.  6192  it  is  specifically  provided  that  when 
an  alleged  insane  person  is  brought  before  the  Clerk  for  examination, 
"the  Clerk  shall  call  to  his  assistance  the  county  physician  of  the  county 
or  some  other  licensed  and  reputable  physician,  resident  of  this  State 
.  .  .  He  shall  take  the  testimony  of  at  least  one  licensed  physician  resident 
of  this  State  ..." 

Under  this  provision,  I  do  not  think  the  Clerk  could  legally  commit  a 
person  unless  he  had  the  evidence  before  him  of  at  least  one  licensed  physician 
who  is  a  resident  of  this  State.  Of  course,  he  could  examine  the  other 
doctor  or  use  the  other  doctor's  statement  to  him  concerning  the  mental 
condition  of  the  alleged  insane  person,  as  evidence. 

Subject:  Probation;  Power  of  Municipal  Records  Court  and  Mayor's 

Court 

26  January,  1939. 

■  Chapter  132,  Public  Laws  of  1937,  uses  the  phrase  "The  Judge  of  any 
court  of  record  with  criminal  jurisdiction."  Interpreting  this  phrase  the 
answers  to  your  questions  would  be  as  follows: 

1.  A  Municipal  Recorder's  Court  under  the  provisions  of  C.  S.  1536 
is  a  court  of  record. 

2.  A  Mayor's  Court  which  has  the  jurisdiction  of  a  Justice  of  the  Peace 
in  all  criminal  matters  is  not  a  court  of  record.  See  C.  S.  2634. 

Subject:  Criminal  Law;  Probation;  Juvenile  Courts 

28  April,  1939. 

I  have  examined  your  letter  and  memorandum  concerning  the  case  of 
Primus  Crosby,  a  thirteen-year-old  negro  boy  who  was  sentenced  by  the 
Superior  Court  of  Mecklenburg  County  and  placed  on  probation  under  the 
supervision  of  your  department.  The  Juvenile  Court  Act  has  been  held 
to  be  constitutional  and  has  been  construed  in  a  number  of  cases,  par- 
ticularly State  V.  Burnett,  179  N.  C.  735;  State  v.  Coble,  181  N.  C.  554, 
and  State  v.  Smith,  213  N.   C.  299. 

On  October  28,  1938,  the  following  opinion  was  given  to  Mr.  W.  E. 
Timberlake : 

"This  office,  following  State  v.  Burnette,  179  N.  C.  735,  has 
been  of  the  opinion  that  children  under  fourteen  years  of  age 
come  within  the  exclusive  jurisdiction  of  the  juvenile  court,  and 
this  jurisdiction  extends  to  capital  offenses  committed  by  children 
under  that  age. 

"It  is  true  that  Judge  Barnhill,  quoting  from  an  earlier  case, 
stated  the  common  law  presumptions  concerning  capacity  to 
commit  crime.  The  case  from  which  he  quoted  was  decided  prior 
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to  the  Juvenile  Court  Act  and,  consequently,  the  quotation  is  not 
binding  in  a  case  where  the  offender  is  under  the  age  of  fourteen. 
The  case  in  213  N.  C.  299,  involved  a  fifteen-year-old  child.  I 
am  sure  that  Judge  Barnhill  would  make  this  distinction  in  a 
proper  case.  However,  I  want  to  emphasize  that  this  is  only 
a  personal  opinion." 

This  agrees  with  the  contention  in  your  letter  that  Primus  Crosby  was 
not  indictable  in  the  Superior  Court,  but  was  in  the  exclusive  jurisdiction 
of  the  juvenile  court.  However,  I  want  to  emphasize  that  your  opinion  and 
my  opinion  are  not  controlling  on  a  Superior  Court  Judge.  The  fact  that  a 
thirteen-year-old  boy  was  indicted  in  the  Superior  Court  and  sentenced  and 
placed  on  probation,  under  the  supervision  of  your  department,  is  some- 
thing that  can  only  be  contested  by  appealing  from  the  action  of  the 
Superior  Court  Judge.  As  stated  in  Mr.  Seawell's  letter  to  you,  dated 
April  21,  1938,  in  which  various  questions  concerning  probation  were  dis- 
cussed, about  all  that  you  can  do  is  bring  this  matter  to  the  attention 
of  the  Superior  Court  Judge  and  request  him  to  remand  the  case  to  the 
juvenile  court.  Until  the  Superior  Court  Judge  is  reversed  by  the  Supreme 
Court,  his  interpretation  of  the  law  is  binding  on  us.  Therefore,  the  Attorney 
General  is  not  willing  that  you  should  argue  to  the  Superior  Court  Judge 
that  this  office  has  ruled  that  the  Superior  Court  Judge  has  no  jurisdiction. 
The  fact  is  that  the  Superior  Court  has  taken  jurisdiction  and  will  continue 
to  exercise  it  until  convinced  otherwise,  or  reversed  on  appeal. 

I  would  like  to  suggest  that  you  present  the  matter  to  Judge  Gwyn, 
with  your  own  brief  in  support  of  your  contentions. 

Subject:  Juveniles;  Recorder's  Courts 

3  August,  1939. 

Recorder's  Courts  do  not  have  jurisdiction  over  minor  delinquents  under 
the  age  of  sixteen  years.  Except  in  cases  involving  a  crime  of  the  grade 
of  a  felony,  for  which  the  punishment  as  now  fixed  by  law  cannot  be  more 
than  ten  years  in  prison,  his  case  shall  be  investigated  by  the  Probation 
Officer  and  the  Judge  of  the  Juvenile  Court,  as  provided  for  in  this  Act 
(Chapter  97  of  the  Public  Laws  of  1919.)  Unless  it  appears  to  the  Judge 
of  the  Juvenile  Court  that  the  case  should  be  brought  to  the  attention 
of  the  Judge  of  the  Superior  Court,  in  which  case  the  child  shall  be  held 
in  custody  or  bound  to  the  next  term  of  the  Superior  Coui't,  as  is  now 
provided  by  law.  This  statute  is  very  fully  discussed  in  the  case  of  State 
V.  Coble,  181  N.  C.  554. 

You  would,  therefore,  have  no  authority  to  accept  for  probation  any 
delinquent   minor  under   the   age   of   sixteen   years. 


OPmiONS  TO  UNEMPLOYMENT  COMPENSATION 
C0MM8SSI0N 


Subject:  Unemployment  Compensation  Law;  Section  7   (2c)  and   (3); 
Rates,  Benefit  and  Experience 

28  July,  1938. 
I   have   your  letter   of  July  25   referring  to   Section   7(2c)    and    (3)    of 
Chapter  1,  Public  Laws  of  1936   (Extra  Session).  Under  Section  7(2c)(l), 
it  is  provided: 

"The  Commission  shall  maintain  a  separate  account  for  each 
employer  and  shall  credit  his  account  v^^ith  all  contributions  which 
he  has  paid  on  his  own  behalf  *  *  *  Benefits  paid  to  an  eligible 
individual  shall  be  charged  against  the  account  of  his  most  recent 
employers  against  whose  accounts  the  maximum  charges  here- 
under have  not  previously  been  made  *  *  *  ." 

In   your   letter   you    submit   the   following   question: 

"Would  the  Commission  be  justified  in  ignoring  the  require- 
ment that  all  payments  of  benefits  be  charged  against  the  em- 
ployer's  account?" 

I  do  not  think  you  would  be  justified  in  disregarding  the  statutory  pro- 
vision above  quoted.  In  this  particular  this  Act  has  been  specific,  directing 
the  Commission  as  to  this  precedure  for  the  information  of  the  Com- 
mission and  the  General  Assembly.  I  could  not  suggest  that  it  be  ignored. 

The  foregoing  answer  would  be  a  reply  to  your  second  question  as  to 
a  "spot  check"  or  sampling  of  employers'  accounts.  The  statute  would 
not  be  complied  with  by  this  procedure. 

You  inquire  as  to  within  what  time  charge  backs  to  employer's  ac- 
counts should  be  made.  I  believe  this  is  a  matter  under  the  sound  discretion 
of  the  Commission  in  consonance  with  their  ideas  of  sound  and  economical 
procedure. 

Your  next  question  is  as  follows: 

"Doesn't  the  Act  require  a  full  and  complete  study  to  be  made 
of  our  experience  so  as  to  make  recommendations  to  the  Legis- 
lature as  set  out  in  Section  7,   Subsection  3?" 

In  my  opinion,  the  Act  requires  reasonable  compliance  with  the  study 
which  is  contemplated  and  provided  for  in  order  that  the  Commission  may 
be  in  position  to  make  the  report  of  their  findings  and  conclusions  "in 
such  detail  as  they  may  deem  necessary." 


Subject:  Unemployment  Compensation;  Expenses  of  Administration; 

Bank  Deposits 

30  July,  1938. 
We   have   considered   your   letter   of  July   26   and   agree  with   the   con- 
clusion   which    you    and    the    counsel    of    your    Commission    have    reached. 
Section  303(a)  of  the  Social  Security  Act  seems  to  be  definite  in  excluding 
expenses  of  administration  from  the  Unemployment  Trust  Fund.     Whatever 
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is  due  the  Wachovia  Bank  and  Trust  Company  for  its  services  in  handling 
the  benefit  payment  account  is  a  matter  of  administration  and  should 
come  from  funds  provided  for  that  purpose. 

You  need  not  carry  a  balance  in  the  Wachovia  Bank  which  is  greater 
than  the  amount  of  money  needed  to  meet  current  withdrawals.  Funds 
above  that  amount  should  be  drawing  interest  in  the  Unemployment  Trust 
Fund  and  thus  inure  to  the  benefit  of  the  State. 

Subject:  House  Bill  No.  33;  UCC;  World  War  Veterans 

28  March,  1939. 

I  do  not  think  that  a  member  of  the  Y.  M.  C.  A.  organization  during 
the  War  is  a  Veteran  of  the  War  and  entitled  to  Veteran's  Preference  under 
House  Bill  No.  33. 

Although  there  is  no  specific  definition  in  the  statute,  it  seems  to  me 
that  the  intent  and  meaning  of  the  term  "Veteran,"  as  used  in  the  Act, 
would  mean  only  those  men  who  served  in  the  armed  forces  of  the  United 
States  in  the  Army,  Navy,  or  Marine  Corps  and  as  such  would  be  entitled 
to  the  Veteran's  Preference  prescribed  in  the  bill  above  referred  to. 

Subject:  Unemployment  Compensation  Commission;  Appeals  from 

Claims  Deputy 

14  October,  1939. 
I  have  your  letter  of  October  13.  After  reviewing  your  letter  in  con- 
ference with  Honorable  J.  C.  B.  Ehringhaus,  Jr.,  I  am  of  the  opinion 
that  the  Unemployment  Compensation  Commission  would  not  be  en- 
titled to  appeal  from  the  determination  by  a  claims  deputy  of  a  claim 
submitted  to  and  passed  upon  by  him.  The  language  found  in  Section  6(b) 
of  the  Act,  "any  other  interested  party,"  would  not,  in  my  opinion,  include 
the  Commission  itself. 

Subject:  Unemployment  Compensation  Commission;  Application  of 
Hatch  Act  to  Employees 

30  October,  1939. 

The  question  is  raised  as  to  whether  certain  provisions  of  the  Hatch  Act, 
relating  to  offenses  against  elective  franchise  and  civil  rights  of  citizens, 
are  applicable  to  the  employees  of  the  North  Carolina  Unemployment  Com- 
pensation Commission. 

Certain  sections  of  the  Hatch  Act,  which  is  found  in  Title  18,  Volume 
7,  of  the  Federal  Code  Annotated,  in  the  September  1939  Temporary 
Pamphlet,  refer  to  all  persons,  whether  they  are  employees  of  any  gov- 
ernment or  not. 

Section  60(a)    of  the  Act  is  as  follows: 

"It  shall  be  unlawful  for  any  person  employed  in  any  ad- 
ministrative position  by  the  United  States,  or  by  any  department, 
independent  agency,  or  other  agency  of  the  United  States  (in- 
cluding any  corporation  controlled  by  the  United  States  or  any 
agency  thereof,  and  any  corporation  all  of  the  capital  stock  of  which 
is  owned  by  the  United  States  or  any  agency  thereof),  to  use  his 
official  authority  for  the  purpose  of  interfering  with,  or  affecting 
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the  election  or  the  nomination  of  any  candidate  for  the  office  of 
President,  Vice-President,  Presidential  elector,  Member  of  the 
Senate,  or  Member  of  the  House  of  Representatives,  Delegates  or 
Commissioners  from  the  Territories  and  insular  possessions." 

Section  60(h)  prohibits  any  person  "employed  in  the  executive  branch 
of  the  Federal  Government,  or  any  agency  or  department  thereof,  to  use 
his  official  authority  or  influence  for  the  purpose  of  interfering  w^ith  an 
election  or  affecting  the  result  thereof." 

Under  these  two  sections,  the  only  provision  which  might  possibly  in- 
clude the  Unemployment  Compensation  Commission  is  that  relating  to  an 
agency  of  the  United  States.  In  my  opinion,  the  Unemployment  Com- 
pensation Commission  is  not  an  agency  of  the  United  States.  It  is  set  up 
by  Charter  1,  Public  Laws  of  North  Carolina,  Extra  Session  1936,  as  an 
agency  of  the  State,  and  is  referred  to  in  42  U.  S.  C.  A.,  Section  502(b), 
as  "the  State  agency  charged  with  the  administration  of  such  law."  In  29 
U.  S.  C.  A.,  Section  49(c),  the  Federal  Employment  Service  Act,  it  is  pro- 
vided that  the  State  in  order  to  obtain  the  benefits  of  appropriations  from 
the  Federal  Government  shall  create  a  State  agency,  vested  with  all  powers 
necessary  to   cooperate  with  the   United   States   Employment  Service. 

Although  it  is  true  that  the  Federal  Government  contributes  funds  to 
the  use  of  the  Unemployment  Compensation  Commission  such  contribution 
does  not  make  that  division  an  agency  of  the  Federal  Government  within 
the  meaning  of  the  Hatch  Act. 


Subject:  Unemployment  Compensation  Act;  Contributions;  Power  of 
Commission  to  Regulate  Time  of  Payment 

20  March,  1940. 
I  have  your  letter  of  March  19,  enclosing  copy  of  a  letter  from  Gov- 
ernor Hoey  to  Honorable  Charles  G.  Powell,  Chairman,  in  which  you  ask 
my  opinion  as  to  the  authority  of  the  Unemployment  Compensation  Com- 
mission to  defer  the  collection  of  contributions  based  on  wages  in  excess  of 
$3,G00  a  year  to  a  later  date,  suggesting  possibly  April  1,  1941;  or,  in 
lieu  theref,  to  declare  that  contributions  based  on  wages  in  excess  of  $3,000 
shall  become  due  and  payable  April  1,  1941,  or  some  other  date  in  that  year. 

In  your  letter  you  quote  the  Federal  Insurance  Contributions  Act  of 
1939,  which  in  effect  excludes  from  the  Federal  tax  wages  in  excess  of 
$3,000  per  year  paid  to  any  one  individual  with  respect  to  employment  dur- 
ing any  calendar  year. 

The  North  Carolina  Unemployment  Compensation  Act,  Chapter  1, 
Public  Laws  of  1936,  Extra  Session,  Section  7(a),  provides  as  follows: 

"(1)  On  and  after  January  one,  one  thousand  nine  hundred  and 
thirty-six,  contributions  shall  accrue  and  become  payable  by  each 
employer  for  each  calendar  year  in  which  he  is  subject  to  this  Act, 
with  respect  to  wages  payable  for  employment  (as  defined  in  Section 
19  (g) ,  occurring  during  such  calendar  year.  Such  contributions 
shall  become  due  and  be  paid  by  each  employer  to  the  commission 
for  the  fund  in  accordance  tvith  such  regulation  as  the  commission 
may  23rescribe,  and  shall  not  be  deducted,  in  whole  or  in  part,  from 
the  remuneration  of  individuals  in  his  employ." 
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The  above  quoted  section,  in  the  italicized  portion,  vests  in  the  Commission 
the  power  to  provide  by  regulation  when  contributions  shall  become  due  and 
be  paid  by  the  employer  to  the  Commission.  Under  this  section,  I  am  con- 
vinced that  the  Commission  would  have  the  power  to  provide  by  regulation 
that  contributions  on  account  of  wages  accruing  in  the  present  or  in  a  sub- 
sequent calendar  year  in  excess  of  $3,000  on  account  of  any  one  individual 
should  be  paid  at  such  time  as  might  be  fixed  by  the  Commission,  as 
illustrated  in  your  letter  by  suggested  date  of  April  1,  1941,  for  such  con- 
tributions as  may  accrue  in  the  remaining  portion  of  the  current  calendar 
year  or  in  that  part  of  the  calendar  year  1941  prior  to  April  1;  or,  in  my 
opinion,  such  payments  could  be  deferred  to  such  date  by  regulation  of 
the  Commission. 


Subject:  Unemployment  Compensation  Refunds  of  Contributions  Made 
BY  Employers  on  Account  of  Wages  for  the  Calendar  Year  1936 

29  March,  1940. 
Receipt  is  acknowledged  of  your  letter  of  March  20,  in  which  you  make 
reference  to  the  case  of  Unemployment  Compensation  Commission  v.  the 
Wachovia  Bank  and  Trust  Company,  215  N.  C.  491,  in  which  our  Court 
held  invalid  that  part  of  the  Unemployment  Compensation  Act,  Michie's 
Code  8057(7),  authorizing  the  collection  of  contributions  with  respect  to 
wages  during  the  calendar  year  1936  or  prior  to  the  enactment  of  the  Un- 
employment Compensation  Law  by  Chapter  1,  Public  Laws,  Extra  Session, 
1936,  and  asking  my  opinion  as  to  refunds  which  should  be  made  on  account 
of   such   payments.      Your    question   is   stated   as   follows: 

"A  number  of  employers  in  this  State  paid  the  1936  tax  volun- 
tarily and  a  great  number  paid  it  under  protest.  Some  of  these 
employers  made  a  request  in  writing  within  one  year  from  the  due 
date  for  a  refund  and  quite  a  number  failed  to  make  a  written 
application  for  the  refund  within  a  year's  time.  A  greater  number 
have  not  requested  a  refund  at  all. 

"The  question  has  arisen  as  to  whether  or  not  the  Commission 
should  make  any  refunds  whatever  upon  the  1936  taxes.  If  the 
tax  should  be  refunded  in  any  instance,  under  what  circumstances 
and  conditions  should  the  refund  be  granted?" 

Michie's  Code  8052(14)  has  two  subsections  dealing  with  refunds.  The 
first  subsection  was  found  in  the  original  Act,  and  the  second  was  added  by 
Chapter  27,  Public  Laws  of  1939. 

Under  the  original  Act,  refunds  could  be  made  "If  not  later  than  one 
year  after  the  date  on  which  any  contributions  or  interest  thereon 
became  due,  an  employer  who  has  paid  such  contributions  or  interest  thereon 
shall  make  application  for  an  adjustment  thereof  in  connection  with  subse- 
quent contribution  payments,  or  for  a  refund  thereof  because  such  ad- 
justment cannot  be  made,  and  the  commission  shall  determine  that  such 
contributions  or  interest  or  any  portion  thereof  was  erroneously  collected. 
.  .  .  For  like  cause  and  within  the  same  period,  adjustment  or  refund  may 
be  made  by  the  Commission  on  its  own  initiative."  Such  payments,  if  made, 
in  either  case  should  be  without  interest. 

No  authority  is  given  by  this  original  section  for  suit  against  the  Com- 
mission for  recovery  of  such  payments,  and  the  refund  is  committed  to  the 
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determination  of  the  Commission.  The  time  limit  fixed  for  the  application 
or  for  voluntary  refund  in  the  section  should  be  observed. 

The  1939  amendment  authorized  a  taxpayer  who  claimed  a  valid  defense 
against  the  enforcement  of  the  tax  to  pay  the.  tax  or  contribution  to  the 
Commission,  and  at  the  time  of  payment  notify  the  Commission  in  writing 
that  the  same  was  paid  under  protest,  and  permits  him  at  any  time  within 
thirty  days  after  such  payment  to  demand  the  same  in  writing  from  the 
Commission;  and  if  not  refunded  within  ninety  days,  to  sue  the  Com- 
mission for  the  amount  demanded,  and  if  upon  the  trial  it  is  determined 
that  the  contribution,  or  any  part  thereof,  is  invalid,  the  amount  shall  be 
refunded  by  the  Commission  accordingly. 

This  section  is  substantially  similar  to  C.  S.  7979,  providing  a  remedy 
for  a  taxpayer  for  the  payment  of  an  unauthorized  tax.  Numerous  deci- 
sions are  cited  in  Michie's  Code  in  its  annotations  under  this  section, 
from  which  you  will  observe  that  the  Court  has  held  that  the  taxpayer  must 
comply  with  all  of  the  requirements  of  the  statute,  including  the  payment 
under  protest  and  written  demand  for  refund  within  thirty  days,  as  a  con- 
dition to  his  right  to  maintain  the  action  for  recovery  of  the  tax. 

The  rights  of  the  taxpayer,  I  believe,  would  be  controlled  by  the  pro- 
visions of  the  two  subsections  mentioned  and  the  decisions  of  our  Court 
pertinent  thereto. 

In  the  event  the  Commission  should  contemplate  making  refunds  to 
any  taxpayers  whose  claims  for  refunds  did  not  disclose  compliance  with  sta- 
tutory provisions,  it  might  be  desirable  for  the  Commission  to  first  secure 
a  decision  of  the  Supreme  Court  as  to  whether  or  not  it  would  have  the 
power  to  make  such  refund.  I  am  not  advertent  to  any  statutes  which 
would  authorize  it  to  make  refunds,  other  than  those  hereinbefore  men- 
tioned. 


OPINIONS  TO  TEXTBOOK  PURCHASE  AND 
RENTAL  COMMISSION 


Subject:  Free  and  Rented  Textbooks;  Wilful  Destruction 

9  May,  1939. 
I  have  examined  Chapter  422  of  the  Public  Laws  of  1935  anc^  Chapter 
169  of  the  Public  Laws  of  1937,  concerning  the  furnishing  of  textbooks 
in  the  public  schools.  There  is  no  specific  provision  concerning  the  authority 
of  a  superintendent  to  compel  a  pupil  or  parent  to  pay  for  a  damaged  book. 
The  1937  Act  amends  and  supplements  the  1935  Act.  The  Textbook  Com- 
mission by  the  1935  Act  is  "authorized,  empowered  and  directed  to  promul- 
gate rules  and  regulations  necessary  to,"  and  the  1937  Act  provides  that  the 
Textbood  Commission  is  "authorized  and  empowered  to  establish  rules  and 
regulations  necessary  to"  the  carrying  out  of  the  system  providing  free 
and  rental  textbooks  in  the  public  schools.  Title  to  these  books  is  in  the 
State  of  North  Carolina  and  the  statute  implies  that  the  books  are  to  be 
properly  cared  for.  Since  the  rent  shall  not  exceed  more  than  one-third 
of  the  cost  of  any  book,  it  is  clear  that  the  destruction  of  such  a  book  was 
to  be  compensated  for.  If  the  books  are  rented  to  parents,  there  might  be 
an  action  against  the  parents.  Certainly,  disciplinary  action  could  be  taken 
against  pupils  for  the  wilful  destruction  of  free  or  rental  books,  but  until 
the  State  Textbook  Commission  issues  rules  and  regulations  governing  this, 
the  County  Superintendents  will  have  to  rely  on  ordinary  disciplinary 
measures. 

Subject:  Schools;  Orthopedic  Hospital;  Textbooks 

29  June,  1939. 
I   have   your  letter   of  June   28,   in  which  you   submit  three   questions, 
which  I  will  attempt  to  answer  In  the  order  presented: 

"1.  Are  the  patients  of  the  Orthopedic  Hospital  to  be  considered 
as  pupils  of  the  public  school  under  the  provisions  of  Chapter 
186,  or  should  they  be  treated  in  the  same  manner  as  pupils  in 
other  State  institutions?" 

Under  Chapter  186,  Public  Laws  of  1939,  it  is  my  opinion  that  the 
school  created  by  this  Act  at  the  North  Carolina  Orthopedic  Hospital  at 
Gastonia  is  to  be  considered  as  a  public  school  in  the  distribution  of 
public  school  books  under  the  provisions  of  Chapter  422,  Public  Laws  of 
1935,  and  Chapter  169,  Public  Laws  of  1937. 

"2.  All  patients  must  be  certified  as  indigents  before  they 
can  be  admitted  to  the  Orthopedic  Hospital.  With  this  in  mind,  is 
the  Textbook  Commission  obligated  to  provide  free  supplementary 
readers  and  free  high  school  books,  or  should  the  hospital  be^ 
required  to  pay  the  usual  rental  fees  in  the  same  manner  as 
they  are  now  paid  by  a  number  of  orphanages  in  the  State?" 

Under  Chapter  422,  Public  Laws  of  1935,  Section  2(4),  the  State  Text- 
book Commission  is  authorized  to  provide  for  the  use  of  textbooks,  without 
charge,  to  indigent  children  of  the  State.  Under  Chapter  169,  Public  Laws 
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of  1937,  it  is  stated  in  Section  6  that  its  purpose  is  to  supplement  the  1935 
Act  as  to  its  provisions  not  in  conflict  therewith.  It  would,  therefore,  seem 
to  me  that  the  Commission  would  be  authorized  to  provide  free  supple- 
mental readers  and  free  high  school  books  for  the  children  attending  school 
at  that  institution.  You  advise  me  that  the  Superintendent  of  the  Gastonia 
institution  informs  you  that  only  children  who  are  indigent  are  admitted 
to  the  institution.  As  all  of  the  children  who  are  admitted  are  indigent, 
I  believe  the  Commission  could  accept  this  as  sufficient  certification,  with- 
out requising  individual  certifications  from  the  various  counties  from 
which  the  children  come. 

"3.  Section  3  of  Chapter  186  states  that  'the  State  School 
Commission  is  hereby  authorized  to  purchase  such  equipment  and 
supplies  as  it  deems  necessary  to  carry  out  the  provisions  of  this 
Act.'  Does  this  obligate  the  State  School  Commission  to  buy  or  rent 
supplementary  readers  and  high  school  books?" 

I  do  not  think  that  the  1939  law  referred  to  requires  the  State  School 
Commission  to  buy  or  rent  supplementary  readers  or  high  school  books 
for  the  children  attending  this  Gastonia  school,  as  I  do  not  believe  that 
"equipment  and  supplies"  was  meant  to  include  textbooks. 


OPINIONS  TO  BOARDS  OF  BARBER  EXAMINERS 
AND  COSMETIC  ARTS 


Subject:  Cosmetology;  Practice  by  College  Students 

8  September,  1938. 

In  answer  to  your  letter  of  September  7,  I  have  examined  the  pro- 
visions of  the  Act  regulating  the  practice  of  cosmetic  art,  and  section 
7  in  particular.  The  language  of  section  7,  with  which  you  are  familiar, 
is  that  this  Act  "shall  not  apply  to  female  persons  attending  institu- 
tions of  learning,  but  defray  the  cost  or  part  of  the  cost  of  such  attend- 
ance by  the  occasional  practice  of  cosmetic  art  as  defined  herein."  It 
would  be  difficult  for  this  office  to  define  what  constitutes  "occasional 
practice  of  cosmetic  art."  I  note  in  your  letter  that  apparently  you  would 
permit  this  student  to  open  a  beauty  shop  in  the  town  in  which  the 
college  is  located,  if  she  confined  her  practice  to  college  students.  I  have 
some  doubt  as  to  whether  the  occasional  practice  of  cosmetic  art  would 
justify  the  operation  of  a  beauty  shop  at  all.  It  would  seem  to  me  that 
since  section  7  deals  with  itinerant  cosmetologists,  it  might  be  argued 
that  "occasional  practice"  did  not  refer  to  a  regularly  operated  beauty 
shop. 

I  cannot  find  anything  in  the  Act  which  would  limit  such  "occasional 
practice"  to  students  of  the  college.  Have  you  made  a  ruling  to  the 
effect  that  students  at  college  are  limited  to  practice  among  their  fellow 
students   if  they   operate   without   a   license? 

If  you  have  any  other  ideas  about  this  matter,  I  would  be  glad 
to  consider  them  before  making  this   opinion  final. 

Subject:  Barber  Schools  and  Colleges;  Approval;  Out  of  State  Schools 

30  September,  1938. 
I  have  your  letter  of  September  29,  in  which  you  ask  my  opinion  as 
to  your  right  to  approve  barber  schools  or  colleges  located  outside  of 
the  State  of  North  Carolina.  Under  the  law  controlling  your  operations, 
Chapter  119,  Public  Laws  of  1929,  as  amended,  it  is  provided  in  Section 
3  in  part  as  follows: 

"Sec.  3.  No  person  shall  be  issued  a  certificate  of  registration 
as  a  registered  apprentice  by  the  State  Board  of  Barber  Ex- 
aminers, hereinafter  established: 

"(c).  Unless  each  person  has  completed  at  least  a  six  months 
course  in  a  reliable  barber  school  or  college  approved  by  said 
Board   of  Barber   Examiners." 

In  Section  16,  it  is  provided  that  your  Board  may  make  reasonable 
rules  and  regulations  for  sanitary  management  of  barber  schools  and 
barber  shops  and  for  the  administration  of  the  provisions  of  the  Act, 
and  to  enforce  such  rules  and  regulations,  including  the  right  and 
authority  to  enter  upon  and  inspect  any  barber  shop  or  barber  school  at 
any  time  during  business  hours  in  the  performance  of  the  duties  con- 
ferred or  imposed  by  this   Act. 
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The  law  thus  manifestly  deals  with  barber  schools  and  colleges 
located  within  the  State  of  North  Carolina,  as  it  could  not  confer  any 
authority  upon  your  Board,  as  contained  in  Section  16,  as  to  out  of 
State  schools.  It  is,  therefore,  my  opinion  that  your  Board  would  be 
within  its  authority  in  refusing  to  approve  any  barber  school  or  college 
over  which  it  had  no  jurisdiction  because  of  being  located  outside  of  the 
State. 

Subject:  Cosmetologists;  Rules  and  Regulations;  Work  Done  by 
Students;  Charges 

25  October,  1938. 
In  conference  today  you  state  that  on  August  16  you  promulgated 
rules  and  regulations,  under  authority  of  Section  23,  Chapter  179,  Public 
Laws  of  1933,  the  act  regulating  the  practice  of  cosmetology,  prohibiting 
the  practice  heretofore  existing  in  cosmetic  art  schools  of  charging  for 
work  done  by  students   enrolled   therein. 

Inquiries  made  of  this  Department  as  to  the  power  and  authority 
of  the  State  Board,  once  having  promulgated  such  rules  and  regulations, 
to  rescind  the  same,  the  power  to  promulgate  rules  and  regulations  being 
permitted  by  the  section  of  the  law  above  referred  to  necessarily  carries 
with  it  the  power  to  rescind  such  action. 

I  am  of  the  opinion  that  the  Board  has  authority  to  issue  such  rules 
under  the  section  above  referred  to  and  is  in  accordance  with  the  pro- 
visions of  Section  1  of  the  Act,  which  provides  in  effect  that  no  person 
or  combination  of  persons  shall  for  pay  or  reward,  either  directly,  or 
indirectly,  practice  or  attempt  to  practice  cosmetic  art,  as  defined  in 
Section  2  of  the  Act,  without  a  certificate  of  Registration. 

Whether  or  not  such  a  rule  should  be  promulgated  by  your  Board 
is  purely  an  administrative  matter  and  one  which  this  Department  would 
not  pass  upon.  The  reasonableness  of  rules  and  regulations  issued  by 
your  Board,  which  has  by  statute  the  authority  to  promulgate  the  same, 
is  a  matter  which  can  only  be  determined  by  the  proper  action  in  the 
courts. 

Subject:  Board  of  Cosmetic  Arts;  Authority  to  Spend  Funds  Derived 
From  Collection  of  Fees 

28  January,  1939. 
The  question  has  arisen  as   to   the   authority   of  your  Board  to   spend 
funds    derived    from    the    collection    of    fees    under    the    Act    creating    the 
State   Board   of   Cosmetic    Art,    for    the    purpose    of    paying    attorneys    in 
cases   where   the   Act  has   been   attacked    in   courts,    or    otherwise. 

Consolidated  . Statutes  5259(14)  provides,  among  other  things,  that 
"said  Board  shall  elect  its  own  officers  and  in  addition  thereto  shall 
elect  a  full-time  secretary,  which  secretary  shall  receive  an  annual  salary 
.  .  .  such  salary,  as  well  as  all  other  expenses  of  said  Board,  to  be  paid 
only  out  of  the  revenue  derived  from  fees  collected  under  the  provisions 
of  this   chapter." 
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I  am  of  the  opinion  that  attorneys'  fees  would  be  a  necessary  expense 
of  your  Board  and  should  properly  be  paid  out  of  funds  collected  under 
the   provisions    of   this    Act. 

Subject:  Board  of  Cosmetic  Arts;  Keeping  Record  of  Proceedings; 
Examining  Records 

23   February,    1939. 
Section  29  of  Chapter  179,  Public  Laws  of  1933,  as  amended  by  Chapter 
54,  Public  Laws  of  1935,  provides  as  follows: 

"The  Board  of  Cosmetic  Art  Examiners  shall  keep  a  record  of 
its  proceedings  relating  to  the  issuance,  refusal,  renewal,  sus- 
pension, and  revocation  of  Certificates  of  Registration.  This  record 
shall  also  contain  the  name,  place  of  business,  and  residence  of 
each  Registered  Cosmetologist  and  Registered  Apprentice,  and 
the  date  and  number  of  his  Certificate  of  Registration.  This  record 
shall  be  open  to  public  inspection  during  all  days  excepting  Sun- 
days and  legal  holidays." 

Under  this  provision,  it  is  my  opinion  that  you  are  required  to  per- 
mit any  person  to  examine  the  records  specified  therein.  This  law  does 
not  require  that  you  should  open  up  to  public  inspection  the  entire 
files,  including  examination  papers,  correspondence,  and  other  matters  in 
connection  with  the  issuance,  refusal,  renewal,  suspension  and  revocation 
of  Certificates  of  Registration.  I  believe,  however,  that  upon  application 
of  any  person  who  has  taken  the  examination,  it  would  be  in  order  to 
permit  such  person  to  see  the  examination  papers,  or  upon  their  written 
request,  they  might  authorize  anyone  else  in  their  behalf  to  examine 
them.  The  law  does  not  require  a  complete  disclosure  of  all  the  files  accumu- 
lated by  your  Board  in  connection  with  the  matters  referred  to  in  the 
statute,  but  does  require  that  the  specific  records  mentioned  shall  be 
open  to   public   inspection. 

Subject:  Barbering;  Classification;  Limited  Profession 

27  October,  1939. 

You  ask  in  your  letter  of  October  10  for  an  opinion  from  this  office 
on  the  classification  of  barbers.  As  I  stated  in  my  letter  of  August  9, 
Mr.  Seawell,  when  Attorney  General,  rendered  an  opinion  that  barber- 
ing was  not  a  learned  profession. 

In  Webster's  New  International  Dictionary,  the  word  "profession"  is 
given  several  definitions,   one   of  which  is   as   follows: 

"4.  (a)  The  occupation,  if  not  purely  commercial,  mechanical, 
agricultural,  or  the  like,  to  which  one  devotes  oneself.  A  calling 
in  which  one  professes  to  have  acquired  some  special  knowledge 
used  by  way  either  of  instructing,  guiding,  or  advising  others  or 
of  serving  them  in  some  art:  as,  the  profession  of  arms,  of  teach- 
ing, of  chemist.  The  three  professions,  or  learned  professions, 
is  a  name  often  used  for  the  professions  of  theology,  law  and 
medicine. 

"(b)  Broadly,  one's  principal  calling,  vocation  or  employment." 
It  is  probable  that  the  practice  of  barbering  has  not  yet  attained  the 
status  of  a  profession  in  the  narrow  or  strict  sense  of  the  word.  However, 
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there  is  now  arising  a  type  of  profession  which  is  known  as  a  statutory 
or  limited  profession.  See  State  ex  rel.  Attorney  General  v.  Gus  Glass 
Co.,  105  S.  W.  (2d)  853  (Ark.  1937);  State  v.  Pendleton,  119  So.  73 
(La.  1928). 

Under  this  new  type  of  profession,  the  fact  that  the  Legislature  has 
set  up  a  special  body  of  law  relating  to  barbering,  which  law  has  been 
upheld  by  the  State  Supreme  Court  in  State  v.  Lockey,  198  N.  C.  551 
(1930),  has  some  bearing  as  indicating  the  intention  of  the  Legislature 
to  define  barbering  as  a  statutory  or  limited  profession.  Indeed,  Judge 
Clarkson,  speaking  for  the  Court  in  State  v.  Lockey,  supra,  constantly 
referred  to  the  practice  of  barbering  as  "the  trade  or  profession  of 
barbering."  See  also  Jackson  v.  State,  117  S.  W.  818  (Tex.  1909),  Where 
the  Court  refers  to  "the  profession  or  trade  of  a  barber,"  although  the 
case  holds  that  barbering  is  a  "mechanical  pursuit"  within  a  constitu- 
tional provision  exempting  persons  engaged  in  mechanical  pursuits  from 
an   occupational   tax. 

It  would  seem  reasonable  to  me  to  say  that  the  practice  of  barbering 
is  a  limited  statutory  profession  and  could  well  be  listed  in  the  1940 
census    as    such. 


OPINIONS  TO  RURAL  ELECTRIFICATION  AUTHORITY 


Subject:  Rural  Electrification;  Operations  Outside  of  the  State 

16  November,  1938. 

Your  letter  of  November  15  suggests  some  very  interesting  problems 
of  interstate  relations.  We  submit  the  following  answers  to  your 
questions: 

1.  "Under  what  conditions  can  a  Federal  Government  financed 
and  controlled  mutual  non-profit  cooperative  corporation,  formed 
in  an  adjoining  state,  enter  and  operate  in  North  Carolina?" 

A.  I  assume  that  you  refer  to  the  Rural  Electrification  Authority  of 
South  Carolina  as  created  by  the  1935  statute.  Act  No.  65.  There  are  a 
number  of  references  in  the  statute  creating  the  South  Carolina  Rural 
Electrification  Authority  which  would  limit  its  services  to  inhabitants 
of  South  Carolina,  particularly  section  7,  subsection  3.  However,  if  what 
was  done  across  the  state  line  was  incidental  to  its  operation  within 
South  Carolina,  and  if  no  question  of  its  authority  were  raised  in  South 
Carolina  courts,  it  could  probably  operate  across  the  border  in  North 
Carolina.  I  do  not  believe  that  this  could  extend  to  anything  more  than 
i[i     incidental    operation    in    this    State. 

2.  "Does  the  North  Carolina  Utilities  Commission  have  regu- 
latory authority  over  the  South  Carolina  State  Authority  if  and 
when  the  South  Carolina  Rural  Electrification  Authority  extends 
its  power  lines  and  operations  into  Gaston  County,  North 
Carolina?" 

A.  The  North  Carolina  Rural  Electrification  Authority  statute  is  very 
definite  in  conferring  complete  power  on  the  Utilities  Commission  in 
connection  with  rates  and  extensions  of  power  lines.  If  the  operations  in 
North  Carolina  are  of  minor  consequence,  limited  to  a  small  area  and  in- 
cidental to  the  main  business  in  South  Carolina,  it  is  again  likely  that  the 
North  Carolina  Utilities  Commission  could  ignore  what  was  being  done  in 
this  state.  However,  I  do  not  see  any  ground  for  saying  that  the  North 
Carolina  Utilities  Commission  is  without  regulatory  authority  over  any 
utility  operating  in  North  Carolina,  unless  interstate  transactions  are 
involved.  This  will  perhaps  answer  your  third  question,  although  I  might 
add  that  the  North  Carolina  Utilities  Commission  could  not  waive  its 
statutory  authority.  As  suggested,  it  might  ignore  incidental  activity  in 
North  Carolina. 

4.  "Can  an  Electric  Membership  Corporation,  organized  under 
Chapter  North  Carolina  291,  Public  Laws  1935,  serve  out-of-State 
communities?" 

The  North  Carolina  Electric  Membership  Corporation  Act,  under  Sec- 
tion 5  of  Chapter  291,  Public  Laws  of  1935,  uses  the  phrase  "making  elec- 
tric energy  available  to  inhabitants  of  the  State."  Clearly,  the  idea  is  in- 
corporation by  residents  of  the  territory  which  is  to  be  served.  I  do  not 
see   how  a   corporation   so   constituted   under   the  laws   of   North   Carolina 
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has  any  authority  to  operate  outside  of  the   State,  with  the  possible  ex- 
ception of  some  minor  and  incidental  operation. 

I  trust  that  I  have  understood  the  problems  raised  by  your  letter.  If 
not,  I  would  be  glad  to  confer  with  you  further. 

Subject:  Cities  and  Towns;  Municipal  Power  Plant;  Extending  Lines 
AND  Borrowing  Money 

21  January,  1939. 
Your  letter  of  January  20  inquires  concerning  the  power  of  the  Water 
and  Light  Commission  of  the  Town  of  Greenville  to  borrow  money  with 
which  to  build  electric  lines  outside  of  the  municipal  limits. 

Chapter  330  of  the  Public-Local  Laws  of  1929  set  up  the  Greenville 
Electric  Service  District,  as  an  amendment  to  the  charter  of  the  Town  of 
Greenville,  to  be  contiguous  with  the  boundaries  of  Pitt  County.  This 
Act  authorizes  the  Town  of  Greenville  to  build  and  maintain  electric 
lines  beyond  the  corporate  limits  of  Greenville  within  the  boundaries  of  Pitt 
County.  Likewise,  C.  S.  2807  is  the  general  provision  in  the  Municipal 
Corporations  Act  of  1917  giving  authority  to  municipalities  to  extend  its 
services  beyond  city  limits.  However,  since  the  Town  of  Greenville  has 
special  authority  to  do  this,  C.  S.  2807  is  not  involved. 

There  is  no  provision  which  I  have  found  in  the  statutes  referred  to 
which  would  authorize  the  Town  of  Greenville  or  the  Water  and  Light  Com- 
mission to  issue  bonds  for  the  purpose  of  making  such  extensions,  but  I  can 
see  no  objection  to  boi'rowing  money  from  the  Federal  Rural  Electrification 
Authority,  to  be  secured  by  note  or  mortgage  and  repaid  out  of  current 
revenue.  This  does  not  increase  the  debt  of  the  Town  of  Greenville  within 
the  provisions  of  the  constitutional  debt  limitation,  neither  does  it  require 
the  levying  of  taxes  if  the  repayment  of  this  loan  is  to  be  out  of  current 
revenues. 

Therefore,  I  am  of  the  opinion  that  the  Water  and  Light  Commission 
of  the  Town  of  Greenville  does  have  the  authority  to  borrow  money  under 
the  plan  indicated  above. 

Subject:  Rural  Electrification;  Mutual  Association;  Operations 

Outside  State 

30  January,  1939. 
I  have  examined  Chapter  93,  sub-Chapter  4  of  the  North  Carolina  Code 
(1935),  which  is  the  law  dealing  with  the  organization  of  mutual  asso- 
ciations. The  Rutherford  Rural  Electric  Mutual  Association,  Inc.,  of 
Forest  City,  North  Carolina,  whose  charter  was  obtained  under  this 
"Mutual"  law,  could  operate  over  the  state  line  into  South  Carolina  as  far 
as  the  North  Carolina  law  is  concerned.  C.  S.  5247  (12)  provides  that  part- 
ners and  subscribers  of  a  mutual  association  must  be  limited  to  members. 
C.  S.  5242  provides  that  any  number  of  "persons,"  not  less  than  five,  may 
associate  themselves  as  a  mutual  association.  Therefore,  unless  the  Secretary 
of  State  in  granting  a  charter  for  a  mutual  association  should  limit  their 
activities  in  the  charter,  the  law  of  North  Carolina  would  not  prevent 
the  carrying  on  all  activities  across  the  state  line. 
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However,  it  would  be  necessary  to  determine  whether  the  law  of  South 
Carolina  permits  such  operation,  for  there  is  no  doubt  that  the  South 
Carolina  law  applies  to  activities  within  its  own  borders.  The  South 
Carolina  Utilities  Commission  would  have  the  authority,  if  the  South 
Carolina  law  so  provided,  to  regulate  the  rates  of  this  North  Carolina 
mutual  association  as  to  business  done  in  South  Carolina.  The  North 
Carolina  mutual  association  would  be  subject  to  the  South  Carolina  law 
for  all  of  its  activities  in  South  Carolina. 


Subject:  Double  Office  Holding;  Member  of  R.  E.  A.  and  City 
Commissioner 

28  March,  1939. 
I  am  of  the  opinion  that  a  member  of  the  North  Carolina  Rural  Elec- 
trification Authority,  created  under  Chapter  288  of  the  Public  Laws  of  1935, 
a  State  agency,  the  members  of  which  are  appointed  for  a  definite  term, 
the  Authority  itself  being  by  the  terms  of  the  Act  vested  with  broad 
powers  relative  to  Rural  Electrification,  is  an  office  within  the  meaning 
of  Article  XIV,  Section  7,  of  the  Constitution,  which  prohibits  double 
office  holding,  and  that  one  person  could  not  hold  this  office  and  at  the 
same  time  hold  the  office  of  City  Commissioner. 


Subject:  Electrical  Inspectors;  National  Electric  Code;  Counties  and 
County  Commissioners 

15  March,  1940. 
Chapter  57  of  the  Public  Laws  of  1937  provides  for  the  amendment  of 
Consolidated  Statutes  2744.  The  latter  statute  permits  the  governing  body 
of  municipalities  to  appoint  electrical  inspectors  who  shall  perform  all 
things  provided  in  the  article  which  are  required  to  be  performed  by 
building  inspectors,  in  so  far  as  these  duties  relate  to  electrical  wiring  in 
buildings  in  cities. 

Consolidated  Statutes  2741,  in  the  same  article,  sets  out  the  duties 
of  building  inspectors.  Their  duties  are  to  perform  such  inspections 
and  duties  as  may  be  required  by  the  State  law,  or  city  or  town  ordinance, 
or  by  the  State  Insurance  Commissioner. 

The  1937  statute  above  referred  to  authorizes  County  Commissioners 
of  each  county  in  the  State  to  appoint  an  electrical  inspector,  whose  duty 
it  shall  be  to  inspect  the  installation  of  all  wiring  and  other  electrical  in- 
stallations in  buildings  located  in  any  town  of  a  population  of  one  thousand 
or  less,  and/or  those  buildings  located  outside  of  the  corporate  limits  of  all 
cities  and  towns  and  not  otherwise  included  in  the  article  of  the  statutes 
which  regulate  buildings  which  are  to  be  constructed  in  cities  and 
towns. 

Under  the  1937  Act,  the  inspectors  are  required  to  issue  certificates  of 
inspection,  where  such  installations  fully  meet  the  requirements  for  such 
installations  set  out  in  the  article  on  this  subject  in  the  Consolidated 
Statutes,  "or  such  additional  requirements  as  the  Board  of  County  Com- 
missioners may  prescribe." 
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Under  the  terms  of  this  Act,  I  am  of  the  opinion  that  the  County 
Commissioners  are  not  bound  by  the  "National  Electric  Code,"  but  may 
adopt  all  of  the  Code  or  any  part  thereof  as  to  them  may  appear  just 
and  proper;  or  they  may  adopt  an  entirely  different  code  in  this  regard,  in 
their  discretion. 
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Ad  Valorem  Taxes.  Matters  Relating  to  Tax  Listing  and  Assessing; 
Exemptions;   Religious  and  Educational  Organizations 

Under  Section  600  (7),  Chapter  310,  Public  Laws  of  1939,  real  property 
is  specifically  exempted  from  ad  valorem  taxation  where  the  rent  or  other 
income  therefrom  is  used  exclusively  for  educational  purposes  in  this  state. 

Exemptions;  City  and  County  Property 

Inquiry:  Are  county  ABC  Boards  liable  for  taxes  on  their  fixtures  and 
stocks  of  merchandise  in  charter  districts  and  incorporated  towns  ? 
In  my  opinion,  such  property  is  subject  to  ad  valorem  taxation. 

Matters  Affecting  Tax  Collection;   Collector's  Commissions 

Inquiry:  Is  a  tax  collector  entitled  to  commissions  on  ad  valorem 
taxes  collected  for  the  school  fund? 

This  office  has  held  that  no  county  or  municipality  is  authorized  to 
make  a  charge  or  fee  for  the  collection  of  school  taxes,  unless  special  stat- 
utory authority  can  be  found.  The  County  Commissioners  are  by  law  the 
tax  levying  authorities  for  all  county-wide  ad  valorem  school  taxes.  They 
are  under  a  mandatory  duty  to  levy  and  collect  school  taxes.  No  charge 
can  be  made  for  performing  this  mandatory  duty,  unless  a  statute  spe- 
cifically authorizes  it. 

Delinquent  Taxes;  Requirement  of  Advertising 

Inquiry:  What  is  the  legal  time  for  printing  delinquent  tax  lists?  Is 
any  particular  time  mandatory? 

Section  1715  (b)  of  the  1939  Machinery  Act  provides  that  "the  county 
and  district  sale  shall  be  held  on  the  first  Monday  and  the  city  sale  on 
the  second  Monday,  in  May  or  in  any  of  the  four  succeeding  months." 
"Public  notice  of  the  time,  place  and  purpose  of  such  sale  shall  be  given  .  .  . 
by  advertisement  once  each  week  for  four  successive  weeks  preceding  such 
sale  in  some  newspaper  published  in  the  county." 

In  view  of  above.  County  Commissioners  could  publish  the  lists  in 
April  for  a  sale  the  first  Monday  in  May  and  similarly  for  any  of  the 
four  succeeding  months,  making  September  1  the  latest  sale  date. 

Inquiry:  When  should  1937  foreclosures  be  instituted?  Should  they  be 
included  in  the  1938  foreclosures?  Should  w©  wait  until  the  fall  of  1940  and 
then  foreclose  1937  taxes  under  the  law  as  it  existed  prior  to  1939? 
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It  is  my  opinion  that  under  Section  1723  of  the  Machinery  Act  of  1939 
the  new  procedures  are  "in  addition  to  and  not  in  substitution  for"  the  prior 
law  relating  to  foreclosure  of  1937  taxes.  Hence,  you  have  an  option  to 
proceed  either  under  the  1937  Act,  under  C.  S.  8037,  or  under  C.  S.  7990. 
Under  the  1939  Act  foreclosures  under  either  remedy  may  be  begun  at  any 
time  "but  not  less  than  six  months"  after  the  sales  of  taxes  or  issuance 
of  tax  sale  certificate.  Under  C.  S.  7990,  foreclosure  of  the  tax  lien  under 
that  Section  may  be  resorted  to  at  any  time  after  the  taxes  are  due,  the 
Act,  however,  making  subsections  (f)  to  (v),  inclusive,  of  Section  1719 
applicable  in  that  event.  Under  C.  S.  8037  the  period  of  foreclosure  is  after 
sixteen  and  prior  to  twenty-four  months  from  the.  date  of  the  certificate 
of  sale. 

You  may  include  the  1937  taxes  in  the  foreclosure  of  1938  taxes  under 
C.  S.  7990,  under  C.  S.  8037,  or  under  Section  1719  of  the  1939  Act.  Per- 
sonally, if  resort  is  not  had  under  1720  of  the  1939  Act,  I  would  prefer  to 
foreclose  under  Section  1719  of  1939  Act,  alleging  that  both  1937  and  1938 
taxes  are  a  lien.  See  Clayton  v.  Gower,  215  N.  C.  82,  and  Sections  1719  (g) 
and  1723  of  the  1939  Act. 

You  have  an  option  to  wait  until  the  fall  of  1940  and  then  foreclose 
1937  taxes  either  under  C.  S.  7990  or  8037.  See  Section  1723  of  the  1939 
Act.  If  you  do  not  wait  until  then  you  may  proceed  as  above  set  forth. 

Inquiry:  Is  it  necessary  to  sue  in  attachment  in  a  tax-foreclosure  suit 
in  order  to  give  the  court  jurisdiction  of  the  property  of  a  non-resident 
of  the  State  ? 

It  is  not  necessary  to  attach  land  which  is  being  sold  for  delinquent 
taxes  under  tax  foreclosure  proceedings.  It  is  only  necessary  to  make 
publication  to  obtain  service  upon  any  non-resident  who  has  any  interest 
in  the  land. 

Statute  of  Limitations 

Taxes  for  1926  and  prior  years  have  been  outlawed  by  enactment  of 
Chapter  181,  Public  Laws  of  1933.  The  law  is  rather  confused  as  to  attach- 
ment and  garnishment  for  the  collection  of  taxes;  however,  I  am  of  the 
opinion,  that  all  such  taxes  (personal  property  and  poll)  would  be  sub- 
ject to  attachment  and  garnishment  back  to  the  year  1926. 

Tax  Collection;  Special  Assessments 

Inquiry:  Is  there  any  statute  of  limitations  on  actions  to  foreclose 
street  assessments  under  C.  S.  7990?  No.  See  the  Case  of  Asheboro  v.  Morris, 
212  N.  C.  331. 

Tax  Collection;  Discount 

Inquiry:  Is  a  taxpayer  entitled  to  a  discount  for  taxes  paid  during 
September? 

Section  1403  of  the  Machinery  Act  sets  stated  discounts  for  payments 
on  or  before  July  1  and  during  July  and  August.  It  also  permits  a  discount 
of  one-half  of  one  per  cent  for  taxes  paid  on  or  before  November  1,  which 
we  think  would  control  as  to  payments  in  September. 
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Tax  Collection;  Garnishment 

In  our  opinion  rents  due  a  taxpayer  may  be  garnisheed  for  taxes  even 
though  such  rents  are  collected  by  the  taxpayer's  rental  agent  or  trustee. 


Tax  Collection;  Priority  of  Lien 

Inquiry:  Our  Town  has  a  claim  for  taxes  and  street  assessments 
against  certain  property  on  which  county  taxes  are  also  delinquent.  Which 
rights  are  prior  ? 

Section  1704  of  the  Machinery  Act  provides  that  the  liens  of  county 
and  city  taxes  are  of  equal  dignity  and  priority,  and  that  each  is  superior 
to  the  lien  of  street  assessments. 

If  you  should  begin  foreclosure,  the  proper  procedure  would  be  to  join 
the  County  as  a  party  defendant,  unless  joint  foreclosures  are  had  as 
allowed  by  Section  1719  (j). 

It  might  be  wise  for  the  Town  and  County  authorities  to  bid  in  the 
property  jointly  and  work  out  their  rights  as  best  they  can  by  sale  or 
lease  of  the  property,  as  authorized  by  Section  1719   (t). 


Disposal  of  Property  Purchased  by  Taxing  Unit  at  Foreclosure  Sale 

Inquiry:  Where  should  real  property  acquired  by  a  municipality  under 
a  tax  foreclosure  sale  be  resold  ? 

While  we  have  found  no  authority  for  the  proper  place  of  sale,  it 
is  my  opinion  that  it  should  be  made  at  the  municipal  building  of  the 
town,  rather  than  at  the  court-house  door  of  the  county.  Only  municipal 
property  is  involved,  and  the  statute  would  be  satisfied  if  you  include  the 
place  of  sale  in  your  notice. 

Inquiry:  Is  there  any  legal  objection  to  change  of  time  of  expiration 
of  city  auto  license  tags  from  July  1  to  January  1? 

If  the  revenue  derived  from  the  sale  of  tags  every  year  is  not  pledged 
for  some  particular  purpose  so  that  a  diminution  of  the  amount  of  revenue 
for  one  year  would  work  an  impairment  of  contract  obligations,  I  can  see 
no  reason  why  the  date  of  expiration  cannot  be  changed,  if  done  so  that 
a  tax  of  not  more  than  one  dollar  is  collected  during  the  year. 


Spending  State  Street  Funds 

When  the  State  Highway  and  Public  Works  Commission  allots  funds 
to  be  expended  upon  the  streets  in  a  municipality,  they  have  complete^ 
control  of  the  expenditure  of  those  funds.  Since  they  are  State  highway 
funds,  they  should  also  be  used  on  streets  which  are  part  of  the  State 
Highway  System,  and  the  local  authorities  do  not  have  the  right  to  desig- 
nate the  streets  upon  which  such  funds  shall  be  expended.  The  State  High- 
way and  Public  Works  Commission  may  expend  its  funds  only  on  streets 
which  are  part  of  the  State  Highway  System,  and  they  have  complete 
jurisdiction  over  these  expenditures. 
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For  Hire  Cars  and  Transfer  Trucks 

Inquiry:  What  license  tax  may  a  city  levy  on  a  taxi  operator? 

We  are  of  the  opinion  that  C.  S.  2787  (36),  authorizing  municipalities  to 
license  and  regulate  the  taxi  business,  is  superseded  by  Section  61,  Chapter 
407,  Public  Laws  of  1937,  which  limits  the  town  tax  to  $1  per  resident 
vehicle. 

Privilege  License;  Beer  and  Wines 

I  am  of  the  opinion  that  under  section  510,  Chapter  158,  Public  Laws 
of  1939,  the  tax  therein  prescribed  is  mandatory,  and  that  municipalities 
are  required  thereunder  to  levy  a  tax  both  on  beer  and  wine  upon  persons 
who  are  engaged  in  the  business  of  selling  both  these  beverages. 

License  Tax  of  Peddlers 

Although  the  1939  revenue  act,  Section  121,  exempts  sellers  of  "wood 
or  fuel,"  it  is  my  opinion  that  this  is  a  typographical  error  and  should  read 
"wood  for  fuel."  Therefore,  only  peddlers  of  "wood  for  fuel"  would  be 
exempted  from  the  provisions  of  the  section,  and  all  other  peddlers  of 
fuel  would  be  liable  for  the  tax. 

License  Tax  on  Laundries 

Since  there  is  no  prohibition  in  section  150  of  the  1939  Revenue  Act 
against  cities  and  towns  levying  a  privilege  tax  on  laundries  situated 
within  the  city  limits,  I  am  of  the  opinion  that  under  the  terms  of  C.  S. 
2677  your  city  could,  by  proper  ordinance,  levy  a  tax  on  laundries  so 
operated.  See  State  v.  Bridges  211  N.  C.  235. 

License  Tax  on  Out-of-Town  Businesses 

Our  Supreme  Court  has  held,  in  the  case  of  State  v.  Bridges,  211 
N.  C.  235,  that  municipalities  may  by  proper  ordinance  levy  a  privilege 
tax  upon  bakers  who  deliver  bread  within  the  corporate  limits  of  any 
such  municipality. 

Inquiry:  What  license  may  our  Town  charge  an  out-of-town  firm,  em- 
ploying more  than  three  persons,  for  soliciting  dry  cleaning  within  our 
city  limits  ? 

Section  139  of  the  Revenue  Act  permits  you  to  charge  a  tax  of  $25, 
but  the  tax  does  not  apply  to  soliciting  in  towns  without  a  plant,  shop 
or  established  agency,  provided  the  solicitor  has  paid  a  State,  county  and 
municipal  license  tax  in  this  State. 

'  License  Tax  on  Chain  Stores 

A  county  which  operates  a  chain  of  liquor  stores  is  subject  to  the  chain 
store  tax  levied  under  Sec.  162  of  the  1939  Revenue  Act. 

Inquiry:  Should  a  store  belonging  to  a  chain,  not  carrying  a  stock 
of  goods  for  sale,  but  as  samples,  and  filling  orders  for  delivery,  at  the 
store,  of  the  merchandise  selected,  be  required  to  pay  a  chain  store  license 
tax  to  a  city  under  the  present  Revenue  Act? 
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There  is,  perhaps,  sufficient  authority  for  you  to  hold  in  the  instant  case 
that  there  is  tax  liability  under  the  taxing  authority  referred  to  (Section 
162  of  the  Revenue  Act). 

Collection  of  License  Taxes;  Penalties  for  Non-Payment 

Inquiry:  What  action  may  be  taken  when  a  person  refuses  to  pay  a 
city  or  county  privilege  license  tax  for  carrying  on  a  business  ? 

Under  Section  187  of  the  1939  Revenue  Act,  it  is  a  misdemeanor  to 
engage  in  such  business  M^ithout  paying  the  described  license  tax. 

Public  Schools;  Mechanics  of  Handling  School  Funds;  Signing 

of  Vouchers 

We  are  of  the  opinion  that  all  vouchers  drawn  upon  the  county 
treasurer,  including  school  vouchers,  are  required  to  be  signed  by  the  county 
accountant.  See  C.  S.  1334  (66)    (68). 

School  Insurance;  Mutual  Companies 

County  Boards  of  Education  have  authority  to  insure  school  property 
in  mutual  fire  insurance  companies  authorized  to  do  business  in  this  State. 
Fuller  V.  Lockhart,  209  N.  C.  61. 

Powers  and  Duties  of  Counties;  Application  of  Supplementary  Funds 

Inquiry:  Would  the  supplementing  of  salaries  of  school  bus  drivers  by 
a  county  require  a  special  election? 

Under  the  provisions  of  Section  9,  Chapter  358,  Public  Laws  of  1939, 
when  necessity  is  shown  and  upon  approval  of  the  county  board  of  educa- 
tion, or  of  the  trustees  of  any  city  administrative  unit,  the  State  School 
Commission  may  approve  the  use  of  funds  derived  from  fines,  forfeitures, 
etc.,  to  supplement  any  object  or  item  of  the  current  expense  budget,  and 
no  election  would  be  necessary. 

Powers  and  Duties  of  City  Administrative  Units;  Elections  to 
Supplement  State  Funds 

Inquiry:  A  special  school  tax  was  voted  by  the  voters  in  our  city  ad- 
ministrative unit,  but  the  levy  was  enjoined  on  the  ground  of  alleged 
irregularities  in  the  election.  If  the  restraining  order  is  dissolved,  is  it 
mandatory  on  the  County  Commissioners  to  levy  the  tax? 

We  think  that  it  is  in  the  discretion  of  the  board  of  trustees  of  the 
unit  to  include  funds  for  the  higher  standard  in  their  budget,  and  of  the 
County  Commissioners  to  approve  the  request.  The  tax,  even  though 
it  is  approved  by  a  vote,  still  has  to  be  levied  by  the  Commissioners. 

Inquiry:  Is  Chapter  245,  Public  Laws  of  1935,  covering  injuries  to 
school  children,  applicable  to  ninth  month  operation  of  buses  by  units? 

Yes,  but  it  imposes  no  obligation  on  the  State.  The  tax-levying  authori- 
ties of  any  school  district  operating  a  ninth  month  are  authorized  and 
directed  to  make  provisions  to  pay  such  compensation  as  Chapter  245 
authorizes  the  School  Commission  to  pay. 
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Workmen's  Compensation 

The  responsibility  for  workmen's  compensation  during  the  eight  months 
school  term  is  placed  on  the  State  School  Commission,  but  County  and 
City  administrative  units  are  made  responsible  for  workmen's  com- 
pensation for  school  employees  whose  salaries  or  wages  are  paid  by  the 
local  units  from  local  funds. 

School  Officials;  County  Board;  Contracting  with  Members 

Inquiry:  May  a  member  of  a  Board  of  Education  sell  to  such  board 
any  building  materials,  fire  insurance,  or  other  materials? 

No.  He  would  violate  the  provisions  of  C.  S.  4388,  which  prohibits 
a  director  of  public  trust  from  contracting  for  his  own  benefit. 

Principals  and  Teachers;  Election  and  Contracts 

Inquiry:  Where  the  School  committee  has  one  candidate  for  school 
principal,  and  the  county  board  of  education  has  another,  and  they  cannot 
agree,  which  body  makes  the  final  selection  ? 

Section  7,  1939  School  Machinery  Act,  provides  that  the  district 
committee  shall  elect  a  principal  in  the  first  instance,  subject  to  the 
approval  of  the  county  superintendent  and  the  county  board  of  education. 
"In  the  event  the  local  school  authorities  are  unable  to  agree  upon  the 
nomination  and  election  of  teachers,  the  county  board  of  education 
shall  select  the  teacher  or  teachers,  which  selection  shall  be  final  for  the 
ensuing  school  term."  This  would  make  the  selection  of  thei  county  board 
of    education    in    the    present    case    final. 

In  the  employment  of  teachers,  Section  12  of  the  1939  School  Machinery 
Act  provides  that  no  rule  shall  be  made  or  enforced  which  discriminates 
with  respect  to  the  sex,  marriage  or  non-marriage  of  an  applicant. 

Issue  of  Bonds;  Revenue  Bonds 

It  is  my  opinion  that  the  Revenue  Bond  Act  does  not  cover  a  bond  issue 
for  street  paving  projects. 

Contractual  Powers;  Soil  Improvement  Associations 

A  county  may  become  directly  liable  for  the  replacement  purchase 
price  of  necessary  equipment  to  be  used  in  soil  erosion  prevention.  They 
are  empowered  to  let  farmers  use  the  equipment  on  rental  or  other  basis, 
C.S.  4958(1). 

The  county  commissioners  could  guarantee  the  payment  of  the  pur- 
chase price  of  machinery  purchased  by  a  county  soil  association.  C.  S.  4958 
(2)  andC.  S.  4958(4). 

The  law  does  not  provide  for  the  levy  of  taxes  or  floating  of  bonds 
for  the  purchase  of  the  equipment. 

Support  of  the  Poor;  Old  Age  Assistance 

Under  Chapter  395,  Public  Laws  of  1939,  Section  1(h),  it  is  in  the 
discretion  of  the  County  Welfare  Boards  to  make  public  the  awards,  and 
applications  on  which  they  are  based,  for  Old  Age  Assistance. 
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Chapter  102,  Public  Laws  of  1939,  is  very  definite  in  providing  that 
confederate  pensioners  who  are  eligible  for  Old  Age  Assistance  must 
be  transferred  from  the  Confedei'ate  pension  to  the  old  age  rolls. 

Library  Grants  and  Liability 

Inquiry:  Would  our  County  Commissioners  be  personally  liable  for 
money  appropriated  to  a  public  library  to  be  used  in  sending  books  to 
various  schools  of  the  County  in  case  the  Supreme  Court  should  hold  the- 
statute  authorizing  support  of  libraries  unconstitutional? 

The  statute  authorizing  appropriations  by  counties  for  the  support  of 
public  libraries  has  not  expressly  been  declared  unconstitutional,  although 
the  language,  in  the  case  of  Westbrook  v.  Southern  Pines  indicates  that  the 
Court  would  so  hold.  However,  this  question  was  not  in  all  respects 
before  the  Court,  and  a  different  conclusion  may  be  reached  when  it  is 
directly  presented.  We  are  of  the  opinion  that  there  would  be  no  personal 
liability  on  your  County  Commissioners  for  making  a  reasonable  appropri- 
ation for  the  support  of  a  public  library  until  the  statute  authorizing  this 
appropriation  has  been  expressly  declared  unconstitutional.  See  Smith  v. 
Carolina  Beach,  206  N.  C.  834,  and  State  v.  Godwin,  123  N.  C.  697. 

Costs  Payable  by  the  Counties;  Premiums  on  Officials'  Bonds 
Inquiry:  May  a  county  pay  premiums  on  bonds  of  County  Officials? 

In  the  absence  of  a  public  Local  law  to  the  contrary,  payment  of  such 
premiums  would  be  a  legitimate  charge  which  the  County  Commissioners 
could  legally  pay. 

■-    Matters  Affecting  Municipal  Utilities;  Collection 

Under  C.  S.  2808  municipalities  are  authorized  to  fix  dates  when  water 
rents  are  due  and  payable,  and  may  cut  off  the  water  upon  failure  to  make 
such  payment. 

May  a  town  legally  accept  water  rents  in  advance  of  the  delivery  of 
the  water,  so  that  money  could  be  raised  for  the  installment  of  new  pipes  ? 

In  my  opinion,  the  procedure  outlined  by  you  would  not  be  warranted 
by  law.  This  would  merely  be  doing  indirectly  what  the  town  could  not  do 
directly,  since  it  would  be  borrowing  money  from  the  customer  of  the  water 
department. 

Police  and  Fire  Protection;  Police  Regulations 

Inquiry:  Does  a  municipality  have  the  power  to  prohibit  the  use  of  all 
slot  machines? 

It  is  my  opinion  that  an  ordinance  prohibiting  the  use  of  slot  machines 
licensed  by  the  Department  of  Revenue  would  be  invalid. 

I  think  it  entirely  within  the  police  power  of  municipalities  of  the  State 
to  enact  ordinances  regulating  the  use  of  bicycles  on  its  streets,  and  that 
an  ordinance  requiring  a  registration  fee  for  bicycles  would  be  valid. 
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Police  Powers;  Regulation  of  Trades  and  Businesses 

Inquiry:  May  a  city  enforce  an  ordinance  which  sets  up  restrictions 
on  eating  places  more  stringent  than  the  state  laws? 

As  a  general  proposition  a  municipality  may  not  impose  requirements 
which  would  prevent  the  carrying  on  of  any  business  or  activity  which 
has  been  duly  licensed  by  the  state.  It  may,  by  city  ordinance,  impose  health 
and  sanitation  requirements,  but  such  requirements  may  not  be  unreasonable 
or  arbitrary. 

Town  Property;  Sale  of  Town  Property 

Under  C.  S.  2688  a  city  may  sell  at  public  auction  without  special  act 
of  the  legislature,  property  on  which  the  old  city  hall,  fire  station,  and 
other  municipal  buildings  are  located  when  new  municipal  buildings 
serving  the  purposes  of  the  old  ones  have  been  constructed. 

Workmen's  Compensation  and  Other  Employees'  Funds 

Inquiry:  Where  a  municipality  employes  only  three  persons,  a  town 
clerk  and  two  policemen,  what  is  the  liability  in  event  of  series  injury  or 
death  to  either  policeman? 

I  am  of  the  opinion  that  such  town  would  come  under  the  provisions  of 
the  Workmens'  Compensation  Act,  and  would  be  liable  for  injuries,  if 
such  arose  out  of  and  in  the  course  of  employment,  regardless  of  the  number 
of  employees  of  the  town. 

ABC  Boards 

Inquiry:  Is  it  legal  for  county  ABC  boards  to  do  or  perform  any  of  the 
following  things :  Purchase  real  estate  above  its  requirements  to  conduct  the 
business  of  the  board  ?  Make  loans  to  ABC  personnel,  either  secured  or 
otherwise  ?  Make  donations  to  civic  organizations  ?  Make  donations  to  busi- 
ness enterprises? 

I  can  find  no  statutory  authority  for  any  of  the  above  listed  activities. 
If  the  county  ABC  boards  engaged  in  these  activities  in  absence  of  any 
statutory  authority,  they  would  be  subjecting  themselves  to  liability  for 
mismanagement  of  public  funds. 

County  Commissioners;  Trading  with  Members  of  Board 

Under  C.  S.  4388  a  county  may  deposit  funds  in  a  bank  of  which  one 
of  the  county  commissioners  is  a  cashier  because  transactions  with  banks 
and  banking  institutions  are  exempted  from  the  restrictions  imposed  in  this 
section.  ,- 

Legislative  Powers 

Inquiry:  Do  County  Commissioners  have  a  right  to  refuse  to  issue 
licenses  for  slot  machines"? 

Under  Section  130  of  the  1939  Revenue  Act,  Subsection  7,  counties, 
cities,  and  towns  inay  levy  and  collect  a  license  tax  not  in  excess  of  50% 
of  the  license  tax  collected  by  the  State  under  subsection  3. 
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Under  the  law  the  county  has  a  right  to  levy  the  license  tax  but  it  is 
not  compelled  to  do  so.  The  fact,  however,  that  it  did  not  levy  and  collect 
a  license  tax  on  the  machines  would  not  mean  that  the  machines  would  not 
be  legally  operated  within  the  county,  to  the  extent  that  they  are  per- 
mitted to  be  operated  under  the  law. 

Clerks  of  the  Superior  Court;  Salary  and  Fees 

Inquiry:  Are  clerks  required  to  take  commissions  in  accounts  of 
fiduciaries  of  estates  on  the  total  receipts  and  disbursements  collected  and 
paid  out  during  the  course  of  the  entire  administration  or  only  on  total 
receipts  and  disbursements  during  the  period  covered  from  time  of  last 
annual  report  ? 

It  is  my  opinion  that  the  Clerk  is  entitled  to  a  fee  based  on  the  entire 
receipts  and  disbursements,  under  Section  3904   (b). 

Inquiry:  Does  a  Clerk  of  Superior  Court  have  legal  authority  to  set  up 
a  larger  requirement  for  advance  court  costs  in  civil  actions  than  the  $7.50 
for  one  df.  and  $1.50  for  each  additional  df.  prescribed  in  C.  S.  3904(c)? 

In  the  absence  of  any  Public  Local  legislation  which  would  permit  him 
to  do  so,  the  clerk  does  not  have  authority  to  increase  these  amounts,  as 
they  are  fixed  by  statute. 

Clerks  of  the  Superior  Court  are  not  entitled  to  five  per  cent  on  the 
dollar  additional  costs  assessed  in  criminal  actions  for  the  benefit  of  the 
Law  Enforcement  Off"icers'  Benefit  and  Eetirement  Fund. 

Summons  in  Civil  Actions 

Inquiry:  Is  it  the  duty  of  the  Clerk  of  Court  to  fill  out  summons  forms 
in  claim  and  delivery  and  attachment  proceedings  ? 

No.  It  is  his  duty  merely  to  sign  and  deliver,  that  is,  issue  the  sum- 
mons. Litigants  or  their  attorneys  should  prepare  the  papers,  fill  out 
forms,  etc. 

Administration  op  Guardian's  Funds 

Legal  settlement  in  your  County  is  not  a  requirement  for  a  person 
to  qualify  as  a  guardian  for  an  incompetent.  If  you  are  unable  to  find  a 
suitable  person  in  your  County  to  qualify  as  a  guardian,  it  would  be  entirely 
proper  for  you  to  go  outside  your  County  and  appoint  a  non-resident  to  such 
place. 

Dower 

A  Clerk  of  Court  would  not  be  justified  in  paying  money  to  a  widow 
as  her  year's  allowance  until  it  has  been  allotted  by  a  Justice  of  the  Peace 
when  the  value  of  the  property  and  the  number  of  children,  etc.,  has  been 
determined   in   accordance  with   law.    See    Section   65(a)    C.   S. 

Sheriffs;  Fees 

In  cases  where  the  Sheriff  is  required  to  collect  the  bill  of  costs,  he 
should  add  to  such  bill  the  two  and  one-half  per  cent  for  the  use  and  benefit 
of  the  County. 
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When  a  Sheriff  returns  a  summons  marked  "not  to  be  found  in 


County,"  I  find  that  it  is  generally  customary  throughout  the  State  to  return 
fees  advanced  when  no  service  is  had.  The  Statute  relative  to  this  fee  is 
for  service  of  summons. 

Inquiry:  What  fees  may  a  sheriff  charge,  and  what  expense  may  be 
added  to  his  fee,  in  connection  with  employing  other  persons  to  help  move 
personal  property  of  a  defendant  from  land  when  serving  a  writ  of 
possession? 

It  was  held  in  Allen  v.  Spoon,  72  N.  C,  369,  that  the  sheriff  is  not 
entitled  to  recover  of  the  defendant  his  expenses  in  removing  personal 
property  from  land  under  a  writ  of  ejectment  or  a  writ  of  possession.  The 
only  fee  provided  by  law  in  such  cases  is  the  usual  fee  of  one  dollar. 

Register  of  Deeds;  Fees 

I  am  of  the  opinion  that  a  Register  of  Deeds  is  not  entitled  to  a  com- 
mission for  collection  of  the  $3.00  state  license  tax  on  marriage  licenses. 
A  Register  of  Deeds  has  no  authority  to  collect  fees  not  provided  by 
statute. 

Marriage;  Licenses  and  Certificates 

A  marriage  license  is  valid  for  60  days  after  its  issuance  and  the  parties 
may  be  married  thereunder  at  any  time  within  such  period.  The  Marriage 
License  Act  of  1939  (chapter  314)  does  not  contain  any  provision  affecting 
the  period  during  which  the  marriage  ceremony  may  be  performed  under 
the  statutory  form  of  license. 

The  1939  Marriage  License  Act  provides  that  the  health  certificate  be 
executed  "within  seven  days  from  date  of  presentation,"  and  requires  that 
the  laboratory  test  be  made  within  two  weeks  of  the  time  application  for 
marriage  is  made. 

I  think  these  provisions  mean  that  the  health  certificate  may  be  accepted 
up  to  and  including  the  eighth  day,  and  that  the  laboratory  report  may  be 
accepted  up  to  and  including  the  15th  day. 

Inquiry:  Please  construe  the  1939  Marriage  License  Law.  What  proof 
is  necessary  that  a  person  signing  a  certificate  is  a  licensed  physician? 
How  will  the  Register  of  Deeds  ascertain  that  a  laboratory  is  approved 
by  the  State  Board  of  Health?  Does  Section  3  of  the  Act  require  the 
Register  of  Deeds  to  obtain  information  as  to  idiocy,  mental  defectiveness, 
epilepsy,  or  unsoundness  of  mind  and  to  go  behind  the  physician's  cer- 
tificate ? 

The  State  Board  of  Health  is  now  taking  steps  to  have  issued  to  Reg- 
isters of  Deeds  an  official  list  of  licensed  physicians  and  medical  examiners 
and  approved  laboratories,  to  be  revised  from  time  to  time,  that  you  would 
be  justified  in  accepting  lawful  oath,  affidavit  or  affirmation. 

Commissioners'  Terms 

Article  VII,  Section  1,  N.  C.  Constitution,  provides  that  in  each  county 
there  shall  be  elected  biennially  as  provided  for  the  election  of  members 
of  the  General  Assembly,  among  other  Officers,  County  Commissioners. 
However,   Section   14   of  that  article  provides  that  the   General  Assembly 
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shall  have  power  to  modify,  change  or  abrogate  any  of  the  provisions  of 
the  Article  and  substitute  others  in  their  place.  I  am  of  the  opinion,  there- 
fore, that  by  virtue  of  Section  14  of  this  Article.,  the  General  Assembly 
has    the    power   to    extend   the    term    of   office    of    County    Commissioners. 

Prohibition;  Liquor  Control  Acts 

C.  S.  3379  and  3408  are  still  in  force,  and  possession  of  a  federal  retail 
liquor  license  is  prima  facie  evidence,  sufficient  to  support,  but  not  com- 
pelling, a  conviction  of  possession  of  liquor  for  purpose  of  sale. 

Slot  Machines 

It  is  quite  clear  that  if  the  machine,  gives  any  prize  or  pay-off  by 
chance,  it  is  a  gambling  device,  and  is  nonetheless  so  because  licensed 
either  by  the  State  or  by  a  county  or  city. 

Under  C.  S.  4435  is  it  the  duty  of  the  county  court  to  destroy  the  gaming 
machines  of  parties  convicted  in  the  county  court? 

C.  S.  4435  has  never  been  construed  by  the  N.  C.  court,  and  its  meaning 
is  not  exactly  clear.  Yet  it  would  seem  that  the  court  should  order  illegal 
machines  destroyed  where  a  conviction  has  been  had. 

Motor  Vehicle  Laws 

Inquiry:  The  amendment  to  Section  103  (b)  of  The  Motor  Vehicle  Code 
specifically  provides  that  no  motor  vehicle,  except  those  operated  under 
the  direction  of  the  police,  fire,  department,  public  or  private  ambulances, 
traveling  in  emergencies,  shall  be  operated  at  a  speed  in  excess  of  60 
miles  per  hour. 

This  does  not  repeal  the  requirements  of  the  other  subsections  in 
Section  103  relative  to  speed  restrictions,  and  the  operator  of  any  motor 
vehicle  is  still  required  to  observe  the  prima  facie  speed  limits  therein 
referred  to. 

Peace  Officers'  Fund 

Inquiry:  Does  the  collection  of  the  additional  one  dollar  cost  for  the 
Law  Enforcement  Officers'  Benefit  and  Retirement  Fund  apply  to  viola- 
tions of  Town  ordinances,  such  as  parking  regulations  ? 

The  additional  one  dollar  cost  should  be  collected  in  all  criminal  cases 
where  defendant  is  required  to  pay  costs.  This  would,  of  course,  apply  to 
a  violation  of  town  ordinances,  in  all  courts,  including  those  of  Mayor  and 
Justice  of  the  Peace. 

County  Welfare  Superintendent 

Inquiry:  May  the  Board  of  County  Commissioners  reduce  or  determine 
the  salary  of  the  County  Welfare  Superintendent  ? 

C.  S.  5016,  as  amended  by  Section  5,  Chapter  319,  Public  Laws  of  1937, 
grants  the  Board  of  County  Commissioners  power  to  determine  the  salaries 
of  the  County  Welfare  officers. 
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Officials  of  Recorders'  and  County  Courts;  Appointment 

Under  Section  1537,  Consolidated  Statutes,  a  Municipal  Recorder  must 
be  elected  by  the  governing  body  of  the  municipality  either  at  the  time  of 
the  establishment  of  the  Court,  or  within  thirty  days  thereafter,  and  j 
shall  hold  office  until  his  successor  is  elected  and  qualified.  His  successor 
shall  be  nominated  and  elected  at  the  same  time  and  manner  provided 
by  law  for  the  elective  officers  of  the  municipality. 

Mayors  and  Aldermen;  Costs  and  Fees  in  Mayor's  Court 

Inquiry:    What   fees    are    allowed    a    mayor   for   presiding    in   Mayor's     i 
Court  ? 

C.  S.  2634  entitles  the  mayor  to  the  same  fees  which  are  allowed  to 
Justices  of  the  Peace. 

Jurisdiction 

Inquiry:  Does  a  successor  to  a  resigned  Commissioner,  serve  until  the 
next  election  or  until  the  end  of  the  term  of  the  person  he  succeeded? 

In  the  absence  of  any  provision  in  the  Charter  of  the  town,  he  would 
serve  only  until  the  end  of  the  term  of  the  person  succeeded. 

Trading  with  Member  of  Board 

Inquiry:  If  the  cashier  of  a  bank  wherein  the  town  deposits  its  funds  is 
elected  Mayor,  will  the  Town  be  required  to  remove  its  funds  to  an- 
other bank? 

I  do  not  find  any  statute  requiring  the  removal  of  the  funds.  C.  S.  4388, 
however,  may  make  the  Mayor  indictable  on  the  theory  that  he  is  engaging  in 
an  undertaking  for  his  own  benefit. 

Justices  of  the  Peace;  Issuance  of  Process  and  Warrants 

A  Justice  of  the  Peace  may  issue  warrants  under  authority  of  C.  S. 
4522.  He  may  also  issue  orders  for  arrest  of  persons  in  certain  cases  specified 
in  C.  S.  1500,  rule  18. 

Ad  Valorem  Taxes.  Matters  Relating  to  Tax  Listing  and  Assessing. 
Exemptions;  Religious  and  Educational  Organizations 

Inquiry:  Property  is  held  in  trust,  and  the  income  is  used  for  the  benefit 
of  ten  religious  corporations — nine-tenths  of  such  income  for  domestic 
religious  corporations  and  one-tenth  for  foreign  religious  corporations. 
Is  all,  one-tenth,  or  none  of  said  property  exempt  for  ad  valorem  tax 
purposes  ? 

None  of  said  trust  property  is  exempt  under  Sections  600  (7),  600  (8), 
and  1800  of  the  1939  Machinery  Act,  which  provides  for  exemption  only 
when  the  income  is  used  exclusively  for  religious  purposes  within  this 
state. 

Is  a  home  used  also  as  a  kindergarten  exempted  from  taxes  on  account 
of  its  use  as  a  school  ? 
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The  Machinery  Act,  Section  600,  Subsection  4,  provides  that  "Buildings 
.  .  .  wholly  devoted  to  educational  purposes  .  .  .  actually  and  exclusively 
occupied  and  used  for  .  .  .  [educational  purposes]  .  .  .  and  .  .  .  buildings 
thereon  used  as  residences  by  the  officers  or  instructors  of  such  educa- 
tional institutions"  are  exempt.  Under  this  section  the  property  mentioned 
is  not  exempted. 

Exemptions;  City  and  County  Property 

Inquiry:  Are  municipally  owned  electric  and  power  lines  located  out- 
side the  corporate  limits  subject  to  county  taxation  ? 

In  our  opinion,  such  lines  would  be  exempt  if  their  maintenance  was 
essential  to  the  service  furnished  within  the  corporate  limits,  but  would 
not  be  exempt  if  used  solely  for  the  purpose  of  serving  persons  outside 
the  corporate  limits. 

Inquiry:  Are  power  lines  and  other  equipment  of  Rural  Electrification 
Authority  subject  to  ad  valorem  taxes  ? 

Section  1694,  Subsection  20,  of  the  Consolidated  Statutes  provides  that 
the  property  of  electric  membership  corporations  shall  be  subject  to  the 
same  taxes  as  the  property  of  municipalities  and  counties.  Any  ad  valorem 
taxes  which  you  place  upon  the  properties  of  municipalities  or  counties 
may  be  likewise  imposed  upon  the  property  of  the  membership  corpora- 
tion. 

Exemptions;  Private  Business  Enterprise 

A  city  may  not  exempt  a  business  enterprise  from  property  taxes. 
However,  a  city  is  not  required  to  levy  privilege   or  license  taxes. 

Listing  and  Assessment  of  Property 

Inquiry:  Do  County  Commissioners  have  authority  to  lower  the  valuation 
of  property,  not  listed  by  owner,  carried  forward  on  unlisted  record  of 
tax  books  ? 

No.  "The  only  exception  to  the  rule  that  commissioners  may  not  reduce 
valuations  seems  to  be  that  the  commissioners  may  validly  reduce  an 
adjustment  after  adjournment  of  the  Board  of  Equalization  if  the  complaint 
in  the  particular  case  was  submitted  to  the  Board  before  its  adjournment 
and  the  Board  should  have  reached  a  decision  on  it,  but  did  not." 

Deductions  from  Solvent  Credits;  Debts  and  Liabilities 

In  our  opinion  the  provisions  of  602  (b)  of  the  Machinery  Act,  per- 
mitting a  deduction  for  ad  valorem  tax  purposes  on  cotton  of  indebtedness 
incurred  in  its  purchase  and  for  which  it  is  pledged,  is  a  valid  classification 
for  tax  purposes.  See  Leonard  v.  Maxwell,  216  N.  C.  89. 

Matters  Affecting  Tax  Collection;  Penalties,  Interest  and  Costs 

Inquiry:  Should  the  penalty  set  forth  in  subsection  3  of  section  1109 
of  the  Machinery  Act  of  1939  be  assessed  against  property  carried  for- 
ward by  the  list  taker  or  only  to  property  that  has  been  discovered  as  not 
having  been  listed  heretofore? 
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Penalty  is  alike  applicable  to  property  which  is  brought  forward  by 
reason  of  failure  of  owner  or  his  agent  to  list  .  .  .  and  property  which  is 
discovered.  Subsection  4  of  the  section,  however,  gives  the  local  authorities 
the  power  to  settle  and  adjust  claims  arising  under  this  section  and  they 
would  have  the  right  to  remit  or  compromise  such  penalties. 

Under  provision  of  Section  1719  (k)  of  ch.  310,  1939  P.  L. — costs  may 
be  taxed  in  action  brought  for  the  foreclosure  of  tax  liens,  in  the  same 
manner  as  other  civil  actions  subject  to  the  provision  of  the  act,  and,  upon 
collection  of  said  costs,  either  upon  redemption  or  upon  payment  of  the 
purchase  price  of  a  foreclosure  sale,  the  fees  allowed  officers  shall  be  paid 
to  those  entitled  to  receive  the  same.  It  is  here  provided,  however,  that 
the  fees  allowed  any  officer  whether  for  personal  use  of  the  officer  or  for  the 
benefit  of  the  unit  of  which  he  is  an  official,  shall  not  exceed  one-half  the 
fees  allowed  in  other  civil  actions.  It  is  further  provided  that  no  process 
tax  for  use  of  the  state  shall  be  taxed  in  the  bill  of  costs  where  the  plaintiff 
is  a  taxing  unit  and  that  no  prosecution  bond  shall  be  required  in  such 
actions. 

Penalties  in  Municipal  Tax 

Inquiry:  Where  the  charter  of  the  town  makes  provisions  for  tax 
penalties  which  are  different  from  the  penalty  provisions  of  the  1939 
Machinery  Act,  does  the  latter  repeal  the  former? 

I  am  of  the  opinion  that  it  does. 

Tax  Collection;  Corrections  and  Discoveries 

Inquiry:  How  far  back  can  taxing  authorities  list  and  collect  personal 
property  taxes,  unlisted  and  uncollected? 

Section  1109  of  Chapter  310,  Public  Laws  of  1939  provides  that  when 
personal  property  is  discovered  which  should  have  been  listed  for  the  cur- 
rent year,  it  shall  be  presumed  that  such  property  should  have  been  listed 
by  the  same  taxpayer  for  the  preceding  five  years,  unless  the  taxpayer 
shall  produce  satisfactory  evidence  that  such  property  was  not  in  ex- 
istence; that  it  was  actually  listed  for  taxation,  or  that  it  was  not  his 
duty  to  list  the  same  during  the  said  years  or  some  of  them. 

Delinquent  Taxes;  Time  for  Sale  and  Foreclosure 

Inquiry:  What  is  the  latest  date  when  foreclosure  suits  may  be  brought 
for  the  collection  of  1936  tax  receipts  where  the  sale  was  held  on  June 
7,  1937. 

Any  foreclosure  action  under  Section  8037  would  probably  be  barred 
because  more  than  twenty-four  months  have  elapsed  since  the  sale. 
However,  you  could  bring  foreclosure  actions  under  C.  S.  7990  or  Section 
1719  of  the  1939  Machinery  Act  neither  of  which  contains  any  Statute  of 
Limitations. 

Tax  Foreclosure;  Law  Applicable 

Inquiry:  1.  To  what  years  does  Section  1720  of  the  1939  Machinery  Act 
(providing  for  alternative  methods  of  foreclosing  tax  certificates)   apply? 
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2.  May  a  county  levy  on  personal  property  for  delinquent  taxes  after 
tax  sales  have  been  held  ? 

1.  The  years  to  which  Section  1720  applies  are  found  in  Section  1723. 
If  the  terms  of  1723  are  complied  with,  you  could  use  the  alternative  method 
set  out  in  1720  in  bringing  suit  on  1936  tax  sales  certificates. 

2.  Section  1713  (c)  of  the  Machinei'y  Act  would  seem  to  authorize  a  levy 
on  personal  property  for  delinquent  taxes  after  a  tax  sale  has  been  held. 

Tax  Collection  and  Foreclosure;  Procedural  Aspects 

Under  C.  S.  593  as  amended  by  chapter  107  of  the  1939  Public  Laws, 
the  Clerk  of  the  Superior  Court  can  render  judgments  by  default  final  in 
tax  foreclosure  actions  under  C.  S.  7990,  and  may  make  all  subsequent  orders 
therein — including  issuance  of  writs  of  assistance  and  possession.  This 
changes  the  effect  of  Bank  v.  Levei^ett,  187  N.  C.  743.  C.  S.  8037  (alVs) 
authorizes  clerks  to  sign  default  judgments  in  tax  foreclosure  actions  under 
C.  S.  8037. 

Firemen's  Insurance 

The  Industrial  Commission  has  advised  the  Firemen's  Association  that 
compensation  insurance  would  cover  firemen  fighting  fires  in  a  residential 
district  outside  corporate,  limits  or  in  neighboring  communities  in  response 
to  emergency  calls.  Such  firemen  would  also  be  covered  by  Firemen's  Relief 
Fund  under  Ch.  36,  Sec.  119,  P.  L.  1939.  Members  of  organized  fire  depart- 
ments which  by  agreement  have  become  part  of  the  State  Volunteer  Fire 
Department  are  covered  by  Workmen's  Compensation  Act  when  fighting 
fire  outside  the  city — either  in  rural  district  or  neighboring  towns. 

Tax  Collection;  Levy  on  Personal  Property 

Inquiry:  Does  the  tax  collector  of  a  city  or  town  have  authority  to 
levy  on  the  personal  property  of  a  taxpayer  for  the  collection  of  taxes 
when  it  is  necessary  that  the  levy  be  made  in  the  same  county  but  outside 
the  corporate  limits  of  the  municipality? 

I  am  of  the  opinion  that  a  municipal  tax  collector  does  not  have  the 
authority  to  levy  for  taxes  outside  the  boundaries  of  the  municipality. 

The  remedy,  in  my  opinion,  is  for  the  local  collector  to  proceed  under 
the  provisions  of  C.  S.  7999-8002  by  sending  an  abstract  or  certificate  to  the 
sheriff.  Those  provisions  are  made  applicable  to  cities  and  towns  by  C.  S. 
7973,  7974,  7975  and  2816  insofar  as  they  are  not  expressly  applicable. 

Tax  Foreclosure;  Procedure  Under  Section  1720,  1939  Machinery  Act 

Inquiry:  Is  the  alternative  method  of  delinquent  tax  foreclosures  pro- 
vided by  Section  1720  of  the  1939  Machinery  Act  applicable  to  1936 
taxes  ? 

Section  1723  makes  Section  1720  apply  to  taxes  "originally  due  within 
the  fiscal  year  beginning  on  or  before  July  1,  1937"  unless  such  taxes  were 
included  in  foreclosure  actions  pending  or  completed  when  the  1939 
Machinery  Act  was  ratified.  With  this  limitation,  the  answer  is  in  the 
affirmative. 
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Deposit  of  Tax  Collections 

Taxes  collected  for  special  charter  districts  and  special  tax  districts 
should  be  kept  separate  and  not  commingled  with  other  tax  collections. 
The  county  tax  collector  should  report  to  the  county  treasurer  the  amounts 
collected  for  each  separate  district.  Under  Section  1334(70),  Michie's 
Code — Daily  Deposit  Act — the  tax  collecting  official  is  required  to  make 
daily  deposits  with  the  county  treasurer,  or  with  some  bank  or  trust 
company  designated  by  the  Board  of  County  Commissioners,  such  deposit 
to  be  made  in  the  name  of  the  county  and  the  fund  to  which  the  taxes  are 
to  be  applied,  and  such  daily  deposit  is  to  be  reported  daily  to  the  county 
accountant  by  means  of  a  deposit  slip  signed  by  the  depository. 

Poll  Taxes  and  Dog  Taxes.  Collection  of  Poll 
Taxes;  Levy 

Inquiry:  May  a  tax  collector  or  sheriff  levy  on  personal  property  and 
sell  it  for  poll  taxes,  if  less  than  $200  in  value? 

2.  Is  the  same  property  liable,  under  a  certified  tax  abstract  from  another 
county? 

Section  601,  Machinery  Act,  1937,  sets  forth  as  exempt  from  taxation, 
"wearing  apparel,  household  and  kitchen  furniture,  mechanical  and  agri- 
cultural instruments  of  farmers  and  mechanics,  libraries  and  scientific 
instruments,  provisions  and  live  stock,  not  exceeding  $300.00  total  value, 
and  all  growing  crops." 

2.  All  such  property  is  likewise  subject  to  levy  upon  certified  abstracts 
of  taxes  due  other  counties  and  municipalities. 

Use  op  Poll  and  Dog  Taxes;  Schools  and  Poor 

At  least  75%  of  the  county  poll  tax  revenues  must  be  appropriated 
by  the  county  commissioners  to  the  school  fund.  All  county  dog  tax  must 
go  to  the  school  fund.  All  fines,  forfeitures  and  penalties,  excepting  tax 
penalties,  go  to  the  school  fund.  Municipal  poll  and  dog  tax  are  not  required 
to  be  paid  into  the  school  fund. 

County  and  City  License  or  Privilege  Taxes.  Levy  of  Such  Taxes; 
Exemption;  Veterans 

Inquiry:  Who  is  exempt  from  the  peddlers'  tax?  The  County  Commis- 
sioners upon  application,  may  exempt  Confederate  soldiers  and  disabled 
soldiers  of  the  World  War  and  Spanish  American  War  who  have  been 
bona  fide  residents  of  the  State  for  12  or  more  months  continuously,  and 
issue  certificates  to  peddle  in  such  county  without  a  State  license. 

City  Automobile  Licenses 

Section  61,  Chapter  407,  Public  Laws  of  1937  limits  the  tax  which  cities 
and  towns  may  levy  upon  a  motor  vehicle  resident  therein  to  $1. 
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Privilege  License  on  Businesses,  Trades  and  Professions 

Under  Section  127(a),  Chapter  158,  Public  Laws  of  1939,  a  State  tax 
of  $5  is  levied  upon  stands,  drug  stores,  service  stations,  etc.,  where  pre- 
pared sandwiches  only  are  served,  and  under  subsection  (b)  your  City 
may  levy  a  tax  not  in  excess  of  one  half  of  that  amount. 

License  Tax  on  Slot  Vending  Machines 

Subsection  AV2  of  section  130  of  the  Revenue  Act  of  1939  provides  for 
two  State  taxes  on  cigarette  vending  machines:  first  an  operator's  occu- 
pational tax  of  $100,  and  second,  a  license  tax  of  $10  on  each  machine.  Sub- 
section 7  provides  that  "counties,  cities  and  towns  may  levy  an  annual 
operator's  tax  on  the  machines  taxed  under  subsection  4%  not  in  excess 
of  $10.00." 

The  first  proviso  of  subsection  7  prohibits  counties,  cities  and  towns  from 
levying  "any  annual  operator's  occupational  tax  provided  in  this  section." 
The  meaning  being  doubtful  at  best,  I  think  it  reasonable  to  conclude  that 
the  last  sentence  of  the  subsection  refers  not  to  the  occupational  tax  but 
to  the  license  tax  on  the  machines  ...  I  am  inclined  to  think  .  .  .  that 
the  courts  would  hold  that  the  total  license  tax  (municipal)  on  all  machines 
owned  by  a  taxpayer  shall  not  exceed  $10.00. 

Section  130  of  the  Revenue  Act,  subsection  7,  authorizes  counties,  cities, 
and  towns  to  levy  a  license  tax  not  in  excess  of  fifty  per  cent  of  the  State 
tax  on  slot  machines.  If  the  county  commissioners  have  levied  such  a  tax 
on  slot  machines  which  do  not  violate  the  Flanagan  Act,  it  would  be  the 
duty  of  the  sheriff  of  the  county  to  issue  such  license. 

Inquiry:  Does  a  music  slot  machine  in  which  a  person  may  deposit 
nickels,  dimes  or  quarters,  require  more  than  the  $10.00  license  prescribed 
for  nickel  machines  ? 

Under  Section  130  of  the  Revenue  Act  of  1937,  the  Commissioner  of 
Revenue  has  construed  this  statute  as  requiring  the  payment  of  $10.00 
Stafe  license  tax,  the  machine  requiring  only  a  deposit  of  five  cents  in 
order  that  it  may  be  operated,  and  the  other  deposits  being  merely  multiple 
operations  of  the  required  ainount  of  five  cents.  This  department  concurs 
in  that  ruling. 

License  Tax  on  Oil  Companies 

Under  the  provisions  of  Section  137  (d)  of  Chapter  158  of  the  Public 
Laws  of  1939,  cities  may  levy  the  tax  therein  prescribed  upon  persons, 
firms  or  corporations  engaged  in  the  business  of  selling  illuminating  oil 
or  greases,  or  benzine,  naphtha,  gasoline  or  other  products  of  like  kind, 
if  there  is  located  in  such  cities  an  agency,  station  or  warehouse  for  the 
distribution  or  sale  of  such  commodities,  and  the  tax  may  be  levied  according 
to  the  scale  set  out  in  said  subsection. 

License  Tax  on  Express  Companies  and  Franchise  Carriers 

In  our  opinion,  Section  205  of  the  Revenue  Act,  dealing  with  "Express 
Companies,"  refers  to  those  operating  over  a  railroad  and  not  to  motor 
express  carriers.  Section  30(e),  Chapter  275,  1933  Public  Laws,  prohibits 
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municipalities   from   imposing   any  franchise   or   other  fee   upon  franchise 
motor  express  carriers. 

License  Taxes  on  Chain  Stores 

Inquiry:  If  a  mail  order  company  maintains  an  "order  outlet" — at  which 
samples  are  displayed  and  orders  taken — which  orders  are  filled  from 
warehouses  in  other  states  by  shipping  direct  to  customers  or  to  "order 
outlet"  for  delivery,  is  the  chain  store  tax — Section  162,  1939  Revenue  Act — 
applicable  ? 

Yes.  Such  "order  outlet"  is  a  mercantile  establishment."  Goods  are 
offered  for  sale.  It  would  be  proper  to  include  all  "order  stations"  in  North 
Carolina,  but  not  ones  outside  North  Carolina  in  computing  the  tax. 

Miscellaneous  Privilege  License  Taxes 

Traveling  moving  picture  shows  are  taxed  under  Section  103  of  the 
1939  Revenue  Act  and  where  the  operator  of  such  shows  elects  to  pay  the 
three  hundred  dollars  tax  levied  under  subsection  H  of  said  section  counties 
and  cities  may  levy  not  more  than  ten  dollars  per  week  provided  the  ad- 
mission charge  is  not  more  than  fifty  cents. 

Section  109  of  Revenue  Act  relating  to  license  tax  on  photographers 
is  inapplicable  to  companies  selling  boxes  of  film  in  which  small  cloth  bags 
are  enclosed  for  the  convenience  of  the  purchaser  to  send  film  to  developing 
companies  outside  of  the  State. 

If  the  Greensboro  Theatre  Guild,  sponsored  by  the  Junior  League, 
plans  to  present  four  "New  York  productions"  in  the  1939-40  session  in  the 
WCUNC  auditorium,  neither  Guild  nor  League  is  liable  for  $25.00  license 
tax  or  3%  gross  receipts  tax  under  Revenue  Act,  Section  105,  but  the  New 
York  organization  is  liable  under  Section  103 — $25.00  a  day  and  3% 
gross. 

Public  Schools.  Mechanics  of  Handling  School  Funds;  School 
Budgets;  Adoption  and  Review 

Inquiry:  Who  should  originate  and  prepare  the  budget  for  a  county  or 
city  board  of  education  ? 

Under  the  1939  School  Machinery  Act,  Section  15  provides  that  separate 
budgets  shall  be  filed  with  the  tax  levying  authorities  of  the  units  for  (1) 
funds  to  supplement  the  State  school  funds,  (2)  for  capital  outlay  for  the 
schools,  and  (3)  for  debt  service  on  the  school  debt.  The  Act  contemplates 
that  the  budgets  in  the  first  instance  shall  be  prepared  and  filed  with  the 
tax  levying  authorities  by  the  county  and/or  city  administrative  units, 
and  when  filed,  are  subject  to  the  approval  of  the  tax  levying  authorities,  and 
the  State  School  Commission. 

Powers  and  Duties  of  Counties;  Apportionment  of  Funds 

Inquiry:  Are  County  Authorities  required  to  provide  the  Capital  Outlay 
Budget  prior  to   the  collection  of  taxes   levied  for  this  purpose? 
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It  is  my  opinion  that  the  County  Authorities  are  not  required  to  provide 
the  funds  for  the  Capital  Outlay  School  Budget  except  as  taxes  levied 
for  the  purpose  are  collected. 

Use  of  County  Funds 

Inquiry:  May  a  county  legally  employ  and  pay  school  teachers  in  addi- 
tion to  those  allotted  by  the  State  School  Commission,  to  teach  vocational 
agriculture,  home  economics,  and  trade  and  industrial  vocational  sub- 
jects, without  a  vote  of  the  people  ? 

The  School  Machinery  Act,  1939,  Section  9,  has  been  construed  by 
Mr.  Erwin  to  the  effect  that  with  the  approval  of  the  State  School  Com- 
mission, the  budget  may  be  approved  for  the  above  purposes,  and  a  tax 
levied  therefor,  if  within  the  unit  a  program,  supported  in  part  by  State 
and  Federal  funds,  is  carried  on. 

Powers  and  Duties  of  Present  School  Districts  and  Agencies; 

Attendance 

If  adults  wish  to  enter  the  regular  high  school,  to  complete  high 
school  work,  I  can  find  no  law  which  would  prevent  it.  C.  S.  5383  would 
seem  to  require  the  admission  of  such  persons.  Neither  is  any  distinction 
made  on  account  of  marriage. 

Elections  to  Supplement  State  Funds 

By  the  1933  public  school  law,  all  local  taxing  units  for  school  purposes 
were  abolished,  except  as  to  the  payment  for  existing  indebtedness.  Since 
your  county  has  taken  over  the  school  indebtedness  of  the  Town  of  Ashe- 
boro,  the  Town  has  no  authority  to  levy  taxes  or  appropriate  funds  for 
current  school  expenses.  This  can  be  done  only  by  a  vote  of  the  people  in 
providing  a  special  supplement  for  schools.  The  whole  purpose  of  the 
present  school  law  is  for  an  eight  months  school  term  to  be  operated  at 
State  expense. 

Inquiry:  May  a  small  section  outside  an  Administrative  School  Unit 
be  brought  into  such  unit  without  an  election  on  the  question? 

When  it  is  a  matter  of  an  eight-month  school  term,  such  may  be  done  by 
the  State  School  Commission  but  where  additional  taxes  are  levied  for 
a  ninth  month  and/or  twelfth  grade,  an  election  is  required.  Section  14, 
School  Machinery  Act  for  1939. 

Liability  for  Injuries  to  Pupils 

Chapter  245,  Public  Laws  of  1935,  provides  for  compensation  where 
a  school  child  is  injured  or  killed  "while  riding  on  a  school  bus  to  and 
from  the  public  schools."  It  is  clear  that  the  provisions  of  the  Act  do  not 
cover  a  school  boy  standing  by  the  roadside,  who  was  struck  by  a  school 
bus. 

School  Officials;  School  District  Committeemen 

Inquiry:  Does  a  County  Board  of  Education  have  authority  to  dismiss  a 
District  School  Committee  ?  . 
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School  committees  appointed  under  Section  7  of  the  1939  School 
Machinery  Act  are  appointed  for  definite  terms,  and  I  think  could  be  removed 
only  for  cause. 

Inquiry:  Should  outgoing  school  committee  elect  teachers,  or  should 
this  function  be  performed  by  the  school  committee  appointed  by  the 
Board  of  Education  under  the  terms  of  Section  7  of  the  1939  School 
Machinery  Act? 

I  am  of  the  opinion  that  Section  7  contemplates  the  selection  of  school 
teachers  by  the  committee  appointed  at  the  first  regular  meeting  during 
the  month  of  April  of  this  year,  that  is  to  say,  that  teachers  and  principals 
should  be  elected  by  the  new  school  committee.  If  the  old  committee  had 
selected  its  teachers  for  the  coming  year,  any  contract  entered  into  might 
be  binding  upon  the  new  Board,  but  I  seriously  doubt  the  propriety  of  such 
action  unless  the  school  term  ends  prior  to  the  first  meeting  of  the  new 
committee  in  April. 

School  Property;  Disposition  of  School  Property 

Inquiry:  When  school  property,  the  title  to  which  is  vested  in  a  city 
board  of  trustees,  is  no  longer  necessary  for  school  purposes,  which  board, 
county  or  city,  sells  the  property,  and  what  disposition  should  be  made  of 
the  funds  realized  from  the  sale  ? 

Section  16  of  the  1939  School  Machinery  Act  controls  the  disposition  of 
funds  in  such  a  case.  It  provides  that  "all  uncollected  taxes  .  .  .  upon 
collection,  shall  be  made  a  part  of  the  debt  service  fund  of  the  special 
bond  tax  unit,  along  with  such  other  funds  as  may  accrue  to  the.  credit  of 
said  unit;  and  in  the  event  there  is  no  debt  service  requirement  upon 
such  district,  all  amounts  collected  for  whatever  purposes  shall  be  covered 
into  the  county  treasury  to  be  used  as  a  part  of  the  county  debt  service 
for  schools."  In  your  case  this  would  be  in  the  city  board  of  trustees.  If 
there  is  any  bonded  indebtedness  the  funds  should  go  to  the  treasurer  of 
the  unit  to  be  applied  to  the  indebtedness.  If  there  is  no  bonded  indebtedness, 
the  funds  should  go  to  the  county  treasurer,  as  specified  in  the  above 
statute. 

If  the  property  is  in  a  school  district  under  the  county  board  of  educa- 
tion, then  title  to  the  property  is  in  the  county  board  and  they  should 
proceed   to   sell   the   property   under   the   above    statute. 

•^       Slot  Machines 

Inquiry:  What  is  the  present  status  of  slot  machines  and  other  coin 
gambling  devices? 

The  Flanagan  Act,  Chapter  196,  Public  Laws  of  1937,  is  still  in  full 
force  and  effect,  except  as  it  may  be  modified  by  Section  130  of  the  Revenue 
Act  of  1939. 

While  the  Revenue  Act  does  not  in  terms  repeal  any  other  laws,  in 
effect  the  licensing  of  slot  machines  authorized  by  Section  130  would 
make  such  machines  legal,  and  to  that  extent  would  be  a  substitution 
for  the  provisions   of  the  Flanagan   Act  to  the  contrary. 

The  only  machines  which  can  be  licensed  are  those  slot  machines 
which  do  not  vend  automatically  any  slug,  premium,  prize,  coupon,  reward, 
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refund,  rebate  or  other  thing  of  value  which  might  be  used  in  the  further 
operation  of  such  device,  or  for  which  no  cash  value  is  received.  In  other 
words,  the  machines  which  are  made  subject  to  license  are  those  which 
do  not  have  any  form  of  pay-off,  either  in  money,  tokens,  slugs,  or  other 
things  of  value.  The  Act  does  not  authorize  the  licensing  of  any  type  of 
slot  machine  which  is  in  itself  a  gambling  device. 

Support  op  the  Poor;  Poor  Relief 

Counties  may  not  file  a  claim  against  the  estate  of  a  deceased  recipient 
of  Old  Age  Assistance  for  payments  made  on  account  of  poor  relief  and 
for  burial  expenses. 

City  Health  Matters  Other  Than  School  Health;  Keeping  Animals, 
ETC.,  Within  Corporate  Limits 

A  municipality  would  have  the  authority  to  adopt  an  ordinance  to 
prohibit  stock  from  running  at  large,  with  provisions,  for  example,  for 
impounding  such  stock  and  imposing  a  penalty  of  $1  per  head  per  day 
for  feeding.  It  is  usual  also  in  such  ordinances  to  provide  for  collection 
of  penalties  by  sale  of  the  stock  after  notice  is  given  to  the  owner  in  person, 
or  by  publication. 

County  Commissioners;  Trading  with  Members  of  Board 

C.  S.  4388  would,  in  my  opinion,  prohibit  a  County  Commissioner  from 
being  employed  by  the  County  Commissioners  to  do  work  of  any  kind, 
for  compensation,  for  the  County. 

Of  course,  this  would  not  affect  the  1927  Act  providing  for  a  County 
Manager  form  of  government,  wherein  the  duties  of  a  County  Manager 
may  be  conferred  upon  the  Chairman  of  the  Board  of  Commissioners. 

Clerks  of  the  Superior  Court;  Decedents'  Estates;  Distribution  and 

Administration 

Inquiry:  Should  a  Clerk  of  Court  permit  an  administrator  to  bring, 
in  forma  pauperis,  an  action  for  wrongful  death  when  the  distributees 
who  would  receive  the  proceeds  of  any  recovery  are  solvent  and  able  to 
give  bond  for  costs  ? 

We  think  so,  for  the  reasons  that  the  action  for  wrongful  death  accrues 
to  the  personal  representative  alone,  the  distributees  are  neither  necessary 
nor  proper  parties,  and  they  have  no  interest  in  the  action  until  a  recovery. 
Also,  it  might  be  necessary  to  pei-mit  a  suit  in  this  manner  if  the  admin- 
istrator is  enabled  to  discharge  his  duty  to  creditors  for  funeral  expenses. 

Inquiry:  Should  a  Clerk  of  Superior  Court  accept  an  inventory  verified 
before  a  Notary  Public   or  other  person  authorized  to  administer  oaths  ? 

Section  48  of  the  C.  S.  does  not  specify  that  the  oath  must  be  admin- 
istered by  the  Clerk  or  anyone  in  his  office,  and,  in  the  absence  of  such 
specific  requirement,  any  officer  authorized  by  law  to  administer  oaths 
in  North  Carolina  could  administer  the  oath. 
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Inquiry:  May  Ancillary  Letters  of  Administration  be  issued  to  a  non- 
resident executor  who  has  been  properly  qualified  in  another  state  and 
proposes  to  file  exemplified  copies  of  the  will  and  of  his  appointment  and 
give  proper  bond  ? 

It  is  my  opinion  that  you  have  the  authority  to  issue  Ancillary  Letters 
to  him  in  this  situation.  C.  S.  Section  34(1)  First  National  Bank  v.  Pancake, 
172  N.  C.  513. 

Registers  of  Deeds;  Marriage — Licenses 

Under  Ch.  314,  Sec.  2%,  1939  P.  L.,  a  couple  marrying  outside  North 
Carolina  would  not  be  required  to  take  a  physical  examination  before  mar- 
riage. They  would  have  sixty  days  grace  after  returning  to  this  State  in 
which  to  comply  with  the  act.  If  examination  then  reveals  venereal  diseases 
- — procedure  could  be  had  under  the  general  laws  to  compel  treatment. 

Inquiry:  What  procedure  should  be  followed  with  reference  to  exemp- 
tion of  non-resident  marriage  license  applicants  from  the  provisions  of  the 
North    Carolina   Act   requiring   certain   physical    examinations? 

A  non-resident  should  be  required  to  comply  with  the  North  Carolina 
Act  unless  he  shows  to  the  satisfaction  of  the  Register  of  Deeds  that 
his  state  of  residence  has  no  similar  requirements.  Such  proof  could  best 
be  made  by  a  certificate  from  the  Secretary  of  State  of  the  applicant's 
state,  or  by  an  affidavit  of  a  licensed  attorney  of  such  state. 

Inquiry:  Is  the  following  procedure  permissible  under  the  pre-marital 
examination  laws  ?  The  applicant  for  the  marriage  license  has  his  examining 
physician  obtain  a  laboratory  analysis  of  his  blood  through  submission  of 
the  blood  sample  under  the  name  *X'.  After  the  report  is  received  the 
physician  makes  an  affidavit  that  the  applicant  and  X  are  the  same  person, 
and  applicant  makes  application  for  a  marriage  license  under  his  proper 
name. 

In  our  opinion,  such  practice  would  be  a  violation  of  the  law,  and  should 
not  be  countenanced. 

Inquiry:  Are  Registers  of  Deeds  charged  with  the  enforcement  of  Section 
2l^  of  the  Marriage  License  Act  of  1939  ? 

The  Section  requires  residents  of  the  State  who  are  married  in  other 
states  to  file  with  the  Register  of  Deeds  of  their  county  the  required 
certificates  within  sixty  days  after  their  return  to  this  State.  This 
imposes  a  duty  upon  the  persons  so  marrying.  It  does  not,  in  my  opinion, 
require  the  Registers  to  search  out  such  cases.  However,  where  violation 
of  the  Act  is  called  to  the  attention  of  the  Register,  he  should  bring  the 
matter  to  the  attention  of  the  local  prosecuting  attorney. 

Marriage;  Persons  Authorized  to  Perform 

A  non-resident  ordained  minister  can  legally  perform  a  marriage  cere- 
mony in  this  State. 

Prohibition;  Beer  Law 

Inquiry:  Chapter  405  of  the  1939  Public  Laws,  purports  to  authorize 
certain  counties  and  municipalities  therein  to  decline  to  issue  "on  premises" 
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beverage   licenses.    Does   this   statute  specifically   amend   the   Revenue   Act 
in  such  a  manner  as  to  be  valid? 

In  our  opinion,  the  act  is  drawn  with  sufficient  clarity  to  identify  it 
as  an  amendment  to  the  Revenue  Act. 

Slot  Machines 

The  provisions  of  subsection  5  of  Section  130  of  Chapter  158,  Public 
Laws  of  1939,  relating  to  seizure  and  destroying  slot  machines  which  do 
not  have  attached  thereto  a  proper  State  license,  applies  only  to  the 
Commissioner  of  Revenue  and  his  agents  and  deputies.  Under  this  section, 
the  tax  collectors  of  a  county  or  city  would  not  be  permitted  to  seize 
and  destroy  such  machines,  as  therein  provided  for  the  failure  to  pay 
county  or  city  tax. 

Automobile  Drivers'  License  Act 

Subsection  4,  Section  12,  Chapter  52,  Public  Laws  1935,  provides 
specifically  that  a  license  shall  be  revoked  upon  final  conviction  for  failure 
to  stop  and  render  aid,  as  required  under  the  laws  of  this  State,  in  the 
event  of  a  motor  vehicle  accident. 

This  office  has  construed  this  Section  in  connection  with  the  1937  Motor 
Vehicle  Law  to  mean  that  it  is  mandatory  upon  the  department  to  revoke 
a  license  when  a  person  has  been  convicted  of  failure  to  stop  in  the  event 
of  an  accident  where  there  was  either  a  personal  injury  or  property 
damage,  or  both. 

Warrants 

I  do  not  think,  under  C.  S.  4522,  the  term  "other  chief  officers"  would 
include  the  office  of  city  manager  so  as  to  authorize  the  city  manager 
to  issue  a  warrant. 

It  is  not  the  duty  of  a  solicitor  of  a  Recorder's  Court,  in  his  capacity 
as  such,  to  swear  out  warrants  for  violations  of  the  criminal  laws  of  this 
State.  Warrants  are  usually  sworn  out  by  the  persons  aggrieved. 

Fees 

In  our  opinion,  when  a  city  has  no  jail  and  prisoners  are  transported 
to  the  county  jail  at  the  county  seat,  the  officers  are  entitled  to  a  mileage 
fee.  See  C.  S.  3908  and  Patterson  v.  Swain  Council,  208  N.  C.  453. 

Health  and  Welfare  Officers;   County  Board  of  Health 

Inquiry:  Does  not  C.  S.  7064,  which  makes  the  Chairman  of  the  Board 
of  County  Commissioners,  the  mayor  of  the  county  seat  town,  and  the 
county  superintendent  of  schools,  members  of  the  county  board  of  health, 
violate    the    constitutional    provision    prohibiting    double    office-holding? 

No.  McCullers  v.  Commissioners,  158  N.  C.  75,  held  that  this  Section 
was  not  repugnant  to  Article  XIV,  Section  7,  of  the  State  constitution, 
but  that  it  simply  added  further  duties  to  offices  already  created.  The  duties 
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of  the  members  of  the  County  Board  of  Health  are  thereby  performed  ex 
officio  by  the  various  other  public  officers. 

Juvenile  Court  Officials;  Probation  Officer 

Inquiry:  Our  County  and  City  each  have  a  Juvenile  Court.  Does  a  Pro- 
bation Officer  appointed  by  the  Clerk  of  Court  as  County  Juvenile  Judge 
have  jurisdiction  inside  the  City?  Yes,  assuming  that  the  county  and 
city  juvenile  courts  are  both  organized  under  Chapter  90,  Article  2,  of 
the  Consolidated  Statutes. 

Justices  of  the  Peace;  Costs 

Inquiry:  What  costs  may  be  charged  in  a  criminal  case  for  a  worthless 
check  for  under  $10,  when  the  warrant  is  issued  but  withdrawn  before 
the  trial?  May  the  $1  charge  for  the  Law  Enforcement  Officers'  Benefit 
Fund  be  collected  ? 

Fees  that  may  be  charged  by  a  Justice  of  the  Peace  are  found  in  C.  S. 
3923.  The  $1  charge  for  the  Law  Enforcement  Officers'  Benefit  Fund  is 
collectible  only  in  cases  where  a  conviction  is  had,  and  the  defendant  is 
required  to  pay  the  costs. 

Jurisdiction 

Justices  of  the  Peace  are  given  jurisdiction  over  certain  traffic 
offenses,  punishable  by  up  to  $50  or  30  days,  under  Chapter  407,  Public 
Laws  of  1937.  But  the  County  Recorders  Courts  have  concurrent  juris- 
diction over  such  cases,  which  may  be  brought  in  either  court. 

A  Justice  of  the  Peace  does  not  have  jurisdiction  to  try  a  case  where 
a  person  is  charged  with  violation  of  the  license  provisions  of  the  Uniform 
Drivers  License  Act. 

Jurisdiction  over  Bastardy 

Inquiry:  Can  bastardy  proceedings  b©  brought  before  a  Justice  of  the 
Peace  ? 

Section  2  of  Chapter  432  of  the  Public  Laws  of  1937  is  very  clear  in 
excluding  Justices  of  the  Peace  from  taking  jurisdiction  in  bastardy  cases. 

ABC  Boards  and  Employees;  Powers  and  Duties 

I  am  of  the  opinion  that  it  would  be  a  violation  of  C.  S.  4388  for  a 
member  of  the  ABC  Board  to  rent  the  store  building  to  the  Board  for  use 
as  a  liquor  store.  This  statute  prohibits  a  commissioner  of  public  trust 
contracting  for  his  own  benefit. 

Ad  Valorem  Taxes.  Matters  Relating  to  Tax  Listing  and  Assessing; 
Exemptions;  Property  of  Federal  Agencies  and  on  Federal  Land 

Real  property  acquired  by  the  Home  Owners  Loan  Corporation  through 
foreclosure  of  mortgage  is  not  exempt  from  ad  valorem  taxation. 
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Exemptions;  Property  of  N.  C.  Rural  Rehabilitation  Corporation 

Inquiry:  Are  the  properties  of  Penderlea  Farm  Homestead  Association, 
Inc.,  to  which  a  charter  has  been  issued  by  the  Secretary  of  State,  subject 
to  property  taxation  in  Pender  County  ? 

Property  belonging  to  such  organizations  are  not  exempt  from  ad 
valorem  taxation.  Section  600,  Chapter  310,  P.  L.  1939. 

Revaluations 

Valuations  of  property  fixed  by  appraisers  and  approved  by  the 
County  Board  of  Equalization  and  Review — except  insofar  as  permitted  by 
the  Machinery  Act — cannot  be  changed  by  the  Board  of  County  Com- 
missioners several  years  after  taxes  have  become  due  and  payable  on  such 
appraised  property. 

If  a  non-resident  is  head  of  a  household  and  maintains  a  summer  home 
and  lists  property  for  taxation  in  a  North  Carolina  county,  such  non-resident 
would  be  entitled  to  the  $300  exemption  as  set  out  in  Section  601  of  the 
Machinery  Act. 

Situs  of  Personal  Property 

Inquiry:  When  a  person  has  two  homes,  where  is  his  residence  for  the 
purpose  of  collecting  personal  property  tax  ? 

The  residence  of  such  a  person  shall  be  the  place  at  which  he  resided 
for  the  longest  period  of  time  during  the  year  preceding  the  date  as  of 
which  the  property  is  assessed. 

Inquiry:  When  a  fleet  of  trucks  is  operated  under  a  firm  name,  and  such 
firm  name  and  the  name  of  a  particular  town  are  painted  on  the  trucks 
as  a  business  address,  and  an  office  is  maintained  in  connection  with  the 
operation  of  such  trucks  in  said  town,  where  should  such  trucks  be  listed 
for  tangible  personal  property  tax  ? 

Under  the  circumstances  described  above  the  trucks  should  be  listed 
in  the  town  where  the  office  is  maintained. 

Special  Assessments 

Inquiry:  Where  street  pavement,  under  special  assessment,  is  made 
several  feet  narrower  in  some  blocks  to  prevent  cutting  of  trees,  should 
the  assessment  be  the  same  per  front  foot  throughout  the  entire  project, 
or  would  the  governing  body  have  authority  to  make  the  assessments 
"based  on  the  width  of  the  pavement"  as  well  as  the  front  footage? 

By  statute,  the  front  foot  method  of  assessment  has  been  adopted  for 
North  Carolina  municipalities.  But  as  special  assessments  are  based  upon 
the  idea  that  assessments  should  be  made  according  to  the  benefits  accruing 
to  the  various  property  owners,  I  am  of  the  opinion  that  the  assessment, 
insofar  as  it  relates  to  a  particular  block,  should  be  governed  by  the  width 
of  pavement  as  well  as  the  front  footage. 
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Listing  of  Personal  Property 

Inquiry:  Are  slot  machines  duly  licensed  by  state  and  municipal 
authorities  susceptible  to  listing  and  taxation  as  other  personal  property? 

Yes.  This  property  is  subject  to  listing  and  payment  of  ad  valorem 
taxes  as  other  personal  property.  I  know  of  no  reason  why  any  distinc- 
tion should  be  made  with  respect  to  it. 

Tax  Collection;  Corrections  and  Discoveries 

Inquiry:  Where  a  survey  has  been  made  of  the  city  limits  and  it  is 
found  that  certain  real  property  which  was  heretofore  thought  to  be  sit- 
uated outside  the  corporate  limits  is,  in  fact,  within  the  limits,  can  this 
property  be  listed  for  the  first  five  years  as  newly  discovered  property 
under  the  Machinery  Act;  and  if  so,  is  it  mandatory  that  the  Commissioners 
list  it  for  the  five  years  previous,  or  may  they  permit  the  owner  to  start 
listing  it  now  and  not  charge  him  with  any  back  taxes  ? 

Under  Section  1201,  Chapter  310,  P.  L.  1939,  cities  and  towns  are 
permitted  to  obtain  their  tax  lists  from  the  county  records  and  if  your  towns 
have  followed  this  procedure,  the  taxpayer  is  under  no  duty  to  list  this 
property.  Therefore,  it  cannot  be  considered  newly  discovered  property 
to  the  extent  that  it  could  be  placed  on  the  books  for  the  past  five  years 
and  taxes  collected  thereon.  Of  course,  it  could  be  placed  on  the  books 
for  the  current  year. 

Reading  all  of  the  statutes  together,  I  am  of  the  opinion  that  it  is 
mandatory  on  the  county  governing  body  to  hold  the  sale  of  tax  liens  on 
property  whenever  the  tax  remains  unpaid. 

Tax  Foreclosure;  Liability  of  the  Former  Owner 

Inquiry:  Who  is  liable  for  the  1940  real  property  taxes  on  real  property 
which  is  transferred  in  April,  1940  ? 

Section  1401  of  the  1939  Machinery  Act  provides  that  the  lien  on 
property  or  taxes  shall  attach  as  of  the  day  the  property  is  listed,  regard- 
less of  the  time  at  which  the  liability  for  the  taxes  may  arise.  The  lien, 
therefore,  attaches  on  Jan.  1,  1940,  the  listing  date.  The  matter  as  to  which 
person  is  actually  liable  for  the  taxes,  the  buyer  or  the  seller,  is  something 
to  be  worked  out  among  themselves.  No  agreement  having  been  made 
between  them,  the  buyer  would  be  forced  to  pay  the  taxes  in  order  to  prevent 
foreclosure   and   sale   by  the   county. 

Tax  Foreclosure;  Costs  and  Fees 

Inquiry:  In  the  foreclosure  of  back  taxes  the  law  provides  a  $2.50 
attorney  fee  on  each  summons.  In  case  a  man  owes  five  years  back  taxes 
would  an  attorney  be  entitled  to  a  fee  of  $2.50  for  each  year's  tax  when 
only  one  summons  is  served? 

No.  Only  one  fee  may  be  charged.  Under  Section  1719  of  the  1939 
Machinery  Act  the  bill  of  costs  in  a  foreclosure  suit  may  include  one 
reasonable  attorney's  fee  for  the  plaintiff  not  to  exceed  $5.  But  the  governing 
body  of  a  unit  may  in  its  discretion  allow  a  reasonable  commission  to  its 
attorney  on  delinqunt  taxes  collected  by  him.  Or  the  governing  body  may 
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arrange   for   the   handling   of   tax    suits   on   a    salary   or   other  reasonable 
basis. 

Tax  Collection  ;  Special  Assessments 

Courts  have  consistently  held  that  an  assessment  made  upon  adjoining 
land  for  street  improvements  by  a  town  is  a  charge  upon  the  land,  con- 
stituting a  lien  superior  to  all  others  and  not  enforceable  against  the  per- 
sonalty or  other  lands  of  the  owner,  and  when  the  owner  of  the  land  has 
been  thus  assessed,  payable  in  installments,  and  he  subsequently  dies,  such 
assessment  is  not  a  debt  of  the  deceased  payable  by  his  personal  representa- 
tive, but  a  charge  against  the  land  itself  and  that  the  provisions  of  C.  S. 
93  as  to  the  order  of  payment  of  debts  of  the  deceased  has  no  application. 
It  would  not  be  necessary,  in  my  opinion,  to  have  an  administrator 
appointed  in  order  to  foreclose,  under  C.  S.  7990,  the  assessment  lien  for 
street  improvements. 

Inquiry:  May  a  municipality  proceed  to  foreclose  under  Section  7971 
(228)  on  a  tax  lien  for  special  assessments,  where  no  other  taxes  are 
owed? 

Under  Section  1719(i)  of  the  1939  Machinery  Act  a  cause  of  action  for 
the  foreclosure  of  the  lien  of  any  special  benefit  assessment  may  be  in- 
cluded in  any  complaint  filed  under  this  Section. 

Tax  Collection;  Prepayments 

A  tax  collector  would  not  be  entitled  to  receive  commissions  on  prepaid 
taxes  which  are  received  by  another  official — as,  for  example,  where  prepaid 
taxes  are  paid  to  the  auditor. 

Tax  Collection;  Levy  on  Personal  Property 

Inquiry:  Where  "A"  listed  personal  property  in  a  North  Carolina 
town  for  the  years  1933  through  1937,  and  then  moved  out  of  the  State, 
but  frequently  returns  to  the  town  in  an  automobile  upon  which  a  credit 
company  holds  a  chattel  mortgage,  may  the  town  tax  collector  levy  on  this 
automobile  for  taxes  for  the  above  years  mentioned  ? 

In  my  opinion  he  could;  but  the  levy  would  be  subject  to  the  lien 
of  the  chattel  mortgage  holder  unless  a  part  of  the  taxes  sought  to  be 
collected  are  due  upon  the  automobile.  See  American  Agricultural  Chemical 
Company  v.  Williamson,  191  N.  C.  404. 

Tax  Collection;  Levy  on  Personal  Property;  After  Levy  on  Real 

Property 

Under  Section  1713  of  the  1939  Machinery  Act  a  tax  collector  is 
authorized  to  proceed  against  personal  property  in  the  manner  therein 
provided  at  any  time  after  taxes  become  due  and  before  a  tax  foreclosure 
complaint  is  filed.  Hence,  even  after  real  property  is  advertised,  sold, 
and  sale  certificates  issued,  garnishment  proceedings  may  be  brought 
so  long  as  foreclosure  proceedings  have  not  been  commenced. 
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Tax  Collection;  to  What  Property  Lien  Attaches 

Inquiry:  May  property  which  is  acquired  subsequently  to  the  time  taxes 
fall  due  on  other  property  be  levied  on  for  taxes  due  on  such  other 
property? 

Yes,  but  the  tax  lien  would  be  subject  to  any  other  prior  liens 
thereon. 

Tax  Collection;  Priority  of  Lien 

Inquiry:  Does  a  tax  lien  have  priority  (1)  over  an  attachment  of 
personal  property  by  the  taxpayer's  employee  for  salary,  (2)  over  a 
mortgagee's  lien,   (3)   over  a  claim  of  purchase  by  a  third  party? 

A  tax  lien  has  priority  over  an  employee's  attachment  for  salary  or 
over  a  mortgagee's  lien  only  to  the  extent  that  the  tax  lien  covers  taxes 
against  particular  personal  property  that  is  levied  on.  A  purchaser's  title 
would  be  superior  to  the  claim  for  taxes  where  there  has  been  a  bona  fide 
sale. 

Inquiry:  May  proceeds  from  the  resale  of  property  purchased  by  a 
county  at  a  tax  foreclosure  sale  be  credited  to  the  general  county  fund? 

It  is  true  that  the  statute  is  silent  as  to  the  application  of  the  proceeds; 
however,  this  office  has  formerly  held  that  proceeds  from  the  resale  of  the 
property,  after  foreclosure  proceedings  have  been  completed  and  the  county 
has  purchased  such  property,  should  be  allocated,  under  the  applicable 
Machinery  Act  for  the  years  that  the  tax  became  due,  to  the  several 
funds  interested  therein.  This  would  be  true  even  though  the  property  did 
not  bring  the  full  amount  of  the  tax  lien.  In  case  the  property  brings  more 
than  the  amount  of  taxes,  plus  cost,  then  I  think  the  excess  could  probably 
be  credited  to  the  general  county  fund. 

Inquiry:  May  a  tax  collector  levy  on  personal  property  where  the  tax- 
payer has  realty? 

Under  Section  1713  of  the  1939  Machinery  Act  a  tax  collector  may  pro- 
ceed against  personal  property  or  real  property  in  his  discretion.  He  is 
required  to  proceed  against  personal  property:  (1)  if  directed  by  the 
governing  body,  or  (2)  upon  demand  of  the  taxpayer,  mortgagee,  or 
other  person  holding  a  lien  upon  the  realty  of  the  taxpayer;  provided  that 
such  person  making  said  demand  shall  furnish  the  collector  with  a  mem- 
orandum describing  the  personal  property  and  stating  where  it  can  be 
found.  However,  the  tax  lien  continues  against  any  realty  of  the  tax- 
payer until  the  taxes  have  been  paid. 

Poll  Taxes;  Exemptions 

Inquiry:  Is  an  alien  exempt  from  poll  tax? 

The  fact  that  a  resident  is  unnaturalized  would  not  exempt  him  from 
payment  of  the  poll  tax. 

Exemptions;  Veterans;  How  Obtained 

Inquiry:  Are  World  War  veterans  exempt  from  the  payment  of  the 
poll  tax? 

There  is  no  such  statutory  exemption;  however,  county  commissioners 
are  authorized  to  exempt  indigent  persons. 
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Collection  of  Poll  Taxes;  Penalties 

I  know  of  no  authority  in  North  Carolina  which  would  authorize  criminal 
prosecution  for  failure  to  pay  poll  tax. 

Poll  and  Dog  Taxes;  Schools  and  Poor 

It  would  not  be  proper  under  Section  31,  Chapter  358,  P.  L.  1939,  for 
the  county  to  deduct  collection  and  disbursement  fees  from  poll  and  dog 
taxes. 

Inquiry:  Can  county  commissioners  charge  against  the  school  board's 
revenue  from  dog  taxes,  the  cost  of  vaccinating  dogs  at  the  rate  of  50c  a 
dog? 

C.  S.  4895  (9)  provides  that  collection  of  fee  and  costs  by  rabies  in- 
spector is  not  to  exceed  50c  for  which  credit  is  given  on  dog  tax  if  certificate 
is  presented  to  tax  collector.  County  commissioners  are  not  authorized 
to  deduct  any  costs  from  taxes  actually  collected. 

County  and  City  License  or  Privilege  Taxes.  Levy  of  Such  Taxes; 
Exemptions;  Veterans 

Inquiry:  May  the  county  commissioners  exempt  a  disabled  World  War 
veteran  from  license  for  selling  horses  and  mules  in  that  county  ?  May 
exemptions  be  made  for  such  veterans  for  other  than  peddler's  licenses  ? 

The  exemption  of  World  War  veterans  from  the  payment  of  the  peddler's 
tax,  levied  in  Section  121  of  the  Revenue  Act,  does  not  apply  to  those 
persons  engaged  in  the  business  of  dealing  in  horses  and  mules.  Horse  and 
mule  dealers  are  taxed  under  the  provisions  of  Section  115  of  the  Revenue 
Act  and  there  are  no  exemptions  contained  therein  which  would  have 
the  effect  of  exempting  World  War  veterans,  or  any  other  persons,  from 
the  liability  for  the  tax  imposed. 

Privilege  License  on  Businesses,  Trades  and  Professions 

Inquiry:  Is  a  plumber  who  sells  no  materials,  but  only  his  labor,  liable 
for  the  payment  of  a  license  tax  ? 

Yes,  under  Section  155  of  the  1939  Revenue  Act. 

Under  C.  S.  2677,  a  municipality  may  lawfully  impose  a  tax  on  the 
business  of  buying  and  selling  leaf  tobacco,  and  except  from  such  tax  the 
buying  and  selling  of  tobacco  at  auction  on  warehouse  floors. 

Inquiry:  Would  a  town  ordinance  incorporating  the  following  pro- 
vision be  valid:  "Every  person,  firm  or  corporation,  engaging  in  the  business 
of  selling  and  soliciting  orders  for  and/or  delivery  of  ice,  within  the 
corporate  limits  shall  pay  a  tax  of  $100  per  annum.  Provided,  however, 
the  provisions  of  this  ordinance  shall  not  apply  to  manufacturers  or  regularly 
licensed  merchants  who  have  otherwise  paid  the  taxes  due  by  them  to 
operate  the  business  in  which  they  are  regularly  engaged." 

In  Kenny  Company  v.  Brevard,  217  N.  C.  269,  our  Court  points  out 
that  while  towns  may  levy  license  taxes  upon  trades,  professions  and 
businesses  carried  on  within  the  town,  the  requirement  of  uniformity  must 
be  observed.  On  the  principle  of  this,  I  am  inclined  to  think  the  ordinance 
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would    not   be    sustained   because    it   is    in   effect   a   discrimination   against 
out-of-town  merchants. 

License  Tax  on  Power  Companies 

Inquiry:  May  a  city  impose  a  license  tax  on  a  power  company  distribut- 
ing power  within  the  city  limits  ? 

Under  Chapter  158,  Section  203,  of  P.  L.  1939,  cities  and  towns  are  not 
permitted  to  impose  a  license  tax  on  public  utilities  in  any  amount  greater 
than  was  heretofore  imposed.  Such  provisions  were  contained  in  the  1937 
and  1935  Revenue  Act;  therefore,  if  a  city  levied  no  license  tax  on  power 
companies  prior  to  1935,  it  would  be  without  authority  to  levy  a  license 
tax  on  a  power  company  furnishing  power  in  the  city. 

License  Tax;  Auction  Sales 

Inquiry:  Does  North  Carolina  impose  a  State  license  for  real  estate 
auction  sales?  If  so,  is  such  license  on  a  per  sale  or  an  annual  basis? 

Persons  who  engage  in  the  business  of  conducting  auction  sales  of 
real  estate  for  profit  are  required  by  Section  111,  Chapter  158,  P.  L.  1939, 
to  apply  for  and  obtain  from  the  Commissioner  of  Revenue  a  statewide 
license,  and  shall  pay  for  such  license  a  tax  of  $250.  But  if  a  person  en- 
gages in  such  business  in  only  one  county,  the  license  tax  shall  be  only  $75. 

Counties,  cities  and  towns  may  levy  a  tax  on  such  business  not  in  excess 
of  $12.50  for  each  sale  conducted  therein;  provided,  that  no  county,  city 
or  town  may  levy  a  tax  in  excess  of  $25  in  any  one  year. 

,  License  Tax  on  Peddlers 

Inquiry:  Where  a  nursery  hires  agents  to  peddle  its  products,  is  it  liable 
for  (a)  a  State  peddler  tax,  (b)  city  peddler  tax,  and  (c)  county  peddler 
tax? 

Section  121,  subsection  (c)  of  the  1939  Revenue  Act  provides  that 
"Nothing  in  this  Section  shall  apply  to  the  sale  of  farm  products  raised 
on  the  premises  owned  or  occupied  by  the  person,  or  his  bona  fide 
agent  selling  the  same."  In  my  opinion  nursery  products  would  be  farm 
products  within  the  meaning  of  this  Section,  and  peddlers  of  products  so 
grown  would  not  be  liable  for  any  peddler's  tax. 

Under  Section  121,  1939  Revenue  Act,  a  privilege  tax  can  be  levied  on 
out-of-town  trucks  coming  into  town  and  retailing  kerosene — not  in  excess 
of  State  tax  on  such  peddlers.  Any  tax  levied  would  have  to  apply  equally 
to  resident  and  non-resident  peddlers.  Otherwise,  it  would  be  void  as  dis- 
criminatory. 

Peddler  v.  Order  Taker 

A  person  going  from  place  to  place,  exhibiting  samples,  taking  orders, 
collecting  his  commission,  with  the  orders  being  filled  from  out  of  the  State, 
sent  C.O.D.,  is  not  a  "peddler"  within  the  meaning  of  the  license  tax  pro- 
visions of  the  Revenue  Act.  And  even  if  such  person  were  held  to  be  a 
"peddler"  the  license  tax  provisions  would  not  apply  because  of  the  inter- 
state character  of  the  business. 
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License  Tax  on  Slot  and  Vending  Machines 

Inquiry:  May  a  board  of  county  commissioners  legally  instruct  the 
sheriff  not  to  issue  licenses  for  the  operation  of  slot  machines,  pin  ball 
tables,  or  other  coin-operated  devices  ? 

No.  The  board  has  no  authority  to  refuse  to  issue  licenses  for  such 
machines  which  are  neither  unlawful  nor  gambling-  devices  under  Section 
130  of  the  1939  Revenue  Act.  The  mere  fact  of  having  a  State  license, 
however,  would  not  make  a  machine  legal  if  it  were  in  fact  a  gambling 
device. 

License  Tax  on  Building  Contractors 

Inquiry:  When  an  out-of-state  plumbing  contractor  proposes  to  install 
plumbing  in  a  U.  S.  building  to  be  erected  in  a  North  Carolina  town, 
would  such  contractor  be  liable  for  a  license  tax  under  Section  155  of  the 
Revenue  Act  if  the  contract  is  let  by  the  United  States  ? 

The  United  States  has  held  that  such  tax  would  not  be  a  burden  on 
the  Federal  Government  and  hence  can  be  collected. 

Section  122  (a)  of  the  1939  Revenue  Act  relative  to  license  tax  on  con- 
tractors and  construction  companies  does  not  apply  to  firms  bidding  on 
a  project,  the  cost  of  which  is  $10,000  or  less.  If  the  cost  of  the  project  on 
which  the  company  bids  is  in  excess  of  $10,000  it  would  be  necessary 
to  pay  a  license  tax  of  $100,  which  would  constitute  payment  for  an 
annual  statewide  license  and  it  would  not  be  necessary  to  pay  $100  on 
each  bid. 

License  Tax  on  Out-of-Town  Business 

Under  the  general  authority  of  C.  S.  2677  a  town  in  which  there  was  no 
dry  cleaning  plant  or  pressing  club  with  a  fixed  place  of  business  could  tax 
the  soliciting  of  that  type  of  business  within  the  'town  by  persons  from 
outside  the  town.  Section  139  of  the  1939  Revenue  Act  does  not  prohibit 
such  taxation,  but  merely  fails  to  grant  such  powers  specifically.  To  hold 
otherwise  would  be  to  repeal  pai-t  of  C.  S.  2677  by  implication. 

License  Tax  on  Chain  Stores 

An  undertaker,  selling,  or  furnishing,  coffins,  shrouds,  funeral  cloth- 
ing, and  other  like  goods  and  maintaining  two  or  more  places  of 
business  would  be  liable  for  the  chain  stores'  tax  under  Section  162  of  the 
1939  Revenue  Act. 

Collection  of  License  Taxes;  Means  of  Collection 

Inquiry:  Does  a  county  tax  collector  have  the  legal  authority  to  attach 
nickelodeons  and  pin  tables  for  nonpayment  of  county  privilege  tax? 

Yes.  I  am  of  the  opinion  that  under  Section  187,  Chapter  158,  P.  L. 
1939,  a  tax  collector  would  have  the  power  to  levy  upon  any  personal 
property  owned  by  the  person  whose  duty  it  was  to  pay  the  privilege 
tax. 
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Public  Schools.  Mechanics  of  Handling  School  Funds;  Revenue  Bonds 

A  board  of  education  cannot  mortgage  a  lot  in  order  to  borrow  funds 
with  which  to  erect  a  teacherage.  Under  the  municipal  revenue  bond  act, 
however,  a  bond  issue  could  be  floated  for  that  purpose. 

Powers  and  Duties  of  Counties;  Erection  of  Building;  Necessary 

Expense 

Inquiry:  Does  the  County  Board  of  Education  have  authority  to 
negotiate  a  loan  with  a  Building  and  Loan  Association  for  the  purpose  of 
erecting  an  addition  to  the  teacherage  of  a  school  district,  and  secure  said 
loan  by  executing  a  bond  secured  by  a  Deed  of  Trust  upon  the  teacherage 
property,  such  loan  being  self -liquidating  ? 

According  to  Denny  v.  Mecklenburg  County,  211  N.  C.  558,  a  teach- 
erage does  not  constitute  a  necessary  part  of  the  equipment  for  schools, 
and  the  school  districts  having  no  specific  or  implied  power  to  erect  teach- 
erages,  such  could  not  be  done  without  a  vote  of  the  people.  This  office  is 
thus  of  the  opinion  that  the  County  Board  of  Education  could  not  negotiate 
the  loan. 

Assumption  of  District  Debts  by  County 

Inquiry:  The  county,  on  Jan.  2,  1939,  assumed  the  school  indebtedness 
of  the  City  Administrative  Unit.  Under  a  statute,  for  several  years 
prior  thereto,  the  county  had  levied  a  county-wide  debt  service  tax,  a  part 
of  which  has  been  used  to  pay  the  debt  service  on  the  debt  assumed.  Con- 
sequently, the  assumption  of  the  debt  by  the  county  has  not  increased  the 
county  tax  rate,  but  rather  has  decreased  it.  Under  this  situation  did  the 
assumption  of  the  debt  constitute  an  increase  in  county  indebtedness  within 
the  meaning  of  Article  V,  Section  4  of  the  constitution  so  as  to  reduce 
the  amount  of  net  debt  reduction  for  the  year? 

In  my  opinion,  upon  the  line  of  reasoning  found  in  Thompson  v.  Harnett 
County,  212  N.  C.  214,  our  court  would  probably  decide  that  the  assumption 
of  the  school  district  debt  did  not  create  a  new  debt  of  the  county,  thereby 
reducing  its  borrowing  power  in  the  next  fiscal  year.  I  would  not  advise  a 
loan  to  the  county  based  upon  this  point,  however,  until  it  has  been  definitely 
settled  by  the  court. 

Use  of  County  School  Funds;  Travel  Expense 

In  my  opinion.  Section  26  of  1939  School  Machinery  Act  makes  it 
mandatory  that  tax  levying  authorities  make  provisions  in  capital  outlay 
budget  for  new  busses  needed  to  relieve  overcrowding,  upon  a  finding  by 
the  county  board  of  education  that  the  busses  are  overcrowded. 

School  Officials;   Trustees  of  City  Administrative  Units;   Building 

Contracts 

Under  C.  S.  5468  the  building  and  repairing  of  school  buildings  over 
which  the  county  board  of  education  has  jurisdiction  shall  be  by  contract 
with  the  county  board  of  education,  but  in  special  charter  districts    (city 
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administrative  units),  the  board  of  trustees  of  the  district  is  required  to 
exercise  this  authority.  But  the  board  of  trustees  of  such  district  could 
authorize  the  county  board  of  education  to  make  the  contracts,  and  after 
they  are  made,  ratify  and  approve  them. 

Principals  and  Teachers;  Authority  and  Control 

Inquiry:  Where  special  tuition  is  assessed  by  a  high  school  for  the 
privilege  of  taking  a  commercial  course,  may  the  superintendent  of 
schools  hold  up  a  student's  credits  pending  the  payment  of  such  tuition? 

Article  IX  of  the  North  Carolina  Constitution  provides  that  the  tuition 
in  our  system  of  public^  schools  shall  be  free  of  charge  to  all  children  between 
the  ages  of  6  to  21.  While  the  school  authorities  have  authority  to  make 
reasonable  charges  for  certain  additional  courses  which  are  not  usually 
provided  in  the  State  school  set-up,  in  my  opinion  the  local  school  authorities 
could  not  constitutionally  withhold  credit  for  a  commercial  course  com- 
pleted. 

Inquiry:  Is  a  teacher  automatically  re-employed  if  not  notified  prior  to 
the  close  of  the  school  term  ? 

No.  The  only  method  by  which  a  teacher  can  be  elected  is  provided  in 
Section  7  of  the  School  Machinery  Act.  The  provisions  of  Section  12 
with  regard  to  notification  of  rejection  or  re-election  are,  in  my  opinion, 
directory,  not  mandatory;  but,  of  course,  should  be  scrupulously  observed 
by  school  authorities. 

Issue  of  Bonds;  Bonded  Indebtedness;  Statutory  Limitation 

Inquiry:  Which  statutes  would  authorize  boards  of  county  commissioners 
and  county  boards  of  education  to  cooperate  with  the  WPA  in  erecting 
community  buildings  ? 

C.  S.  2969(16)-(27),  known  as  "The  Revenue  Bond  Act  of  1938,"  and 
C.  S.  1334(l)-(44),  known  as  the  County  Finance  Act.  Indebtedness,  if 
any,  would  be  created  by  the  County  Board  of  Commissioners  and  not 
the  County  Board  of  Education. 

Debt  Limitation  Amendment 

The  reduction  of  a  school  district  debt — where  such  district  debt  is  not 
a  county  debt — would  not  constitute  a  reduction  of  the  county  debt  within 
the  meaning  of  Article  5,  Section  4  of  the  constitution  relative  to  debt 
limitation. 

Inquiry:  A  town  has  mistakenly  collected  $8,000  as  a  special  assess- 
ment. Would  a  bond  issue  for  the  purpose  of  refunding  this  amount 
constitute  a  debt  increase  within  the  meaning  of  Article  V,  Section  4  of 
the  Constitution? 

If  these  bonds  would  be  for  the  purpose  of  funding  or  refunding  a 
valid  existing  debt  the  constitutional  limitation  would  not  be  applicable. 
Although  there  is  no  definite  authority  for  the  matter,  I  think  that  a 
good  argument  could  be  made  that  the  money  to  be  refunded  to  the 
property  owners  is  a  valid  existing  debt,  and  the  issue  of  the  bonds  does 
not  create  any  new   obligation  on  the  part  of  the  town.  Your  authority 
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for  issuing  the  bonds  would  be  found  in  C.  S.  2715  providing  for  the 
adjustment  of  assessments,  and  under  the  Municipal  Finance  Act,  Article 
XXVI. 

Special  District  Bonds 

Inquiry:  Is  it  within  the  power  of  Drainage  District  Commissioners  to 
borrow  money  in  its  name,  have  the  county  commissioners  levy  a  special 
tax  in  the  district  therefor,  and  assign  such  uncollected  tax  as  collateral  for 
the  money  borrowed? 

I  am  of  the  opinion  that  C.  S.  5337,  which  gives  a  drainage  corporation 
such  powers  as  usually  appertain  to  municipal  corporations,  gives  the 
drainage  commission  authority  to  legally  borrow  money  for  the  necessary 
purpose  of  malarial  control,  and  to  issue  a  note  therefor.  Also  the  com- 
'mission  could  assign  on  the  debt  the  proceeds  of  taxes  levied  by  the 
county  commissioners  for  the  benefit  of  the  district. 

Use  of  Surplus  Funds  After  Sale  of  Bonds 

Inquiry:  The  sale  of  bonds  to  provide  funds  for  a  water  and  sewer 
system  has  resulted  in  a  surplus.  May  such  surplus  be  used  to  finance 
some  other  project  such  as  the  building  of  sidewalks  ? 

No.  In  our  opinion  such  use  of  the  surplus  would  be  prohibited  under 
the  Municipal  Finance  Act. 

Local  Budgets  and  Audits;  Approved  by  Local  Government  Commission 

Inquiry:  Is  there  any  statute  requiring  counties  or  cities  to  have 
their  books  audited  by  diff"erent  concerns  periodically  instead  of  following 
the  practice  of  employing  one  concern  indefinitely? 

I  am  not  aware  of  any  such  statute.  However,  some  supervision  over 
auditing  the  books  of  counties  and  cities  is  placed  in  the  local  Government 
Commission   (Michie's  Code,  Sections  1334(77)-1334(88). 

What  Constitutes  Necessary  Expense;  Drainage  District 

Inquiry:  May  a  county  borrow  money  to  cover  the  preliminary  expenses 
connected  with  the  creation  of  a  drainage  district  without  a  vote  of  the 
people  under  Article  VII,   Section   7  of  the   Constitution? 

A  drainage  district  is  not  a  necessary  expense  and  in  order  to  borrow 
money  to  be  used  for  drainage  district  purposes  under  C.  278,  Public 
Laws,  1937,  and  C.  279,  Public  Laws  1939,  it  would  be  necessary  to  comply 
with  Article  VII,  Section  7. 

County  Employee's  Funds;  Old  Age  Security  and  Retirement  Funds 

Inquiry:  Does  North  Carolina  provide  for  a  system  of  pensions  for 
State  and  county  employees  ? 

C.  S.  7534(9-18)  provides  for  a  Law  Enforcement  Officers'  Benefit  and 
Retirement  Fund.  C.  S.  3212(1-18)  authorizes  counties,  cities  and  towns  to 
provide  old  age  security  for  old  and  incapacitated  government  employees. 
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and  also  provides  for  the  creation  of  a  retirement  fund  through  the  joint 
contribution  of  employees  and  employer. 

Group  Insurances 

In  our  opinion,  the  board  of  county  commissioners  does  not  have 
authority  to  take  out  group  life  insurance  policies  on  the  employees  of  the 
county. 

Sureties 

Inquiry:  Does  it  violate  C.  S.  4390  when  a  salaried  county  official  writes 
insurance  or  bonds  on  county  officials  where  the  county  pays  for 
premiums  ? 

In  view  of  C.  S.  4388  et  seq.,  such  practice,  in  our  opinion,  should  not  be 
permitted. 

Slum  Clearance  Act 

Inquiry:  Chapter  287,  P.  L.  1939,  defines  "municipality"  as  used  in  the 
Act  to  mean  any  city  having  a  population  of  25,000  at  the  last  Federal 
census;  the  title  of  the  act  mentions  cities  and  towns  having  a  population 
of  more  than  5,000.  May  a  city  of  15,250  population  take  advantage  of  the 
Act? 

A  city  having  a  population  of  less  than  25,000  could  not  take  ad- 
vantage of  the  Act  and  pass  an  ordinance  pursuant  thereto  relating  to 
the  repair,  closing  and  demolition  of  dwellings  unfit  for  human  habitation. 

Contractural  Powers;  Requirement  for  Competitive  Bids 

When  a  town  proposes  to  enter  a  contract  involving  the  expenditure 
of  more  than  $1,000,  the  town  must  first  advertise  for  bids  except  in  case  of 
an  emergency  involving  the  health  or  safety  of  people  or  property  as  set 
out  in  C.  S.  1316(a).  The  need  for  an  additional  water  supply  would  not 
constitute  an  emergency  within  the  meaning  of  the  act  when  such  need  has 
gradually  developed  over  a  period  of  years. 

What  Constitutes  a  Necessary  Expense;  City  Hall 

In  our  opinion,  when  a  municipality  has  no  municipal  building  and 
finds  it  necessary  to  rent  space,  the  construction  of  a  municipal  building 
to  house  the  fire  and  police  departments,  town  government  offices  and  town- 
owned  machinery  would  be  a  "necessary  expense"  within  the  meaning 
of  Article  VII,  Section  7  of  the  Constitution. 

Sewerage  System 

A  bona  fide  improvement  to  a  town  sewerage  system  is  a  "necessary 
expense"  within  Article  7,  Section  7,  and  money  may  be  spent  therefor 
without  a  vote  of  the  people  being  required  under  that  Section. 

A  sewerage  system  is  a  necessary  expense  within  the  meaning  of  the 
constitution  and  no  vote  of  the  people  would  be  necessary  under  Article 
VII,  Section  4. 
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Inquiry:  Can  a  city  council  appropriate  $500.00  to  buy  light  fixtures 
for  a  high  school  baseball  ground  where  a  small  admission  charge  to  pay 
for  the  fixtures  is  contemplated  ? 

There  seems  to  be  no  case  decisive  of  this  question,  but  see  Atkins  v. 
Durham,  210  N.  C.  296,  upholding  the  power  of  a  city  to  provide  parks  and 
play  grounds   necessary  to   the   maintenance   of  health. 

Grants  by  Cities  and  Towns;  Advertising 

Inquiry:  May  a  county  appropriate  funds  to  be  used  in  advertising  the 
advantages  and  resources  of  the  county? 

In  the  absence  of  a  statute  permitting  such  appropriations,  a  county 
would  be  without  authority  to  do  so. 

Inquiry:  May  a  city  contribute  to  a  county  expense  in  revaluation  of 
the  property  for  county  ad  valorem  tax  purposes  ? 

In  our  opinion,  this  would  not  be  proper  inasmuch  as  the  duty  of 
revaluation  is  by  statute  placed  on  the  county.  The  city  might  pay  to  the 
county  a  reasonable  sum  for  the  cost  of  securing  a  list  of  property  within 
the  city. 

Sunday  Closing  Laws;  Sale  op  Beer 

Does  a  city  have  the  authority  to  pass  ordinances  regulating  Sunday 
hours  of  all  kinds  of  businesses,  particularly  cafes  and  establishments 
selling  beer  and  wines  ? 

Yes.  See  State  v.  Medhn,  170  N.  C.  682;  State  v.  Ray,  131  N.  C.  814; 
State  V.   Weddington,  188  N.  C.  643. 

City  Health  Matters  Other  Than  School  Health;  Sapety  and  Sanitary 

Regulations 

Inquiry:  May  a  city  of  less  than  25,000  population  pass  an  ordinance 
making  it  unlawful  for  any  person  to  own,  rent  or  lease  any  building  to  be 
used  as  a  dwelling  which  is  declared  unsafe  or  unsanitary  by  minimum 
standards  of  safety  and  sanitation  specified  in  the  ordinance,  and  requiring 
the    demolition    or    improvment    of    such   building. 

Although  the  police  power  of  a  city  is  not  static,  it  is  not  without  limits. 
An  ordinance  such  as  you  mention  might  tend  to  be  arbitrary  or  confiscatory. 
It  is  an  established  principle  that  the  constitutional  guaranty  of  the  right 
of  property  protects  it  from  confiscation  by  legislative  edicts.  If  the  city 
is  able  to  accomplish  what  it  desires  under  the  Federal  Housing  Authority 
Act,  I  would  not  advise  the  passage  of  the  ordinance  mentioned. 

Mayors  and  Aldermen  ;  Vacancies  ;  Method  por  Filling 

When  a  town  alderman  moves  outside  the  town  corporate  limits  and 
ceases  to  be  a  qualified  voter  of  the  town,  a  vacancy  is  created  on  the  board 
of  aldetmen,  and  should  be  filled  until  the  next  municipal  election  by 
appointment  by  the  board. 
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Alien  Registration  Act;  Constitutionality 

Although  the  constitutionality  of  the  State  statute  requiring  aliens  to 
register  with  the  clerks  of  the  superior  courts  is  subject  to  attack  as  being 
an  invasion  of  a  field  reserved  to  the  Federal  Congress,  it  may  be  that  the 
field  relating  to  aliens  is  not  so  completely  outside  the  jurisdiction  of  our 
General  Assembly  that  it  could  not  validly  pass  the  Act  in  question.  The 
Secretary  of  State  and  the  clerks  of  the  superior  courts  are  warranted  in 
complying  with  the  statute  until  it  is  passed  on  by  the  courts  (Pub.  Laws 
1927,  c.  185). 

Corporations;  Foreign  Corporations;  Power  to  Qualify  as  Executors, 

Etc. 

Foreign  corporations  are  not  authorized  to  qualify  as  executor,  etc.,  of 
person  dying  while  domiciled  in  North  Carolina   (C.  S.  1180,  6376). 

Courts;  Juvenile;  Jurisdiction 

Where  a  minor,  now  18,  has  been  committeed  to  Stonewall  Jackson 
Training  School  under  C.  S.  5047,  and  has  been  finally  discharged  there- 
from, the  Juvenile  Court  has  no  further  jurisdiction  over  him  under  C.  S. 
5039. 

Courts;  Justices  of  the  Peace;  Process;  Issuance  to  Another  County 

A  Justice  of  the  Peace  has  no  right  to  issue  process  to  be  served  in 
another  county  unless  one  or  more  defendants  reside  in  the  same  county 
as  the  plaintiff  (C.  S.  1489,  1491). 

Criminal  Law;  Extradition  Expenses;  Amount  Borne  by  State 

Where  a  felon  is  sought  to  be  extradited  by  North  Carolina  under  the 
extradition  statute,  the  State  bears  the  actual  traveling  and  subsistence 
costs  of  the  agent  named  in  the  extradition  proceedings,  together  with  such 
legal  fees  as  were  paid  to  the  officers  of  the  State  to  whose  governor  the 
requisition  was  made.  Expenses  incurred  prior  (on)  to  the  time  the  requisi- 
tion was  issued  will  not  be  paid  by  the  state.  In  cases  of  crimes  other  than 
felonies,  the  statute  provides  that  the  counties  must  bear  the  expense 
(C.  S.  4556   (24)  ). 

Education;  County  Board;  Vacancy;  How  Filled 

A  vacancy  occurring  on  the  County  Board  of  Education  is  filled  by  the 
county  executive  committee  of  the  political  party  of  the  member  causing 
the  vacancy  until  the  next  regular  session  of  the  General  Assembly.  If  the 
vacancy  is  not  filled  by  the  county  executive  committee  in  thirty  days  from 
the  occurrence  of  the  vacancy,  it  shall  be  filled  by  the  State  Board  of 
Education   (C.  S.  5415,  5416). 
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Elections;  Special  Tax  Election;  School  Supplement;  Frequency  of 

Elections 

Under  the  1939  School  Machinery  Act,  if  a  majority  did  not  vote  for 
the  tax,  another  election  may  be  held  in  the  same  district  after  a  lapse  of 
six  months.  No  law  prohibits  the  holding  of  such  elections  within  thirty 
days  of  any  primary  election. 

Elections;  Municipal;  Registration  on  Challenge  Day 

Electors  may  be  registered  on  the  second  Saturday  before  a  municipal 
election  even  though  it  is  designated  as  challenge  day  by  statute  (C.  S. 
2657). 

Municipal  Corporations;  Building  Code;  Status  as  Law 

The  Building  Code  promulgated  by  the  North  Carolina  Building  Code 
Council  probably  has  no  official  status  as  law.  The  North  Carolina  Insurance 
Commissioner  has  so  construed  the  law,  but  adopts  the  code  whenever  he 
has  the  discretionary  power  to  do  so.  Municipalities  may  adopt  the  code 
by  reference  in  ordinances. 

Navigability  of  Streams;  Fishing  Rights;  Pollution 

The  test  which  has  been  adopted  and  followed  in  the  United  States 
as  to  the  navigability  or  non-navigability  of  a  stream  is  whether  or  not  a 
stream  has  sufficient  depth  and  width  of  water  to  float  useful  commerce 
in  the  usual  and  ordinary  modes. 

The  owners  of  land  on  the  banks  of  a  non-navigable  stream  have  the 
exclusive  right  of  fishing  opposite  their  respective  lands  to  the  middle  of 
the  stream,  and  if  the  lands  on  both  sides  of  the  stream  belong  to  the  same 
person,  he  has  the  exclusive  right  of  fishing  in  the  whole  stream  so  far  as  his 
lands  extend  along  it. 

Pollution  of  streams  with  any  substance  poisonous  or  inimical  to  fish 
is  made  unlawful  by  statute  in  this  State.  (N.  C.  Code  (Michie,  1939)  Section 
1899,  1968). 

Officers;  Double  Office  Holding;  Precinct  Officials 

No  person  holding  any  office  or  place  of  trust  under  the  United  States 
Government  or  North  Carolina,  or  any  political  sub-division  thereof,  except 
Justices  of  the  Peace,  shall  be  eligible  to  appointment  as  an  election  official. 
This  applies  to  all  election  officials,  including  precinct  officials  and  members 
of  the  County  Board  of  Elections   (C.  S.  5924,  5928). 

Officers;  Double  Office  Holding 

The  office  of  prosecuting  attorney  and  that  of  Chairman  of  the  County 
Board  of  Elections  are  both  offices  within  the  meaning  of  Article  XIV 
Section  7  of  the  constitution,  which  prohibits  double  office  holding,  and  one 
person  could  not  hold  both  these  offices  at  the  same  time. 
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Officers;  Municipal  Police;  Power  to  Serve  Process 

A  police  officer's  jurisdiction  to  serve  process  does  not  extend  beyond  tlie 
city  limits  of  the  town  of  which  he  is  an  officer,  even  though  the  town  is 
situated  partly  in  two  counties. 

Schools;  Erection  and  Repair;  Authority  of  Boards 

The  County  Board  of  Education  has  the  power  to  choose  school  sites 
and  make  contracts  for  the  erection  and  repair  of  school  buildings.  The 
County  Commissioners  have  the  duty  to  investigate  and  determine  the 
amount  of  necessary  and  proper  funds  to  be  expended,  and  to  make  provi- 
sions for  such  funds.  Effect  of  opinion :  County  commissioners  cannot 
change  site  of  school  building  from  that  designated  by  the  County  Board 
of  Education. 


Taxation;  Ad  Valorem;  Exemption;  Hospitals 

Real  property  owned  by  a  non-stock  hospital  corporation,  whose  charter 
provides  it  is  to  be  operated  and  maintained  at  actual  cost  and  without 
profit,  making  charges  only  sufficient  to  defray  actual  expenses,  is  exempt 
from  taxation  under  Section  600(5)   of  the  1939  Machinery  Act. 

Taxation;   Ad  Valorem  and  Intangible;   Exemptions;   Veterans 

Property 

Money  received  by  a  Spanish  War  veteran  as  a  pension  is  itself  exempt 
from  ad  valorem  taxation,  but  property  bought  with  it  is  not  exempt. 
Where  pension  money  is  on  deposit  in  a  bank  it  is  exempt  from  intangible 
taxation. 


Taxation;  Exemptions;  Personal  Property  Subject  to  Levy 

Personal  property  not  exceeding  value  of  $300.00  actually  exempted  from 
ad  valorem  taxation  is  also  exempt  from  sale  for  taxes. 

Taxation;  License;  Carnivals;  Rate  of  Tax  Where  Carnival  Within 
Five  Miles  of  Two  Towns 

Where  a  carnival  operates  within  five  miles  of  an  incorporated  town  of 
less  than  2,500  population,  and  also  within  five  miles  of  an  unincorporated 
town  of  over  10,000  population,  its  license  tax  under  Section  107  of  the 
Revenue  Act  of  1939  would  be  based  on  the  population  of  the  larger  town. 
This  construction  would  seem  to  comply  more  neai'ly  to  the  legislative  intent. 
Hence  tax  would  be  $300  for  each  week  or  part  of  a  week  of  the  carnival's 
operation,  instead  of  $100  which  would  be  the  amount  of  the  tax  if  it  were 
based  on  the  population  of  the  town  with  less  than  2,500  inhabitants  (Section 
100(d)  of  1939  Revenue  Act). 
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Taxation;  Municipal  Corporations;  Motor  Vehicles  Using  Streets 

It  is  felt  that  a  taxing  ordinance  imposing  a  tax  on  "Every  person,  firm 
or  corporation  engaged  in  the  business  of  delivering  goods,  v^^ares  and  mer- 
chandise by  automobile  or  truck  and  making  a  charge  therefor"  would  be 
held  invalid  as  unconstitutional  in  view  of  the  recent  ruling  of  the  North 
Carolina  Supreme  Court  in  the  case  of  C.  D.  Kenny  Co.  v.  Town  of  Brevard. 
However  no  official  opinion  is  expressed  to  that  effect  as,  in  the  absence  of 
a  clear  conviction  and  opinion  that  a  law  is  invalid,  the  office  of  the  Attorney 
General  does  not  pass  on  the  validity  of  such  laws,  leaving  such  action  to 
the  courts. 

Taxation;  Pure  Seed  Law;  Sale  of  Seed  to  State  Departments 

Out-of-state  seed  dealers  entering  into  contracts  with  the  State  for  the 
sale  of  seed  should  be  required  to  comply  with  the  Pure  Seed  Law  including 
the  payment  of  $25.00  inspection  fee.  The  validity  of  inspection  fees  of 
this  nature  has  been  consistently  upheld  by  the  United  States  Supreme 
Court.  Such  charges  have  been  held  not  to  constitute  an  unlawful  inter- 
ference with  interstate  commerce. 

Counties;  Duties  of  Board  of  County  Commissioners;  Selecting 
Financial  Agent  for  County 

Board  of  county  commissioners  is  charged  with  the  duty  of  selecting 
bank  or  trust  company  as  financial  agent  for  the  county.  Board  of  education 
has  no  authority  or  duty  in  this  connection  (C.  S.  1389). 

Courts;  Clerks  Superior  Court;  Fees 

Section  3903  of  the  Consolidated  Statutes  provides  for  a  three  per  cent 
commission  to  be  paid  the  clerk  on  "all  sums  of  money"  up  to  certain 
amounts,  placed  in  his  hands  by  virtue  of  his  office.  The  words  "all  sums  of 
money"  do  not  include  securities  deposited  with  a  clerk  under  Section 
4018(c),  which  provides  that  guardians  may  invest  wards'  surplus  funds  in 
certain  registered  securities,  and  upon  their  delivery  to  the  clerk  of  the 
superior  court  the  amount  of  the  guardian's  bond  shall  be  reduced. 

Courts;  Justices  of  the  Peace;  Violation  of  Municipal  Ordinance; 

Jurisdiction 

Under  Section  4174  of  the  Consolidated  Statutes,  the  violation  of  a 
municipal  ordinance  is  made  a  misdemeanor.  A  justice  of  the  peace  has 
concurrent  jurisdiction  with  the  mayor  of  a  city  or  town  in  cases  where 
ordinances  are  violated. 

Education;  County  Board;  Purchase  of  Property  for  Agricultural 

Demonstration 

In  the  absence  of  legislative  authority,  which  this  office  has  been  unable 
to  locate,  neither  the  county  board  of  education  nor  county  commissioners 
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has   any  power  to   purchase   property   to   be   used    solely   for    agricultural 
demonstration  in  connection  with  the  operation  of  the  county  schools. 

Elections;  Primary;  Filing  Fees;  County  Commissioners 

The  State  Board  of  Elections  has  administratively  held  that  when  the 
chairman  of  the  board  of  county  commissioners  receives  a  higher  salary 
than  the  other  members  of  the  board,  he  is  not  required  to  pay  a  larger 
filing  fee  than  the  other  board  members.  The  filing  fee  is  1%  of  the  yearly 
salary.  The  above  result  is  reached  because  the  candidates  merely  run  for 
office  as  county  commissioners,  and  the  chairman  is  selected  from  among 
them. 

Elections;  Primary;  Filing  Fees;  Justices  of  the  Peace 

The  filing  fee  of  a  candidate  for  any  county  or  township  office  operated 
on  a  fee  basis  would  be  one  per  cent  of  the  gross  amount  received  by  such 
candidate  during  the  preceding  year,  without  any  deductions  for  expenses 
(Chapter  264,  Section  2,  P.  L.  1939). 

Marriage  Law;  Degree  of  Kinship 

A  marriage  between  an  uncle  and  a  niece  in  this  State  would  be  a  void 
marriage.  All  marriages  between  any  two  persons  nearer  of  kin  than  first 
cousins  are  void  (C.  S.  2495). 

Officers;  Double  Office  Holding;  Holding  Office  Under  State  or 
Federal  Government;  School  Teachers 

School  teachers,  members  of  the  National  Guard,  and  members  of  the 
county  organization  of  the  Federal  Farm  Program  are  eligible  to  appoint- 
ment as  election  officials.  They  are  not  such  officers  or  persons  holding 
places  of  trust  or  profit  under  the  State  or  Federal  Government  as  are 
precluded  from  appointment  as  election  officials  within  the  meaning  of 
C.  S.  5928. 

Taxation;  Ad  Valorem;  Lien  on  Real  Property;  When  Released 

Question:  Where  mortgagee  of  real  property  pays  taxes  on  such  real 
property,  is  the  land  released  of  liability  for  personal  property  taxes  of 
mortgagor? 

Answer:  The  tax  collector  has  discretion  to  proceed  against  personal 
or  real  property  of  taxpayer,  but  lienholder  may  require  tax  collector  to 
proceed  against  personal  property  by  compliance  with  Public  Laws  of  1939, 
Chapter  310,  Section  1713.  However,  the  lien  for  taxes  remains  upon  the 
real  estate  until  all  the  taxes  are  paid. 

Taxation;  License  Taxes;  Installment  Paper  Dealers  and  Loan 

Agencies 

Business  of  making  "direct  loans"  to  persons  who  have  previously  pur- 
chased  automobiles   under   conditional    sales   contracts    and   who    desire    to 
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refinance  their  contracts,  would  constitute  "dealing'  in,  buying,  and/or 
discounting  installment  paper,"  and  would  render  the  company  engaging 
therein  liable  for  taxes  under  Section  148  of  the  Revenue  Act  of  1939. 

Usury;  Out-of-State  Obligations 

Where  a  person  has  signed  a  note  in  favor  of  an  out-of-state  loan 
company,  and  the  interest  charged  is  in  excess  of  the  6%  per  annum  per- 
mitted by  the  laws  of  this  State,  he  cannot  be  forced  to  pay  the  excessive 
rate  in  this  State.  The  debtor's  salary  could  not  be  garnisheed  to  provide 
the  payment  of  the  excess  interest. 

Banks  and  Banking;  Warehouse  Receipts  for  Whiskey 

State  or  national  banks  cannot  accept  warehouse  receipts  on  whiskey 
as  collateral  for  loans  made  by  such  banks. 

Counties;  Depositories;  Designation  of;  Deposit  of  Sinking  Funds 

Board  of  County  Commissioners  has  statutory  right  to  designate  an 
official  depository  or  depositories  for  county  funds  (C.  S.  1334(70)  ). 

County  Commissioners  of  Catawba  County  would  be  authorized  to 
designate  the  Federal  Savings  and  Loan  Association  of  Conover  as  a 
County  Depository,  and  place  the  sinking  funds  of  the  county  up  to  $5,000 
in  said  association. 

However,  before  the  resolution  is  passed  by  the  Board,  a  certificate 
should  be  obtained  from  the  Federal  Home  Loan  Bank  to  the  effect  that  this 
association  is  authorized  to  receive  county  funds  up  to  $5,000,  and  that  any 
deposit  of  such  funds  would  be  secured  by  the  Federal  Deposit  Insurance 
Corporation. 

Counties;  Depositories;  Transfer  of  Funds 

Where  it  is  desired  to  transfer  funds  received  from  fire  insurance  policy, 
covering  a  burned  school  building,  from  one  county  depository  to  another 
and  the  county  accountant  has  been  empowered  by  resolution  of  the  County 
Commissioners  to  make  the  change  a  proper  procedure  is  as  follows :  The 
Board  of  Education  issues  a  warrant  making  the  transfer  with  an  endorse- 
ment on  the  warrant  to  the  efi'ect  that  the  transfer  has  been  authorized  by 
the  Board  of  County  Commissioners.  The  county  accountant  could  then 
countersign  the  warrant  and  make  the  transfer. 

Courts;  Justice  of  the  Peace;  Appointment 

Under  Section  1468  of  N.  C.  Code  Ann.  (Michie,  1939)  the  Governor  is 
empowered  to  appoint  one  or  more  fit  persons  in  every  county  to  act  as 
Justice  of  the  Peace.  Under  Section  1467,  if  a  vacancy  occurs  in  the  office 
of  Justice  of  the  Peace  before  his  qualification,  the  vacancy  is  filled  by  the 
Governor.  All  other  vacancies  are  filled  by  the  Clerk  of  the  Superior  Court. 
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Criminal  Law;  Fingerprinting  Subjects  Under  Arrest 

Section  7766(g)  of  N.  C.  Code  Ann.  (Michie,  1939)  requires  the  chief 
of  police  and  sheriff  to  take  fingerprints  of  persons  convicted  of  a  felony, 
and  forward  same  to  State  Bureau  of  Identification.  If  the  chief  of  police 
or  sheriff  deems  it  advisable,  the  fingerprints  of  any  person  arrested  for  a 
crime  may  be  taken  and  forwarded  to  the  State  Bureau  of  Identification. 

Offices;  Double  Office  Holding;  U.  C.  C;  School  Committeeman 

An  employee  of  the  North  Carolina  Unemployment  Compensation  Com- 
mission does  not  hold  an  office  within  the  meaning  of  Article  XIV,  Section 
7,  of  the  Constitution,  which  prohibits  double  office  holding.  Therefore,  such 
employee  could  serve  as  a  school  committeeman. 

School  Law;  School  Principal;  Nomination  of  Teachers  for  Next  Term 

A  school  principal  elected  for  the  year  1939-1940  has  power  to  nominate 
teachers  for  1940-41  under  Section  7  of  the  1939  School  Machinery  Act. 

State  Agency;  Highway  Commission;  Powers 

The  State  Highway  Commission  has  no  authority  to  appropriate  topsoil 
from  land  of  the  Eastern  Carolina  Training  School,  since  such  property 
has  already  been  dedicated  to  a  public  purpose.  Furthermore,  the  manage- 
ment of  the  school  has  no  authority  to  permit  the  State  Highway  Commission 
to  enter  upon  the  land  and  take  the  topsoil. 

Taxation;  Municipal;  Collection  of  Tax  on  ABC  Store  Liquor 

Municipal  tax  collecting  authorities  cannot  levy  on  the  stock  of  intoxi- 
cating liquors  in  an  ABC  store  in  order  to  satisfy  ad  valorem  taxes.  The 
tax  collecting  officers  would  have  no  authority  under  the  law  to  sell  liquor 
so  procured.  However,  funds  on  hand  could  be  levied  on,  and  bank  deposits 
could  be  attached  under  Section  1713(d)  of  Chapter  310  of  the  Public  Laws 
of  1939.  It  is  suggested  in  a  supplemental  letter  that  it  might  be  advisable 
to  bring  an  action  of  m.andamus  to  compel  the  payment  of  the  tax,  since 
conceivably  property  belonging  to  a  county  agency  might  not  lawfully  be 
sold  for  taxes. 


Vital  Statistics;  Change  of  Birth  Certificate  of  Illegitimate  Child; 
Same  in  Adoption  Proceeding 

Bureau  of  Vital  Statistics  has  no  authority  to  change  the  birth  certificate 
of  an  illegitimate  child  to  make  it  appear  that  the  child  is  not  illegitimate, 
upon  the  representation  by  the  mother  that  she  later  married  the  father 
of  the  child.  This  is  true  even  though  C.  S.  279  provides  that  when  the 
mother  of  an  illegitimate  child  and  the  reputed  father  of  such  child  mai-ry 
at  any  time  after  the  birth  of  such  child,  the  child  is  in  all  respects  after 
such  marriage  deemed  and  held  to  be  legitimate.  The  action  of  the  Bureau 
of  Vital  Statistics  is  governed  by  statute  and  unless  there  is  some  express 
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provision  in  the  law  authorizing  a  change,  the  bureau  is  without  authority 
to  act. 

The  bureau  would  not  be  authorized  to  place  anyone's  name,  as  a  foster 
parent,  on  the  new  birth  certificate  which  may  be  issued  in  adoption  pro- 
ceedings, who  was  not  a  party  to  the  proceedings. 

Criminal  Law;  Duty  to  Aid  Officer  in  Making  Arrest;  Use  of 

Automobile 

A  private  individual  who  refuses  to  drive  his  automobile  to  carry  an 
officer  and  aid  him  in  arresting  a  fleeing  person  who  has  assaulted  said 
officer  with  a  deadly  weapon,  when  commanded  to  do  so  by  the  officer,  is 
liable  to  indictment  under  C.  S.  4379,  which  provides: 

"If  any  person,  after  having  been  lawfully  commanded  to  aid 
an  officer  in  arresting  any  person,  or  in  retaking  any  person  who 
has  escaped  from  legal  custody,  or  in  executing  any  legal  process 
wilfully  neglects  or  refuses  to  aid  such  officer,  he  shall  be  guilty  of 
a  misdemeanor." 

This  statutory  mandate  to  "aid  an  officer  in  arresting  any  person"  carries 
with  it  the  duty  of  using  an  automobile  if  so  commanded  by  the  arresting 
officer. 

Criminal  Law;  Sunday  Blue  Laws 

It  is  unlawful  in  this  State  for  any  person  to  hunt  or  shoot  wild  fowl, 
birds,  or  game  of  any  kind  on  Sunday.  C.  S.  2122. 

If  any  person  shall,  except  in  defense  of  his  own  property,  hunt  on 
Sunday  with  a  dog,  or  shall  be  found  off  his  premises  on  Sunday  with  a 
shotgun,  rifle,  or  pistol,  he  shall  be  guilty  of  a  misdemeanor.  C.  S.  3956. 

Elections;  Absentee  Ballots 

As  has  been  held  by  this  office  in  numerous  prior  opinions,  absentee 
ballots  may  be  used  only  in  general  elections,  and  may  not  be  used  in  any 
city  primary  or  election,  nor  in  any  special  election. 

Elections;  Filing  Fees;  Recorder's  Court;  Solicitors* 

Where  a  recorder's  court  solicitor  receives  compensation  on  a  fee  basis 
for  each  conviction  obtained  in  which  costs  are  paid,  but  often  does  not 
collect  his  fee,  the  amount  of  the  filing  fee  is  based  upon  the  amount  actually 
received,  where  the  solicitor  satisfactorily  shows  the  Board  of  Elections 
that  he  received  less  than  he  was  entitled  to.  Where  more  than  $500  is 
received,  the  filing  fee  is  one  per  cent  of  the  fees  received  the  preceding  year. 

Elections;  Notice  of  Candidacy;  Necessity 

In  counties  using  the  convention  method  of  selecting  candidates  for 
office,  it  is  not  necessary  that  candidates  file  a  notice  of  candidacy  with  the 
County  Board  of  Elections. 
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Licenses;  Contractors;  Owners;  Acting  as  Superintendents 

The  word  "contractor"  as  defined  by  Section  5168  (cc)  of  the  N.  C. 
Code  Ann.  (Michie,  1939)  would  not  include  the  owner  of  a  building  who 
acts  as  the  superinendent  in  the  construction  of  his  own  building,  purchasing 
the  materials  and  paying  for  the  labor  entering  therein.  Effect:  N.  C. 
Licensing  Board  for  contractors  could  not  control  the  construction  of  such 
building. 

I       Marriage;  Ceremony  Performed  when  Husband  Gave  Assumed  Name 

The  mere  fact  that  a  man  gave  an  assumed  name  or  alias  when  he 
married  a  woman  would  not  make  the  marriage  void.  A  divoi'ce  would 
therefore  be  necessary  if  the  woman  desired  later  to  be  released  from  the 
marriage. 

Officers;  Double  Office  Holding 

p  A  Justice  of  the  Peace  may  also  be  a  Town  Commissioner  without  viola- 
ting Article  XIV,  Section  7,  of  the  Constitution,  which  prohibits  double 
office  holding. 

Officers;  Double  Office  Holding;  Election  Boards;  Qualification  of 

Members 

The  holding  of  the  office  of  town  attorney  does  not  disqualify  such 
person  from  acting  as  chairman  of  the  county  board  of  elections. 

The  work  of  the  town  attorney  is  considered  as  being  employment 
rather  than  an  office  or  place  of  trust  or  profit,  within  the  statutory 
prohibition. 


School  Law;  Election  of  Teachers  and  Principals 

Where  there  are  five  members  of  a  local  school  board  and  three  of  the 
five  vote  to  elect  or  reject  the  principal,  the  majority  vote  would  control. 

Taxation;  Collection;  Garnishment  of  Wages 

Under  Section  1713  of  Chapter  310  of  the  Public  Laws  of  1939,  a  tax 
collector  may  attach  wages  or  other  compensation  of  a  taxpayer  who 
fails  to  pay  his  taxes.  The  fact  that  the  taxpayer  is  a  World  War  Veteran 
would  not  exempt  him  from  payment  of  ad  valorem  taxation. 


Taxation;  Collection;  Garnishment;  Salaries  of  WPA  and  PWA 

Workers 

The  salaries  of  Federal  employees  cannot  be  reached  by  garnishment 
for  the  collection  of  taxes,  but  salaries  of  State  employees  may  be  attached. 
A  Federal  employee  would  be  any  person  who  receives  his  salary  directly 
from  the  Federal  Goverment  or  from  a  Federal  agency.  In  case  of  PWA 
projects,  wages  are  paid  by  contractors  and  the  employees  of  such  contrac- 
tors are  not  Federal  employees.  In  the  case  of  WPA  employees,  the  answer 


322  BIENNIAL  REPORT   OF   THE  ATTORNEY   GENERAL  [Vol. 

would   depend  on  whether  the  workers   are   paid   directly   through   federal 
relief  agencies. 

Taxation;  Income;   Dividends  from  Non-resident  National  Bank 

By  virtue  of  the  State  and  Federal  statutes,  dividends  received  by  a 
North  Carolina  resident  from  the  stock  of  a  national  bank  located  outside 
of  this  State  may  be  required  to  be  included  in  the  gross  income  of  such 
resident,  individual  (12  U.S.C.A.,  Section  548(c);  Revenue  Act  of  1939, 
Section  311  Va). 

Taxation;  Income;  Rent  from  Foreign  Lands  Managed  by  a  Foreign 

Trustee  ~ 

Under  our  Revenue  Act,  sums  received  by  a  beneficiary  resident  in 
North  Carolina  from  a  foreign  trustee  and  derived  from  rents  from  land 
in  other  states  are  to  be  included  in  the  gross  income  of  the  beneficiary 
(N.  C.  Revenue  Act  1939,  Section  310,  316,  317,  318(4),  322(5)  ). 

Taxation;  License  Tax  on  Selling  Tobacco,  Cigarettes,  Soft  Drinks; 
Tax  on  Service  Station 

Payment  of  a  license  tax  for  the  privilege  of  operating  a  service  station 
does  not  excuse  the  taxpayer  from  liability  for  a  tax  on  the  privilege  of 
selling  tobacco,  cigarettes,  and  soft  drinks. 

Revenue  Act,  Section  183,  provides  that  when  a  person  is  engaged  in 
more  than  one  business  subject  to  license  taxes,  such  person  shall  pay  the 
tax  prescribed  in  the  act  for  each  separate  business  carried  on. 

Taxation;  Municipalities;  Tax  on  Privilege  of  Selling  Ice 

Town  commissioners  may,  by  proper  ordinance,  levy  a  tax  upon  persons, 
firms,  or  corporations  engaged  in  the  business  of  selling  ice.  The  fact  that 
ice  is  not  taxed  by  the  State  would  not  in  itself  have  the  effect  of  preventing 
a  municipality,  by  proper  ordinance,  from  levying  a  tax  upon  persons,  firms, 
or  corporations  engaged  in  such  business. 

Counties;  Sale  of  County  Owned  Property 

County  commissioners  may  dispose  of  county-owned  property  at  a  private 
sale,  and  in  the  absence  of  fraud  or  collusion,  such  a  sale  would  convey  a 
good  title. 

Licenses;  Beer  and  Wine;  Church  and  School  Buildings 

Section  512  of  Chapter  158,  Public  Laws  of  1939,  which  contains  the 
restrictions  relative  to  the  issuance  of  licenses  to  sell  beer  and  wine  within 
300  feet  of  public  or  private  school  buildings  or  churches,  means  that  the 
building  in  which  beer  is  sold  and  the  church  or  school  building  shall  not 
be  within'  300  feet  of  each  other.  The  law  contemplates  the  buildings,  and 
not  the  tracts  of  land  on  which  they  are  located. 
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Licenses;  Slot  Machines;  Power  to  Refuse  License  or  Prohibit 

Although  the  counties  are  not  compelled  to  license  legal  slot  amusement 
machines,  they  cannot  prohibit  the  use  of  a  legal  machine  licensed  by  the 
State  under  the  Revenue  Act  of  1939. 

Officers;  Double  Office  Holding;  City  Councilman  and  Music 

Supervisor 

A  supervisor  of  music  in  the  city  schools  does  not  hold  an  office  within 
the  meaning  of  Article  14,  Section  7,  of  the  Constitution,  which  prohibits 
double  office  holding.  He  could  therefore  also  serve  as  a  member  of  the  city 
council. 

Officers;  Double  Office  Holding;  County  Board  of  Elections;  City 

Employee 

A  night  watchman  at  a  municipal  lake  is  not  disqualified  from  serving 
as  a  precinct  judge  of  elections.  A  person  acting  in  the  capacity  of  night 
watchman  is  not  holding  an  office  or  place  of  trust  or  profit  within  the 
statutory  prohibition  of  C.  S.  5928. 

School  Law;  Dog  Taxes;  Disposition  of  Proceeds 

Although  Section  31  of  the  School  Machinery  Act  of  1939  makes  it  a 
misdemeanor  to  use  the  proceeds  of  poll  taxes,  dog  taxes,  fines,  forfeitures 
and  penalties  for  other  than  school  purposes,  it  does  not  prohibit  the  payment 
of  compensation  for  damages  for  injury  to  property  by  dogs,  as  provided 
by  Section  1681  of  N.  C.  Code  Ann.  (Michie,  1939).  The  statute  refers  to 
the  amount  of  money  actually  collected  for  poll  and  dog  taxes,  etc.,  and  does 
not  refer  to  the  amount  allowed  the  taxpayer  as  a  deduction  for  the  purpose 
of  vaccination  of  dogs  under  Section  4895(9)  of  N.  C.  Code  Ann.  (Michie, 
1939). 

Schools;  Teachers;  Length  of  Term  of  Contract 

Under  the  provisions  of  the  School  Machinery  Act,  teachers  and  prin- 
cipals are  elected  upon  an  annual  basis  and  contracts  with  them  are  not 
continuing  from  year  to  year. 

State  Hospital;  Insane  Persons;  Residence 

No  person  moving  into  this  State  from  another  while  insane  is  deemed 
a  resident  or  citizen  of  this  State  for  the  purpose  of  commitment  to  a 
State  Hospital. 

No  length  of  actual  presence  in  this  State  will  cause  such  insane  person 
to  become  a  resident  or  citizen  within  the  meaning  of  this  law  (C.  S.  6187). 

State  Prisoners;  Status  as  Employees 

State  prisoners  are  not  employees  of  the  State  and  are  especially  exempt 
from  the  provisions  of  the  Workmen's  Compensation  Act   (C.  S.  8081  (u)c). 


324  biennial  report  of  the  attorney  general  [vol. 

Statutes;  Construction;  Omissions 

A  public-local  law  passed  by  the  General  Assembly  in  1939  with  respect 
to  the  election  of  certain  county  officers  used  the  phrase:  "That  beginning 
with  the  next  regular  primary  and  election  in  one  thousand  forty  ..."  and 
omitted  "nine  hundred."  The  apparent  intention  of  the  act  is  to  refer  to 
the  election  in  1940,  and  the  courts  would,  in  all  probability,  so  hold. 

Taxation;  Motor  Vehicle  Laws;  Motor  Buses 

Trucking  concerns  that  operate  in  interstate  commerce  between  North 
Carolina  and  the  surrounding  states  with  I.  S.  Tags  upon  their  trucks 
would  not  be  permitted,  under  the  laws  of  this  State,  to  pick  up  and  deliver 
intra-state  shipments    (Public  Laws  of  1937,  Chapter  407,  Section  52(e)  ). 

Counties;  County  Fiscal  Control;  Distribution  of  Collections  on 

Delinquent  Taxes 

County  authorities  should  distribute  delinquent  tax  collections  among 
the  several  funds  of  the  county  in  the  same  manner  that  distribution 
would  be  made  of  collection   of  current  taxes. 

In  instances,  however,  where  counties  have  advanced  to  the  County 
Board  of  Education  the  amounts  levied  for  school  taxes  by  funds  bor- 
rowed for  this  purpose  from  other  sources  in  anticipation  of  collection  of 
taxes,  the  delinquent  taxes  collected  should  be  applied  to  reimburse  the 
source  from  which  the  money  was  obtained. 

Courts;  Costs;  Witnesses;  Time  Limit  for  Proving  Attendance 

A  witness  in  a  civil  case  should  prove  his  attendance  during  the  term  to 
which  he  was  subpoenaed,  or  at  least  prior  to  entry  of  judgment  in  the 
case. 

In  a  criminal  action  a  witness  should  be  required  to  prove  his  at- 
tendance during  the  term  to  which  he  was  subpoenaed  also.  The  court,  how- 
ever, at  any  time  within  one  year  after  judgment  may  order  that  any 
witness  may  be  paid  who  for  any  good  reason  satisfactory  to  the  court 
failed  to  have  his  fees  included  in  the  original  bill  of  costs. 

Courts;  Justices  of  the  Peace;  Deposit  by  Party  Demanding  Jury  Trial 

A  defendant  who  has  deposited  the  sum  of  $3.00  with  a  Justice  of  the 
Peace  under  the  provisions  of  C.  S.  1506  would,  in  case  of  a  mistrial, 
be  required  to  deposit  an  additional  $3.00  in  order  to  secure  another  jury 
trial. 

Criminal  Law;  Judgments;  Suspension  of  Execution;  Mayor's  Court 

Unless  a  Mayor's  Court  has  by  special  act  been  authorized  to  fine, 
imprison,  or  both,  it  cannot  suspend  execution  of  a  sentence  of  imprisonment 
upon  payment  of  a  fine  and  costs. 

The  Mayor  may  impose  sentence  on  a  defendant  and  suspend  its 
execution  upon  condition  that  the  defendant  refrain  from  repeating  the 
crime  of  which  he  was  convicted  for  a  period  of  five  years. 
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It  may  be  that  a  Mayor  could  suspend  the  execution  of  a  sentence  upon 
condition  that  the  defendant  leave  town. 

Elections;  Form  op  Ballots;  Nicknames 

A  candidate  may  use  on  a  ballot,  either  his  full  name  or  initials,  or  a 
nickname,  by  which  he  is  usually  called,  but  not  any  combination  of  the 
two. 

At  the  proper  time  the  candidate  should  indicate  his  preference  to  the 
election  officials  and  if  at  the  time  of  filing  a  request  is  made  for  the  use 
of  either  one  or  the  other,  the  election  officials  should  print  the  ballots 
accordingly. 

Licenses;  Plumbing  Contractor;  Hourly  Wage 

Where  a  person  contracts  to  install  a  complete  plumbing  system  in  a 
building  situated  in  a  town  of  more  than  3,500  population  at  an  hourly 
rate  of  pay,  the  contractors  licensing  Act  would  be  applicable  under  the 
implication  of  State  v.  Mitchell,  217  N.  C.  244,  and  the  person  would  be 
required  to  obtain  a  license  under  the  Act. 

Licenses;  Therapeutics 

There  is  no  State  licensing  board  of  persons  who  wish  to  engage  in  the 
practice  of  therapeutics,  and  the  matter  is  not  regulated  by  the  Medical 
Board  or  by  the  Board  of  Osteopathy. 

Marriage  Laws;  License;  Issuance  to  Epileptic  Persons 

The  1939  law  requiring  physical  examination  before  issuance  of  a 
license  to  marry  prohibits  and  does  not  permit  the  issuance  of  a 
marriage  license  where  a  person  is  found  to  be  an  imbecile,  mental 
defective,  subject  to  epileptic  attacks,  or  of  unsound  mind  but  has  not 
been  so  adjudged  by  a  court  of  competent  jurisdiction  and  sterilized  under 
the  North  Carolina  eugenics  law. 

Marriage  Laws;  License;  Issuance  Where  Applicant  Syphilitic 

Under  the  1939  law  requiring  physical  examination  before  issuance  of 
a  license  to  marry  a  license  may  be  granted  to  a  syphilitic  applicant  when 
such  applicant  has  been  under  continuous  weekly  treatment  with  adequate 
dosage  of  standard  arsenical  and  bismuth  preparation  given  by  a  regularly 
licensed  physician  for  a  period  of  one  year,  and  when  such  applicant  also 
signs  an  agreement  to  continue  such  treatment  until  cured  or  probated. 

Officers;  De  facto  Officers;  Election  Held  in  Wrong  Year 

The  acts  of  municipal  aldermen  are  valid,  and  such  officers  are  de  facto 
officers,  notwithstanding  the  fact  that  they  were  elected  at  an  election 
held  a  year  earlier  than  the  date  specified  by  statute. 

It  is  well  settled  law  in  this  State  and  elsewhere  that  one  who  holds 
office   under   an   appointment   or    election   giving   color    of   title    may    be    a 
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de  facto  officer,  although  the  appointment  or  election  is  irregular.  The  law 
will  not  allow  the  authority  of  de  facto  officers  to  be  impeached  collat- 
erally. 

Officers;  Double  Office  Holding 

The  position  held  by  a  member  of  a  Tobacco  Allotment  Committee,  Town- 
ship Agriculture  Committee,  and  a  clerk  in  the  employ  of  a  Soil  Conserva- 
tion office  is  not  an  office  or  place  of  trust  under  the  government  of  the 
United  States  or  of  the  State  of  North  Carolina  to  such  an  extent  that 
it  would  make  such  person  ineligible  to  hold  office  as  an  election  official 
within  the  meaning  of  Section  5928  of  the  Consolidated  Statutes. 

Process;  Subpoena  Duces  Tecum;  Securing  Information  Appearing  in 

Tax  Returns 

Subpoena  duces  tecum  would  be  the  proper  court  order  under  Section 
928  of  the  Revenue  Act,  to  the  extent  that  it  would  permit  employees  or 
agents  of  the  Commissioner  of  Revenue  to  divulge  and  make  known 
information   which    might   appear   in    an    income   tax   return. 

Schools;  Teachers;  Exemption  from  Laws 

This  office  is  not  aware  of  any  North  Carolina  law  or  decision  of  the 
Supreme  Court  of  North  Carolina  which  tends  to  exempt  school  teachers 
from  the  general  laws  of  this  State  or  from  town  ordinances  which  apply 
to  the  other  citizens  of  the  State  of  North  Carolina. 

Taxation;  Municipal;  Non-resident  Laundries 

Under  Section  150  of  the  1939  Revenue  Act,  counties,  cities  and 
towns  may  levy  a  license  tax  not  in  excess  of  $12.50  on  any  person,  firm 
or  corporation  engaged  in  the  business  of  laundry  work,  when  said  work 
is  to  be  performed  outside  the  said  city,  town  or  county,  or  when 
linen  or  towels  are  supplied  by  businesses  outside  of  said  county  or 
town.  The  power  to  tax  is  not  limited  to  counties  and  towns  in  which 
is  situated  an  established  laundry  business. 

Taxation;  Lien  for  Taxes;  Personal  Property 

A  tax  lien,  when  it  attaches  to  personal  property,  shall,  in  so  far  as 
it  represents  taxes  assessed  against  the  property  to  which  it  attaches, 
be  superior  to  all  other  liens  and  rights,  whether  such  liens  and  rights 
are  prior  or  subsequent  to  the  tax  lien  in  point  of  time  (Sec.  1704(c),  Ch. 
310,  Public  laws,  1939). 

Taxation;  Outdoor  Advertising;  Distributing  Circulars 

Circulars  distributed  through  a  town  by  out-of-town  merchants  are 
not  advertising  signs  or  billboards  within  the  meaning  of  Section  151 
of  Chapter  158  of  the  Public  Laws  of  1939.  Under  subsection  (a)  of  this 
section,  you  will  find  that  such  painted  matter  or  advertising  devices  within 
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the   meaning   of   the    Section   are   those   which   are   erected   upon    grounds, 
walls,  or  roofs  of  buildings. 

Courts;  Justices  of  the  Peace;  Election 

Under  C.  S.  1463  it  is  provided  that  at  every  general  election  held 
for  members  of  the  General  Assembly  there  shall  be  elected  in  each 
township  three  justices  of  the  peace,  and  for  each  township  in  which  any 
city  or  incorporated  town  is  situated,  one  justice  of  the  peace  for  every 
one  thousand  inhabitants  in  such  city  or  town.  Unless  there  is  some  local 
modification,  C.  S.  1468,  which  allows  the  Governor  to  appoint  one  or  more 
fit  persons  in  every  county  to  act  as  justices  of  the  peace,  would  have  no 
effect  on  the  number  allowed  each  township  under  the  provisions  of 
C.  S.  1463. 

Courts;  Justices  of  the  Peace;  Forfeiture  of  Office 

When  a  justice  of  the  peace  moves  out  of  his  township  and  does  not 
return  therein  for  six  months,  he  thereby  forfeits  and  loses  his  office.  Any 
justice  who  presumes  to  act  thereafter  unless  re-elected  or  re-appointed 
is  guilty  of  a  misdemeanor. 

Election  Laws;  Conviction  in  Federal  Court 

Under  our  laws,  conviction  in  the  Federal  Courts  does  not  have  the 
effect  of  excluding  the  electoral  franchise.  C.  S.  5936  applies  only  to 
persons  who  have  been  convicted  or  confessed  their  guilt  in  open  court 
upon  indictment  of  any  crime,  the  punishment  of  which  is  now  or  may 
hereafter  be  imprisonment  in  the  State's  Prison. 

Elections;  Primaries;  Fiung  by  Agent 

The  form  for  filing  a  "notice  and  pledge"  by  candidates  for  all  offices 
in  any  primary  election  is  set  up  in  C.  S.  6022.  In  opinion  of  Attorney 
General  notice  of  candidacy  must  be  signed  personally  by  the  candidate, 
and  may  not  be  signed  by  an  agent  of  a  candidate. 

Elections;  Primaries;  Payment  of  Filing  Fee  with  Worthless  Check 

If  a  candidate  filed  liis  notice  and  pledge  prior  to  the  expiration  of  the 
time  for  filing,  and  tendered  to  the  board  of  elections  a  worthless  check  in 
payment  of  the  filing  fee,  he  would  have  until  the  expiration  of  the  time 
for  filing  within  which  to  make  the  check  good.  Such  candidate,  how- 
ever, would  have  no  right  thereafter  to  qualify  himself  by  making  the 
worthless  check  good. 

Elections;  Registration;  Oath;  Necessity  of 

In  cases  of  new  registration  of  voters  under  Chapter  263,  Public  Laws 
of  1939,  electors  registering  in  the  new  registration  are  required  to  take 
the  oath  as  provided  by  Section  5940  of  the  Consolidated  Statutes.  Persons 
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whose  names  are  transferred  and  recorded  as  having  registered  under  the 
grandfather  clause  of  the  Constitution  of  N.  C,  as  provided  in  Section  5 
of  Chapter  263,  are  not  required  to  take  the  oath. 

Municipal  Elections;  Notice  of  Registration 

In  the  event  a  new  registration  is  ordered  by  a  municipality,  the  board 
of  commissioners  must  give  thirty  days  notice  thereof  by  advertisement  in 
some  newspaper,  if  there  be  one  published  in  the  city  or  town,  and  if  there 
be  none,  then  in  three  separate  places  in  the  city  or  town. 

Municipal  Ordinances;  Distribution  of  Circulars;  Handbills,  etc. 

An  ordinance  forbidding  the  dumping  of  circulars,  handbills,  etc.,  on 
the  sidewalks  of  a  town  is  valid  if  it  does  not  forbid  the  distribution  of  such 
handbills,  etc.  The  ordinance  may  validly  require  handbills,  etc.,  to  be  so 
placed  that  they  cannot  be  easily  dislodged  or  blown  away. 

Officers;  Double  Office  Holding;  Postmaster  and  School 
Committeeman 

The  office  of  a  school  committeeman  and  that  of  a  postmaster  are 
both  offices  within  the  meaning  of  Article  XIV,  Section  7,  of  the  Con- 
stitution, which  prohibits  double  office  holding,  and  this  is  to  advise  that 
one  person  cannot  hold  both  these  offices  at  the  same  time. 

Our  Supreme  Court  has  held  that  the  acceptance  of  a  new  office 
by  an  office  holder  has  the  effect  of  "ipso  facto"  vacating  the  former  office. 

'  '  Officers;  Double  Office  Holding 

A  town  clerk  could  not  legally  serve  as  registrar  of  the  town,  because 
the  office  of  town  clerk  and  that  of  registrar  are  both  offices  within  the 
meaning  of  Article  XIV,  Section  7,  of  the  Constitution,  which  prohibits 
double  office  holding.  This  would  also  be  violative  of  C.  S.  5928,  which 
provides  that  no  person  holding  an  office  or  place  of  trust  under  the  Fed- 
eral Government  or  of  the  State  of  North  Carolina,  or  any  political  sub- 
division of  the  State,  should  be  eligible  to  hold  office  as  an  election  official. 

Officers;  Double  Office  Holding;  Assistant  Tax  Collector  and  Notary 

Public 

The  position  of  Assistant  Tax  Collector  is  not  an  office  within  the 
meaning  of  Article  XIV,  Section  7,  of  the  Constitution,  which  prohibits 
double  office  holding.  Therefore,  a  person  could  be  assistant  tax  collector 
and  a  notary  public  at  the  same  time. 

Officers;  Sheriffs;  Powers  in  , Ejectment  Order 

The  sheriff,  under  a  writ  of  assistance  in  an  ejectment  proceeding, 
has  the  right  to  use  as  much  force  as  is  necessary  to  carry  out  the  orders 
of  the  court  and  may  break  into  a  house  and  remove  the  property  therefrom 
if  necessary  to  deliver  possession  of  the  property  to  the  person  entitled 
to  possession  under  the  court  order. 
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Counties;  Tort  Liability;  County  Truck  Used  by  WPA  in  Constructing 

Jail 

Where  a  county  permits  one  of  its  trucks  to  be  used  by  the.  WPA 
in  the  construction  of  a  county  jail  and  furnishes  the  gasoline,  but  the 
WPA  furnishes  the  driver  and  has  control  of  the  truck,  there  would  be  no 
county  liability  for  damages  resulting  from  the  operation  of  the  truck.  It 
is  well  settled  that  governmental  agencies  are  not  liable  for  the  negligence 
or  torts  of  their  employees. 

Elections;  Bond;  Holding  Within  Three  Months  After  Defeat  of  Same 

Question 

This  office  is  unable  to  find  in  the  Municipal  Finance  Act,  any  law 
which  would  prohibit  the  holding  of  a  second  election  on  a  bond  issue 
within  three  months  after  the  same  question  had  been  defeated,  when 
submitted  to  the  voters,  in  the  first  election. 

Election  Laws;  Markers;  Number  of  Assists 

Under  Chapter  352,  Public  Laws  of  1939,  a  near  relative  as  defined 
in  the  statute  (spouse,  brother  or  sister,  parent  or  child,  grandparent  or 
grandchild)  may  serve  as  a  marker  any  number  of  times  that  he  may  be 
called  upon  by  a  qualified  voter  entitled  to  vote  in  the  primary,  under  the 
conditions  in  the  statute. 

Election  Laws;  Registration;  Time  of  Registration;  Persons  in 
District  of  Columbia 

North  Carolina  voters  living  in  the  District  of  Columbia  may  not 
register  after  the  books  close  for  registration  on  May  11.  The  only  persons 
who  can  register  after  the  books  close  are  those  who  become  qualified 
to  vote  after  that  date. 

Election  Laws;  Registration;  Transfer  of  Voters  Previously  Registered 
Under  Grandfather  Clause 

Under  Chapter  263,  Public  Laws  of  1939,  relating  to  the  new  State-wide 
registration  of  voters,  it  is  provided  in  Section  5  that  the  chairman  of  the 
County  Board  of  Elections  shall  transcribe  to  the  new  registration  books 
the  names  of  all  persons  who  are  recorded  as  having  registered  under  th"^ 
Grandfather  Clause  of  the  Constitution  of  North  Carolina,  regardless  of 
whether  such  persons  voted  at  either  the  1936  or  1938  elections.  The 
chairman,  however,  shall  not  transcribe  to  the  new  books  the  names  of 
any  persons  so  registered  who  are  known  to  have  died  or  moved  their 
voting  residence  elsewhere. 

Election  Laws;  Voters;  State  Employees  Removing  from  One  County 

TO  Another 

Under  C.  S.  5937,  any  elector  in  North  Carolina  who  is  a  State  em- 
ployee who  removes  from  one  county  to  another  within  the   State  during 
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the  period  of  such  service,  retains  his  former  place  of  residence  from 
whence  he  removed,  unless  a  contrary  intention  is  indicated  by  such  em- 
ployee. If  the  employee  votes  in  another  county,  he  shall  be  considered 
to  have  lost  his  former  residence  for  the  purpose  of  voting.  This  Act 
applies  to  a  highway  patrolman  who  is  required  by  the  duties  of  his  office 
to  remove  from  his  home  county  to  another. 

Marriage  Laws;  Records;  Non-residents 

When  non-residents  marry  in  North  Carolina  the  record  is  not  forwarded 
to  the  Bureau  of  Vital  Statistics  of  this  State,  or  the  state  of  the  marriage 
celebrants'  residence,  but  is  filed  in  the  ofi'ice  of  the  Register  of  Deeds 
of  the  particular  county  in  which  the  marriage  ceremony  is  performed. 

Municipal  Ordinances;  Zoning;  Discrimination  Between  White 
AND  Colored  Races 

A  municipal  zoning  ordinance  which  would  separate  the  white  and 
colored  races  is  unconstitutional  as  being  an  unjustifiable  restriction  upon 
the  ownership  and  sale  of  property  based  solely  on  the  difference  in 
race. 

Officers;  Bonds;  Power  of  County  Commissioners  to  Release 

A  board  of  county  commissioners  has  no  power  to  discharge  a  bond 
given  by  a  Clerk  of  the  Superior  Court,  during  the  term  for  which  the 
bond  was  given,  and  the  surety  on  the  bond  will  continue  liable  during  the 
remainder  of  the  term. 

Officers;  Double  Office  Holding;  Election  Official  and  Town 

Alderman 

A  town  alderman  serving  on  a  per  diem  basis  may  not  serve  as  an 
election  registrar  (C.  S.  5928  and  Article  XIV,  Section  7,  of  the  Con- 
stitution). 

Officers;   Double  Office  Holding;   Town  Commissioner  and  Chief  of 

Fire  Department 

The  positions  of  town  commissioner  and  chief  of  fire  department  are 
both  offices  within  the  meaning  of  Article  XIV,  Section  7,  of  the  Con- 
stitution, which  prohibits  double  office  holding. 

Officers;  Double  Office  Holding;  Mayor  of  Town 

A  mayor  of  a  town  cannot  also  sei've  as  an  election  registrar  under  the 
North  Carolina  law  and  Constitution. 
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Officers;  Notaries;  Failure  to  State  Date  of  Commissions  Expiration 
Section  3177  of  the  N.  C.  Code  Ann.   (Michie,  1939)  provides: 

"Notaries  public  shall  state  after  each  official  signature  by  them 
the  date  of  the  expiration  of  their  commissions;  but  the  failure 
to  do  so  shall  not  thereby  invalidate  their  official  acts." 

However,  the  date  should  be  included  on  legal  instruments  in  order 
to  make  them  perfectly  regular  on  the  face  thereof. 

Taxation;  Ad  Valorem;  Exemption;  Married  Man  Living  with  Parent 

A  married  man  living  in  the  house  of  his  father  but  not  dependent 
upon  him  in  the  sense  of  being  a  member  of  his  household,  would  be 
entitled  to  the  $300  exemption  on  personal  property  allowed  under  Section 
601(8)  of  Chapter  310  of  the  Public  Laws  of  1939.  If  the  married  man  is 
dependent   upon   his   father,   he   would   not   be    entitled   to   the    exemption. 

Taxation;  Inheritance;  Inclusion  of  U.  S.  Bonds 

Federal  bonds  and  securities,  when  constituting  a  part  of  the  gross 
estate  of  a  decedent,  are  subject  to  the  inheritance  tax  laws  of  the  states 
and  are  not  exempt  under  Federal  laws  exempting  such  securities  from 
taxes  of  all  kinds.  The  tax  is  held  to  be  a  tax  on  the  right  to  inherit  the 
bonds,  and  not  on  the  bonds  themselves. 

Constables;  Election;  One  Constable  Elected  in  a  Township 

In  the  absence  of  special  legislative  authority,  only  one  constable  may 
be  elected  in  a  township.   C.  S.  971. 

Divorce;  Conflict  of  Laws;  Foreign  Divorce 

Where  a  person  remarries  in  Rhode  Island  before  his  interlocutory 
divorce  decree  in  Massachusetts  becomes  final  and  then  comes  to  North 
Carolina  and  lives  with  the  person  he  attempted  to  marry  in  Rhode  Island, 
he  is  guilty  of  fornication  and  adultery  in  this  State.  This  is  true  even 
though  the  Massachusetts  divorce  decree  became  final  after  the  remarriage 
had  been  attempted  in  Rhode  Island. 

Education;  Scholarship;  Orphans  of  World  War  Veterans 

The  scholarship  in  State  schools  given  by  law  in  North  Carolina  to 
orphans  of  World  War  Veterans  extends  only  for  a  period  of  four  academic 
years.  Therefore,  if  a  person  had  had  the  benefit  of  the  scholarship  for 
four  years  of  undergraduate  work,  he  would  not  be  entitled  to  a  scholar- 
ship for  graduate  work  (P.  L.  1937,  Chapter  242). 

Officers;  Double  Office  Holding;  Mayor  and  School  Committeeman 

The  office  of  school  committeeman  and  that  of  mayor  are  both  offices 
within  the  meaning  of  Article  XIV,  Section  7,  of  the  Constitution,  and  one 
person  cannot  hold  both  of  these  offices  at  the  same  time. 
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Schools;  Election  of  Teachers;  Local  Committee 

The  vote  of  the  local  school  committee  does  not  have  to  be  unanimous 
to  elect  teachers  for  the  ensuing  year.  A  majority  vote  controls  the  action 
of  the  committee. 

The  County  Board  of  Education  elects  only  when  the  local  authorities  are 
unable  to  agree. 

Schools;  School  Children;  Discipline 

In  the  interest  of  the  care  and  protection  of  the  school  building  itself, 
the  school  authorities  may  prohibit  smoking  by  the  school  children  or  anyone 
else  in  the  school  building  at  any  time. 

Vital  Statistics;  Change  of  Birth  Certificates 

The  Director  of  the  Bureau  of  Vital  Statistics  has  no  authority  to 
change  the  name  on  a  birth  certificate,  even  though  the  person's  name 
has  been  changed  by  an  Ohio  Probate  Court.  However,  the  Director  could 
file  the  amendments  to  the  birth  certificate  showing  that  the  name  has 
been  changed  to  one  other  than  that  appearing  on  the  original  certificate. 

Bonds;  Action;  Title 

Where  the  official  bonds  of  a  constable  run,  as  is  required  by  law,  to 
the  State  of  North  Carolina,  it  is  proper  to  sue  upon  such  bonds  in  the 
name  of  the  State  upon  the  relation  of  the  injured  party  or  parties.  No 
permission  to  bring  such  suit  is  required. 

Bonds;  County  Officials;  Renewal  Certificates;  Whether  or  not 

Cumulative 

A  renewal  certificate  of  a  bond  of  a  county  official  which  contains  no 
provision  restricting  or  limiting  the  liability  of  the  bonding  company  is 
cumulative. 

When  the  renewal  certificate,  however,  contains  a  provision  limiting  the 
liability  of  the  company  to  the  face  amount  of  the  policy,  the  certificate  is 
not  cumulative. 

It  is  advised,  therefore,  that  local  officials  should  require  a  new  bond 
for  each  term  of  office  which  by  law  is  for  a  fixed  duration,  and  should 
not  accept  renewal  certificates. 

In  the  event  renewal  certificates  are  accepted,  they  should  definitely 
provide  that  the  liability  of  the  bond  renewed  is  cumulative  and  in  addi- 
tion to  the  original  liability.  No  renewal  certificate  should  be  accepted 
which  limits  liability  to  the  penal  amount  of  the  original  bond. 

Constables;  Term  of  Office 

The  amendment  to  Article  IV,  Section  24,  of  the  Constitution,  which 
extended  the  terms  of  sheriffs  and  coroners,  did  not  affect  the  term  of  con- 
stables provided  in  this  Section  of  the  Constitution,  and  a  constable  only 
holds  his  office  for  two  years. 
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Election  Laws;  New  Registration;  Names  op  Those  Moved 

In  copying  the  names  of  all  registered  electors  who  have  voted  in  a 
precinct  in  either  the  1936  or  1938  general  election,  the  names  of  those  who 
have  moved  should  be  brought  forward  to  the  new  i-egistration  book, 
except  in  those  cases  where  the  registration  officials  are  satisfied  that 
they  have  permanently  removed  themselves  from  the  precinct  in  which 
they  voted  in  1936  or  1938. 

Elections;  Primaries;  Senatorial  District 

When  a  senatorial  district  composed  of  three  counties  has  a  rotation 
agreement,  and  two  candidates  of  the  same  political  party  file  from 
the  same  county,  only  the  electors  in  the  county  which  is  entitled  to  the 
senator  under  the  agreement  may  vote  in  the  primary  election. 

Election  Laws;  Right  to  Vote 

A  person  who  has  been  convicted  of  violating  the  Federal  criminal 
laws  and  has  served  a  term  in  a  Federal  penitentiary,  as  well  as  a  person 
who  has  been  convicted  under  the  criminal  laws  of  this  State  but  who  has 
not  been  sentenced  to  serve  a  term  in  the  State's  Prison,  would,  unless 
otherwise  disqualified,  be  entitled  to  vote  in  the  elections  in  this  State 
for  Federal,  State,  county,  and  municipal  officers. 

C.  S.  5936,  relating  to  the  exclusion  of  certain  persons  fx'om  the  electoral 
franchise,  applies  only  to  those  persons  who  have  been  found  guilty,  or 
who  have  confessed  their  guilt  in  open  court,  upon  indictment  of  any  crime, 
the  punishment  for  which  is  now  or  hereafter  may  be  imprisonment  in  the 
State's  Prison. 

Marriage;  Correspondence  Agency;  Lists  of  Lonesome  Ladies  and 

Gentlemen 

There  is  no  law  in  this  State  that  would  prohibit  anyone  from  conducting 
a  correspondence  agency  and  making  a  small  charge  for  lists  of  ladies 
and  gentlemen  who  are  lonesome  and  wish  to  correspond  with  persons  of 
the  opposite  sex,  with  a  view  of  marriage  in  mind. 

Municipalities;  Right  to  Accept  Property  Without  Vote  of  the  People 

A  municipality  may  accept  a  gift  of  lands  to  be  used  as  a  colored 
recreational  center  without  a  vote  of  the  people,  where  it  appears  that 
it  will  not  be  necessary  to  levy  a  tax  for  the  maintenance  of  such  center. 

Names;  Change  of 

The  laws  of  this  State  provide  a  method  by  which  a  person  may  change 
his  or  her  name — C.  S.  2970,  et  seq. 

After  a  person  has  changed  his  name,  he  is  entitled  to  all  the  privileges 
and  protection  under  his  new  name  as  he  would  have  had  under  the  old 
one— C.  S.  2975. 

A  married  woman,  of  course,  takes  the  name  of  her  husband. 
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Officers;  Double  Office  Holding;  Chairman  of  Welfare  Board; 

Registrar 

A  chairman  of  the  County  Welfare  Board  is  ineligible  to  serve  as  a 
registrar  of  elections  under  C.  S.  5928,  which  prohibits  any  person  who 
holds  an  office  or  place  of  trust  or  profit  under  the  State  or  Federal 
Government  from  serving  as  an  election  official. 

Officers;  Double  Office  Holding;  School  Committeeman;  County  and 

Town  Commissioner 

The  office  of  county  commissioner,  school  committeeman,  and  town 
commissioner  are  all  offices  within  the  meaning  of  Article  XIV,  Section 
7,  of  the  Constitution,  which  prohibits  double  office  holding. 

Officers;  Double  Office  Holding;  Election  Laws 

The  office  of  deputy  sheriff  is  a  public  office,  and  one  cannot  hold  this 
office  and  also  serve  as  an  election  official,  in  view  of  the  prohibition  against 
double  office  holding  contained  in  Article  XIV,  Section  7,  of  the  Constitu- 
tion, as  well  as  C.  S.  5928. 

Officers;  Double  Office  Holding;  Fire  Chief  and  Town  Alderman 

The  office  of  fire  chief  is  an  office  created  by  statute,  C.  S.  2738,  et 
seq.,  and  one  person  cannot  hold  this  office  and  that  of  a  town  alderman  at 
the  same  time  without  being  subject  to  the  penalties  prescribed  by  statute 
against  double  office  holding,  under  Article  XIV,  Section  7,  of  the  Con- 
stitution. 

Schools;  Teacher's  Contracts;  Necessity  for  Application  for 

Re-election 

It  is  necessary  for  a  teacher  who  has  taught  in  a  school  during  the 
school  year  to  make  application  for  re-election  under  the  1939  School 
Machinery  Act. 

Teachers  who  have  taught  in  a  school  during  the  school  year  are 
entitled  to  notice  of  election  or  rejection  prior  to  the  close  of  the  school 
term,  as  provided  by  statute.  Those  not  teaching  in  the  school  at  that 
time  would  not  be  entitled  to  such  notice. 

Taxation;  Exemptions;  Veterans 

There  is  no  provision  in  the  law  which  would  have  the  effect  of  exempting 
up  to  $2,500  any  World  War  Veteran  who  is  disabled  and  is  drawing  a 
pension  from  the  Government. 

Taxation;  Peddler's  Tax 

Under  the  provisions  of  the  Revenue  Act  of  1939,  a  person  who  goes 
from  place  to  place  throughout  the  State  selling  cigars,  peanuts,  and  other 
articles  of  merchandise,  would  be  subject  to  the  peddlers'  tax,  regardless 
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of  whether  he  sells  at  retail  or  wholesale,  if  he  delivers  the  goods  at  the 
time  of  making  the  sale.  Wholesale  dealers  having  established  warehouses 
in  this   State  are  exempt  from  this  tax. 

Officers;  Double  Office  Holding;  Town  Commissioner  and  Deputy  Tax 
I  Collector 

The  office  of  Town  Commissioner  is  an  office  within  the  meaning  of 
Article  XIV,  Section  7,  of  the  Constitution,  which  prohibits  double  office 
holding,  but  the  position  of  Deputy  Tax  Collector  is  not  such  an  office 
unless  it  has  been  created  by  statute.  It  would,  therefore,  be  proper  for 
a  person  to  hold  both  positions  at  once. 

Taxation;  Tax  Sales;  Bids,  Amount 

A  county  is  not  required  by  law  to  bid  at  a  tax  foreclosure  sale  the 
amount  of  taxes  and  costs  due  the  county  on  the  property  which  is 
being  sold.  The  county  could  permit  the  property  to  be  bid  in  by  some 
third  party  at  less  than  the  amount  of  taxes  and  costs,  but  this  could  be 
done  only  if  the  county  commissioners  have  made  sufficient  investigation 
of  the  property  and  the  bid  for  the  property  is  the  fair  value  of  it.  The 
county  should  not  permit  property  to  be  sold  for  less  than  its  value,  and 
if  the  bid  is  less  than  the  value,  the  county  should  at  least  bid  the  property 
up  to  its  value,  not  exceeding  the  amount  of  taxes  and  costs  due  the  county. 

This  is  an  administrative  matter  with  the  discretion  of  the  county 
commissioners. 

Election  Laws  ;  Registration  of  Voters 

The  election  laws  of  this  State  make  no  provision  for  one  person's 
registering  for  another.  The  father  of  a  student  who  is  away  from  the 
precinct  would  not  be  permitted  under  the  law  to  register  for  him. 

Election  Laws;  Residence  of  Candidate  Outside  of  Ward 

Where  a  town  charter  provides  for  the  division  of  the  town  into  wards, 
and  for  one  alderman  to  be  elected  from  each  ward,  a  candidate  for  alder- 
man has  not  abandoned  his  residence  in  a  particular  wai'd  for  election  pur- 
poses when  he  occupies  a  house  temporarily  in  another  ward,  but  intends 
to  return  to  the  ward  from  which  he  is  a  candidate  for  alderman  as  soon 
as  a  house  being  built  by  him  is  completed  in  that  ward. 

Motor  Vehicle  Laws;  Obstruction  of  Windshields  on  Motor  Vehicles 

It  is  unlawful  in  this  State  for  any  person  to  drive  any  vehicle  upon 
a  highway  with  any  sign,  poster,  or  other  non-transparent  material  upon 
the  front  of  the  windshield,  side  wings,  side  or  rear  window  of  such 
motor  vehicle,  other  than  a  certificate  or  other  paper  required  to  be  so 
displayed  by  law. 
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Municipal  Ordinances;  Code;  Requirement  as  to  Notice  or  Publication 

Some  charter  provisions   and   statutes   require   notice  or  publication  of 
adoption  of  particular  types  of  municipal  ordinances,  but  there  is  no  general 
law  regarding  such  notice  for  the  adoption  of  all  ordinances  by  a  munici- 
pality.   In   the   absence    of   specific    statutory   or   charter   requirements,   no 
notice  would  have  to  be  given. 

The  same  rule  would  be  applicable  to  a  complete  code  of  municipal 
ordinances   adopted  by  a  municipality. 

Banks  and  Banking;   Loan  and  Investment  Limitations;   Notes  of 
Local  Housing  Authorities 

Under  our  banking  laws  the  amount  of  loans  or  investments  which  may 
be  made  by  a  bank  to  or  in  the  securities  of  any  one  individual  or  corpora- 
tion is  limited.  A  local  housing  authority  organized  under  our  1935  statute 
is  a  municipal  corporation  or  political  subdivision.  Hence  obligations  of  a 
local  housing  authority  are  within  the  exceptions  to  our  banking  laws,  and 
the  loan  and  investment  limitations  do  not  apply. 

Coroners;  Duties;  Fees 

A  coroner  is  entitled  to  his  fees  whenever  he  makes  an  investigation 
which  is  necessary  in  order  to  inquire  into  the  manner  of  the  death  of  a 
person  under  the  provisions  of  C.  S.  Section  1020.  This  allowance  of  fees 
is  not  limited  to  the  cases  where  it  was  necessary  for  the  coroner  to  summon 
a  jury.  The  above  is  correct  unless  modified  by  local  laws. 

Courts;  Recorders;  Power  to  Suspend  Driver's  License 

A  recorder  could  not  validly  suspend  an  operator  or  chaufi^eur's  license 
as  a  pai-t  of  his  judgment.  He  could,  however,  suspend  the  execution  of  the 
judgment  on  the  condition  that  the  defendant  refrain  from  driving  for 
a  stipulated  time.  However,  the  Highway  Safety  Division  could  suspend 
the  license  in  accordance  with  our  statutes  regardless  of  any  suspension 
by  the  recorder's  court. 

Criminal  Law;  Worthless  Checks 

Under  our  bad  check  law  the  offense  consists  of  giving  a  bad  check 
for  the  payment  of  money  or  its  equivalent,  knowing  that  there  are  in- 
suff'icient  funds  or  credit  to  cover  the  check.  It  does  not  matter  whether 
the  check  is  given  for  a  pre-existing  debt  or  for  present  value. 

Elections;  Primaries;  Change  of  Party  Affiliations;  Oath;  Effect 

No  registered  elector  may  be  allowed  to  change  his  party  aff"iliation  for 
a  primary  or  second  primary  after  the  close  of  the  registration  period. 

The  voter  offering  to  vote  in  the  primary  and  claiming  affiliation  with 
the  party  with  which  he  desires  to  vote,  by  his  oath  binds  himself  to  sup- 
port the  nominees   of  the  party  in  the  general  election  in  November. 
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Elections;  Registration;  Absentee 

Under  our  law  a  person  must  present  himself  for  registration  and  take 
an  oath.  Therefore  a  resident  temporarily  absent  from  the  State  may  not 
take  oath  and  register  by  subscribing  to  requirements  before  a  Notary 
Public   and   delivering   the   same  by  mail   to   the   election  board   chairman. 

■  Elections;  Filling  Vacancies  after  Primary 

Under  our  law,  where  a  candidate  for  office  is  nominated  at  a  primary 
election  and  dies,  resigns  or  otherwise  becomes  ineligible  or  disqualified 
between  the  primary  and  the  general  election,  the  vacancy  may  be  filled  by 
the  County  Executive  Committee  of  the  party  with  which  the  candidate  was 
affiliated. 

I  Elections;  Liquor  Elections;  Absentee  Ballots 

No  absentee  ballots  may  be  used  in  special  liquor  elections  held  under 
the   Alcoholic   Beverage    Control   Act   of   1937. 

Foreign  Corporations;  Banks;  Right  to  Qualify  as  Executor  in  North 

Carolina 

I  A  foreign  banking  corporation  is  not  authorized  to  qualify  as  an  executor 

in  this  State  of  any  prson  domiciled  in  this  State  at  the  time  of  his  death. 

I  Labor  Law;  Maximum  Hours;  Exemption  of  Male  Clerks 

The  maximum  hours  law  does  not  apply  to  male  "clerks"  in  mercantile 
establishments.  The  term  "clerk"  includes  the  employees  of  stores  who 
operate  the  cash  registers,  put  the  articles  in  bags,  put  stock  on  shelves, 
and  wait  upon  customers,  etc.,  and  is  not  limited  to  those  employees  actually 
waiting  upon  the  customers. 

I  Marriage  and  Divorce;  Effect  of  Prison  Term  on  Marriagid 

The  only  manner  in  which  a  person  may  secure  a  divorce  in  this 
State  is  by  the  institution  of  a  proper  action  in  the  Superior  Courts  to 
obtain  the  same.  The  fact  that  an  individual  is  serving  a  term  in  prison 
would  not  have  the  effect  of  automatically  divorcing  him  from  his  wife. 

-  National  Guard;  Court  Martial;  Jail  Fees 

Courts-martial  established  under  the  North  Carolina  statutes  are  courts 
of  this  State  to  the  same  extent  as  other  courts,  and  the  costs  incident  to 
the  commitment  of  a  person  to  jail  by  a  duly  constituted  and  organized 
court  martial  should  be  paid  in  the  same  manner  that  such  costs  are  paid 
in  cases  arising  in  other  courts  of  this  State. 

Officers;  Qualification;  One  Denying  the  Being  of  Almighty  God 

The  North  Carolina  Constitution,  Article  VI,  Section  8,  provides  among 
other  things  that  all  persons  who  shall  deny  the  being  of  Almighty  God 
shall  be  disqualified  to  hold  public  office  in  this  State. 
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Salaries  and  Fees;  Disposition  of  Fees;  Game  Laws 

Where  an  arrest  for  violation  of  the  game  laws  is  made  by  a  County 
Forest  Warden  and  the  defendant  pays  the  costs  to  the  Justice  of  the 
Peace  trying  the  case,  the  arrest  fee  should  be  paid  by  the  Justice  of  the 
Peace  into  the  general  school  fund  of  the  county  where  the  violation  of 
the  law  occurred. 

Barbers  and  Cosmetologists;  Right  to  Practice  Barbering 

An  examination  of  the  Cosmetologists  Act  and  the  Barber's  Act  dis- 
closes that  barbers  are  permitted  to  do  certain  things  which  cosmetologists 
are  not  permitted  to  do,  and  cosmetologists  are  permitted  to  do  certain 
things  which  barbers  are  not  permitted  to  do. 

The  office  is,  therefore,  of  the  opinion  that  a  male  cosmetologist  has  a 
right  to  practice  barbering  under  his  cosmetologist's  license  only  to  the 
extent  that  the  things  permitted  to  be  done  under  the  Cosmetologists 
Act  are  permitted  to  be  done  under  the  Barber's  Act,  and  that  such  a  person 
could  not  practice  barbering  as  it  is  defined  in  the  statute  without  qualify- 
ing   as    a    barber   under   the    provisions    of   this    latter   Act. 

Education;  Tuition;  Orphans  of  World  War  Veterans 

The  statute  providing  for  educational  advantages  for  World  War  Orphans 
limits  the  period  during  which  the  benefits  may  be  granted  to  an  individual 
to  four  academic  years,  but  this  does  not  mean  that  an  individual  must 
enter  the  institution  as  a  freshman  in  order  to  secure  the  benefits  for  the 
full  period  of  four  academic  years. 

A  student,  therefore,  who  has  properly  qualified  himself  under  the 
statute,  would  be  entitled  to  the  benefits  contained  therein  for  whatever 
period  of  time  is  required  for  him  to  complete  his  course,  not  exceeding  a 
period  of  four  academic  years,  regardless  of  how  many  years  of  his  work 
he   had   already  completed. 

Elections  ;  Registration 

Registration  books  close  May  eleventh.  Only  persons  becoming  twenty- 
one  between  that  date  and  the  primary  may  register  thereafter. 

Election  Laws;  Marking  Ballots 

A  near  relative,  as  defined  in  Chapter  352  of  the  Public  Laws  of  1939, 
is  permitted  to  assist  as  many  illiterate  voters  registered  under  the  Grand- 
father Clause  and  physically  disabled  voters  as  are  entitled  to  this 
assistance,  and  such  person  could  also  assist  one  other  such  voter  who  is 
not  such  a  relative. 

Election  Laws;  Corrupt  Practices  Act;  Filing  of  Expense  Accounts  by 

Candidates 

The  office  of  township  constable,  justice  of  the  peace,  and  cotton-weigher 
are  township   offices  as  distinguished  from  county  offices,  and  candidates 
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for  nomination  for  these  offices  would  not  be  required  to  file  a  statement  of 
expenses  with  the  Clerk  of  the  Superior  Court  under  the  provisions  of  C. 
S.  6055  (a  49). 

Hatch  Act;  Taking  Part  in  Political  Campaign 

An  Assistant  Supervisor  of  the  WPA  Farm  to  Market  Roads  Division 
would  come  under  the  Hatch  Act,  and,  therefore,  would  be  ineligible  to  offer 
as  a  candidate  for  the  office  of  Constable. 

Under  the  Hatch  Act,  no  employee  of  the  Federal  Government  would  be 
permitted  to  be  a  candidate  for  public  office,  or  to  take  any  active  part 
in  any  political  campaign. 

Land  Registration;  Torrens  System 

Under  our  Torrens  System  of  Land  Registration,  in  proceedings  to  es- 
tablish the  title  to  certain  parcels  of  land  which  a  city  has  bought  in  under 
tax  foreclosure  proceedings,  the  city  may  include  in  one  proceeding  a 
large  number  of  lots  which  are  situated  in  different  parts  of  the  city  and 
are  not  contiguous  to  each  other. 

Inasmuch  as  a  city  is  a  municipal  corporation,  it  could  institute  Torren- 
ization  proceedings  in  the  same  way  and  manner  as  any  other  corporation 
or  individual. 

Marriage  and  Divorce;  Epilepsy  of  Spouse  not  Grounds  for  Divorce 

The  fact  that  a  person's  wife  is  afflicted  with  epilepsy  would  not  be 
grounds  for  divorce  in  this  State.  The  only  manner  in  which  a  divorce 
may  be  obtained  in  this  State  is  by  proper  action  instituted  in  the  Superior 
Court  of  the   county  in  which  the  person  who  seeks   the  divorce  resides. 

Motor  Vehicle  Laws;  Name  Marked  on  Side  of  Car 

The  Act  which  provides  that  certain  vehicles  be  marked  on  their  sides 
with  the  name  and  address  of  the  owner  does  not  apply  to  taxicabs  and 
vehicles  which  are  used  as  so-called  "U-Drive-It"  vehicles. 

The  Act  provides  only  that  vehicles  licensed  as  franchise  bus  carriers, 
franchise  hauler  vehicles,  and  contract  hauler  vehicles  are  required  to  be 
marked  in  the  manner  provided. 

Municipal  Taxation;  Electrician  not  Holding  Himself  out  as  Being 
Engaged  in  the  Business  of  an  Electrician 

An  electrician  who  is  employed  full  time  by  a  corporation  to  install 
electrical  wiring  and  other  electrical  equipment  on  its  own  property 
and  does  not  hold  himself  out  to  the  public  as  engaged  in  the  business 
of  an  electrician,  and  who  does  no  work  for  others  than  the  person  or 
corporation  who  employs  him,  would  not  be  required  to  pay  the  municipal 
license  tax  levied  in  Section  155  of  the  1939  Revenue  Act. 
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Schools;  Election  of  Principal;  Approval  by  County  Board 

Before  a  principal  becomes  entitled  to  the  position  to  which  he  is  elected 
by  the  district  committee,  his  election  must  be  approved  by  the  county 
authorities. 

The  County  Board  of  Education  has  no  authority  to  elect  a  principal 
unless  the  local  school  authorities  fail  to  agree.  Harris  v.  Board  of  Education, 
216  N.  C.  147  (1939). 

Taxation;  Ad  Valorem  Taxation;  Exemptions 

Under  the  provisions  of  Chapter  310  of  the  Revenue  Act  of  1939,  w^earing 
apparel,  household  and  kitchen  furniture,  the  mechanical  and  agricultural 
instruments  of  farmers  and  mechanics,  libraries  and  scientific  instruments, 
provisions  and  live  stock  not  exceeding  the  total  value  of  $300,  and  all 
growing  crops  are  exempt  from  taxation. 

No  town  would  have  authority  to  fail  to  allow  this  exemption  to  a 
taxpayer. 

This  law  also  provides,  however,  that  the  $300  exemption  should  be 
limited  to: 

(1)  Each  household  consisting  of  the  head  of  the  household  and 
all  the  dependents — one  $300  exemption  to  be  distributed  among 
the  members  of  the  household  as  they  see  fit;  and  (2)  each  single 
person  not  residing  with  persons  on  whom  he  is  dependent  as  to 
eligible  property  actually  owned  by  him. 

Taxation;  Ad  Valorem  Taxation;  Deductions  and  Credits 

Statements  rendered  of  charity  bills  of  a  private  hospital,  when  ap- 
proved by  the  County  Commissioners  or  by  the  governing  body  of  the  city, 
are  allowable  as  a  credit  against  past  due  taxes,  current  taxes,  and  against 
taxes  which  may  become  due  in  the  future. 

Criminal  Law;  Lotteries;  Bottle  Caps  Carrying  Words  Indicating 

Drink  is  Free 

It  is  a  violation  of  the  lottery  law  for  a  bottler  of  soft  drinks  to  place 
caps  on  some  of  his  bottles  which  designate  on  the  inside  that  the  drink 
is  free  and  the  purchaser  need  not  pay  for  it. 

Election  Laws;  Registration;  Procedure  for  Elector  Who  Wili.  be 
Absent  During  Registration  Period 

Any  citizen  of  this  State  not  duly  registered  who  may  be  qualified  to 
vote  under  the  Constitution  and  laws  of  this  State,  and  who  expects  to  be 
absent  from  the  county  in  which  he  lives  during  the  usual  period  provided 
for  registration  of  voters,  may  be  registered  by  complying  with  the  per- 
tinent statute  (C.  S.  5961). 

Election  Laws;  Primary;  Registration;  Party  Affiliation 

An  applicant  for  registration  prior  to  a  primary  election  is  not  required 
to  take  the  oath  of  party  affiliation,  where  an  entirely  new  registration 
has  been  ordered  by  the  County  Board  of  Elections. 
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It  is  only  necessary  that  an  applicant  take  the  oath  contained  in  Section 
29  of  the  Election  Laws,  relating  to  residence,  age,  and  supporting  the 
Constitution,  and  declare  and  have  recorded  in  the  proper  registration 
book  the  party  affiliation  of  such  applicant  for  registration. 

However,  when  the  right  of  an  elector  to  vote  is  challenged  upon  the 
ground  that  he  does  not  affiliate  with  such  party  or  does  not  in  good  faith 
intend  to  support  the  candidates  nominated  in  the  primary  of  such  party, 
it  is  the  duty  of  the  Registrar  and  Judges  of  Election  to  determine  whether 
or  not  the  elector  has  the  right  to  vote  in  said  primary,  and  in  determining 
this  right,  would  be  justified  in  requiring  the  elector  to  take  the  oath  of 
party  affiliation. 

If  the  elector  should  I'efuse  to  take  such  oath  in  regard  to  the  party  in 
whose  primary  he  proposes  to  participate,  the  election  officials  would  be 
justified  in  refusing  such  elector  the  right  to  participate  in  the  primary  of 
that  political  party. 

Election  Laws;  Registration;  Rights  of  Applicant  Where  Convicted 
OF  Embezzlement  of  Tax  Funds 

I  A  person  convicted  of  embezzling  county  tax  funds,  which  is  a  felony 
under  C.  S.  4276,  is  not  entitled  to  register  or  vote  until  his  citizenship  be 
restored  to  him  in  the  manner  prescribed  by  law. 

Motor  Vehicle  Laws;  Speed  Limit;  Violation 

It  is  against  the  law  in  North  Carolina  to  drive  a  motor  vehicle  in  excess 
of  sixty  miles  an  hour.  However,  no  person  shall  drive  a  vehicle  at  a 
speed  greater  than  is  reasonable  and  prudent  under  the  circumstances 
then  existing  and  where  no  special  hazard  exists.  Certain  speeds  are  set 
out  in  the  statutes  at  which  motor  vehicles  are  allowed  to  be  driven,  and 
speeds  in  excess  of  such  limits  are  prima  facie  evidence  that  such  speed 
is  unlawful.  The  fact  that  the  speed  of  a  vehicle  is  below  the  prima  facie 
limit  does  not  relieve  the  driver  from  the  duty  to  decrease  speed  where 
a  special  hazard  exists. 

Municipal  Corporations;  Power  to  Regulate  or  Prohibit  Minstrel  or 

Vaudeville  Shows 

A  city  has  authority  to  regulate,  suppress  or  prohibit  minstrel  or 
vaudeville  shows,  if  to  do  so  is  in  the  interest  of  public  morals  or  the  health, 
comfort,  safety,  convenience  and  welfare  of  the  city's  residents. 

Primaries;  Group  Offices;  How  Second  Primary  Called 

In  a  county  election,  where  two  candidates  have  received  a  clear  ma- 
jority and  are  elected  in  the  first  primary,  leaving  fourteen  candidates  for 
the  three  remaining  offices  of  county  commissioners,  any  one  of  the  group 
of  three,  in  the  group  receiving  the  second  highest  number  of  votes,  would 
be  entitled  to  demand  a  second  primary. 

If  only  one  of  the  second  highest  group  demands  a  second  primary,  the 
three  candidates  having  the  highest  vote  and  the  one  candidate  demanding 
the  second  primary  would  have  their  names  on  the  ballot  in  the  run-off, 
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making  four  candidates;  if  two  of  the  second  highest  group  demand  a 
second  primary,  there  would  be  five  names  on  the  ballot;  if  all  three  of  the 
second  group  demand  a  second  primary,  there  would  be  six  names. 

Under  our  election  laws,  if  any  one  candidate,  who  is  entitled  to,  de- 
mands a  second  primary,  it  must  be  held  for  the  three  positions  remaining 
to  be  filled  (C.  S.  6045). 

Schools;  Principals  and  Teachers,  etc. 

Under  the  present  school  law  it  is  the  duty  of  the  county  superintendent 
or  administrative  head  of  a  city  administrative  unit  to  notify  all  teachers 
and  principals  of  their  election  or  rejection  prior  to  the  close  of  the  school 
term.     This  may  be  done  even  up  to  the  last  day  of  the  term. 

Taxation;  Income  Taxes;  Rents  from  Local  Realty  Received  by  Non- 
resident Fiduciary  for  Non-resident  Beneficiaries 

Rents  from  local  real  estate  received  by  a  non-resident  fiduciary  for 
non-resident  beneficiaries  are  taxable  under  our  Income  Tax  Laws  of 
1939. 

Taxation;  Licenses;  Contract  Hauler  or  for  Hire  Vehicles  Hauling 

Milk 

Milk  not  producd  on  the  farm  of  the  hauler,  as  well  as  milk  produced 
thereon,  is  a  farm  product  within  the  meaning  of  the  exemption  to  the 
law  requiring  the^  purchase  of  "For  Hire"  or  Contract  Hauler  licenses.  There- 
fore, no  such  license  should  be  required  where  a  farmer  hauls  milk  from 
the  farms  along  a  milk  route  to  the  first  or  primary  market. 

Taxation;  Municipal  Corporations;  Slot  Weighing  Machines 
There  is  no  State  tax  on  penny  slot  weighing  machines. 

A'BC  Act;  Issuance  of  License  to  Wife  of  Convicted  Prohibition  Law 

Violator 

The  County  Commissioners  would  be  justified  in  refusing  to  issue  a  beer 
license  to  the  wife  of  a  man  who  has  been  convicted  of  violating  the  prohi- 
bition law  if  satisfied  that  the  wife  is  subservient  to  and  controlled  by  the 
husband. 

Commissioners  of  Public  Trusts;   Municipal  Corporations;  Aldermen 
Dealing  with  Themselves 

Under  our  statute  which  prohibits  public  officials  from  dealing  with 
themselves,  an  alderman  who  is  an  insurance  agent  may  not  write  the 
town's  insurance. 

Commissioners  of  Public  Trusts;   Municipal  Corporations;    Officials 
Dealing  with  Themselves 

The  mayor  of  a  town  may  not  bid  for  the  sale  to  the  town  of  coal,  oil  and 
other  items  to  be  purchased. 
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Courts;  Justices  of  the  Peace;  Appeal;  Stay  Bond 

No  bond  is  required  from  the  defendant  in  a  civil  case  before  a  Justice 
of  the  Peace  when  an  appeal  is  taken  by  him  unless  he  desires  the  execution 
of  the  judgment  of  the  justice  to  be  stayed,  in  which  case  the  defendant 
can  give  bond  as  is  provided  by  statute. 


Criminal  Law;  Appeal;  Time  of  Notice;  Waiver  of  Appeal 

Any  party  convicted  of  a  criminal  offense  before  a  Justice  of  the  Peace, 
or  court  of  similar  jurisdiction  and  procedure,  has  ten  days  in  which  to 
take  an  appeal.  The  right  to  appeal  may  be  waived,  but  if  a  person  goes 
on  to  jail  and  then  decides  to  appeal  within  the  ten  day  period,  his  going 
to  jail  is  not,  alone,  a  voluntary  waiver  and  he  may  subsequently  take  his 
appeal. 


Criminal  Law;  Usury;  Out-of-State  Loan  Companies 

The  taking  of  interest  in  excess  of  6%  per  annum  is  prohibited  by  our 
law  and  the  borrower  is  entitled  to  twice  the  amount  of  interest  he  has 
paid,  or  if  the  interest  has  not  been  paid,  the  lender  would  forfeit  the 
entire  interest. 

However,  the  taking  of  excess  interest  is  not  a  crime  under  our  laws 
and  the  rights  which  flow  from  it  are  confined  to  the  parties  to  the  trans- 
action. 


Divorce;  Remarriage  Prior  to  Granting  Final  Decree 

No  person  would  be  entitled  to  remarry  under  the  laws  of  the  State  of 
North  Carolina  until  such  person  has  secured  a  divorce  from  his  or  her 
former  husband  or  wife.  By  a  divorce  is  meant  a  final  decree  and  not  an 
interlocutory  order  or  judgment. 


Elections;  ABC;  Hours 

The   hours   for   holding   a    special   Alcoholic    Beverage    Control    election 
are  from  7:00  A.M.  to  7:00  P.M.,  and  not  from  sunrise  to  sunset. 


Elections;  Primary  Elections;  Placing  of  Name  on  Ballot  Where  no 

Contest 

Where  one  Republican  and  one  Democratic  candidate  for  the  Board 
of  Education  file  in  the  primary  election  and  consequently  there  is  no 
contest,  their  names  do  not  have  to  be  placed  on  the  ballots  at  the  November 
election.  Their  names  are  required  by  statute  to  be  certified  to  the  Super- 
intendent of  Public  Instruction,  who  transmits  them  to  the  Chairman  of 
the  Committee  on  Education  in  the  next  session  of  the  General  Assembly. 
The  General  Assembly  then  elects  or  appoints  one  or  more  from  the  can- 
didates so  nominated  members  of  the  Board  of  Education  of  such  county. 
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Elections;  Primaries;  Second  Primary;  Officials 

Election  officials  named  for  holding  the  first  primary  would  continue 
as  the  election  officials  for  holding  the  second  primary,  although  in  the 
second  primary  members  of  only  one  party  are  being  nominated. 

Game  Laws;  Free  Fishing  Licenses 

Our  fishing  laws  allow  an  owner  of  land  and  members  of  his  family 
below  the  age  of  twenty-one  years  to  fish  thereon  without  a  license.  This 
exemption  does  not,  however,  extend  to  the  stockholders  of  a  corporation 
owning  lands  on  which  are  fishing  waters. 

Health;  Blood  Test  Examination  of  Prospective  Mothers;   Marriage 
Licenses;  Laboratory  Reports 

Where  a  prospective  mother  presents  herself  to  a  physician  for  prenatal 
care  and  refuses  to  submit  to  a  Wasserm9,nn  test  as  required  by  law,  the 
physician  should  report  such  refusal  to  the  local  health  officer  or  the  State 
Board  of  Health.  There  would  be  no  liability  on  the  part  of  the  doctor 
making  the  report,  if  he  states  the  fact  that  the  woman  refused  to  submit 
to  the  test. 

The  certificate  of  the  examining  doctor  under  our  1939  Marriage  Exam- 
ination Act  must  be  accompanied  by  the  original  report  from  a  laboratory 
approved  by  the  State  Board  of  Health  showing  that  a  Wassermann  or  other 
approved  test  of  this  type  had  a  negative  result. 

Mortgages  and  Deeds  of  Trust  ;  Reopening  Sales 

Where  pi'operty  is  foreclosed  under  the  power  contained  in  a  deed  of 
trust,  a  resale  must  be  had  as  often  as  an  upset  bid  is  made  under  the 
terms  of  our  statute. 


Municipalities;  Dissolution  by  Inactivity 

A  municipal  corporation,  created  by  the  legislature,  does  not  lose  its 
corporate  existence  merely  through  inactivity  or  failure  to  elect  officers 
over  a  period  of  years,  unless  there  is  a  charter  provision  that  such  failure 
to  function  constitutes  a  dissolution  of  the  municipal  corporation. 

Municipalities;  Gift  of  Property  for  Community  Center 

A  municipal  corporation  would  have  no  power  to  make  an  outright 
donation  of  real  property  to  a  group  of  its  citizens  or  a  corporation  organized 
for  the  purpose  of  building  and  operating  a  community  center  in  the 
absence  of  legislation  expressly  authorizing  a  conveyance  of  the  property 
desired  to  be  donated. 
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Salaries  and  Fees;  Clerks  Superior  Court;  Appointment  of  Guardian 
FOR  Sterilization  of  Minor 

The  Clerk  of  the  Superior  Court  is  entitled  to  his  fee  for  the  appoint- 
ment of  a  guardian  of  a  minor  in  a  proceeding  before  the  Eugenic  Board 
of  North  Carolina  for  the  sterilization  of  such  minor.  No  law  has  been 
found  waiving  such  fee. 

Salaries  and  Fees;  Disposition;  Services  by  State  Highway  Patrolman 

Under  our  law  all  fees  for  arrests  or  service  of  process  that  may  be 
taxed  in  the  bill  of  costs  for  the  various  courts  of  the  State  on  account 
of  the  official  acts  of  the  members  of  the  State  Highway  Patrol  are  required 
to  be  remitted  to  the  general  fund  in  the  county  in  which  said  cost  is  taxed. 
Costs  so  collected  should  not  be  paid  to  the  Highway  Patrolman,  but  should 
be  remitted  direct  by  the  clerk  of  the  court  who  assesses  and  collects  the 
same. 

Schools;  Property;  Right  to  Sell 

When  the  County  Board  of  Education  is  of  the  opinion  that  public 
school  property  has  become  unnecessary  for  public  school  purposes,  it  may 
sell  such  property  at  public  auction  after  proper  notice  and  advertising  (C. 
S.  5470-a). 

Such  property  may  be  sold  at  private  sale  only  if  the  board  is  of  the 
opinion  that  the  amount  offered  at  auction  is  inadequate   (C.  S.  5470-b). 

Schools;  Pupils;  Designation  of  Schools 

The  County  Board  of  Education  has  the  right  to  designate  the  schools 
in  the  county  administrative  unit  which  shall  be  attended  by  children  in  the 
county  administrative  unit,  subject  to  the  right  of  the  State  School  Com- 
mission, whenever  it  shall  appear  to  be  more  economical  for  the  efficient 
operation  of  the  schools,  to  transfer  children  living  in  one  administrative 
unit  or  district  to  another  administrative  unit  or  district,  subject  to  the 
proviso  that  sufficient  space  is  available  in  the  buildings  of  such  unit  or 
district  to  which  said  children  are  transferred. 

The  trustees  of  a  city  administrative  unit  have  a  right  to  determine  the 
school  within  such  unit  that  the  children  residing  in  that  unit  shall  attend, 
subject  to  the  power  of  the  State  School  Commission  to  transfer  children 
to  another  unit  or  district  as  above  mentioned. 

Schools;  Pupils;  Suspension 

A  pupil  may  not  be  suspended  from  school  except  for  the  current  year. 
If  he  gives  cause  during  the  following  year,  he  may  be  suspended  again. 

Taxation;  Ad  Valorem;  Collection  from  Personal  Property;  Limitation 

Where  no  realty  is  involved,  there  is  no  limit  on  the  time  for  the  use  of 
levies  against  personal  property;  but  where  real  estate  taxes  are  involved, 
the  time  for  proceeding  against  personal  property  is  limited  to  the  period 
between  the  time  the  taxes  become  due  and  the  time  of  the  filing  of  a  tax 
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foreclosure   complaint   or    docketing   a    judgment   for   taxes    under    Section 
1720  of  the  1939  Machinery  Act. 

Personal  property  acquired  by  the  taxpayer  after  tax  listing  time  may 
be  levied  upon  for  failure  to  pay  taxes. 

Taxation;  Ad  Valorem;  Foreclosure;  Joinder 

It  is  permissible  to  join  in  one  foreclosure  action  the  unpaid  tax  sales 
certificate  against  a  taxpayer  for  one  year  with  the  unpaid  tax  liens  for 
previous  years  against  the  same  taxpayer  not  represented  by  tax  sales 
certificates.  In  drafting  the  complaint  it  would  be  necessary  that  the  taxes 
represented  by  the  tax  sales  certificate  be  set  out  and  alleged  separately 
from  the  taxes  represented  by  the  tax  liens  which  had  not  been  converted 
into  tax  sales  certificates. 

Taxation;  Estates;  Priority  of  Liens 

The  statutory  lien  for  taxes  is  not  postponed  by  the  provisions  of 
Consolidated  Statutes  Section  93,  which  provides  that  the  debts  of  a  decedent 
shall  be  paid  in  a  certain  order,  by  classes,  and  places  taxes  in  the  third  class. 

Taxation;  Income;  Deductions 

A  present  deduction  from  income  taxes  based  on  depreciation  of  property 
which  occurred  in  prior  years  when  taxpayer  had  no  taxable  net  income 
is  not  permissible. 

Taxation;  Intangibles;  Distribution;  Census 

The  Revenue  Act  of  1939  requires  the  distribution  of  60%  of  the 
intangibles  tax  collected  by  the  State  to  the  counties  and  municipalities  on 
a  basis  which  includes  a  provision  for  a  distribution  based  on  population 
as  shown  by  "the  latest  federal  decennial  census."  Complete  census  figures 
for  the  1940  census  will  not  be  available  by  the  time  set  by  law  for  the 
distribution;  hence,  the  State  would  be  justified  in  using  the  1930  census 
figures. 

Taxation;  Schedule  "B";  Dealer  in  Motor  Vehicles  Operating  Gas 

Pumps;  Tax 

A  dealer  paying  a  license  tax  levied  against  dealers  in  motor  vehicles 
would  not  be  required  to  pay  an  additional  tax  upon  gasoline  pumps 
operated  in  connection  with  the  business. 

Trade  Marks;  Title  of  Book 

The  North  Carolina  statutes  pertaining  to  the  registration  of  trade 
marks  do  not  contemplate  the  registration  of  the  title  of  a  publication  as 
a  trade  mark.  A  book  may  be  protected  under  the  copyright  laws  of  the 
United  States. 
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Workmen's  Compensation;   Self-Insurer;   Guaranty  by  Parent 

Corporation  ■. 

Under  our  Workmen's  Compensation  Law  an  employer,  under  certain 
conditions  may  post  security  and  become  a  self-insurer.  Although  there  is 
some  authority  for  the  proposition  that  a  parent  corporation  may  guarantee 
the  debts  or  obligations  of  its  subsidiary,  there  is  grave  doubt  whether  a 
parent  corporation  can  guarantee  the  compensation  liability  of  its  sub- 
sidiary. Subsidiary  corporations  desiring  to  become  self-insurers  ought  to 
post  bond  or  security  separate  and  apai't  from  that  posted  by  the  parent 
corporation. 

Aliens;  Registration;  Indictment;  Limitations 

A  violation  of  our  alien  registration  statute  is  a  continuing  offense,  and 
is  not  barred  by  the  two  year  statute  of  limitations. 

County  Fiscal  Control;  Transfer  of  Funds  from  School  Fund  to  Bond 
Interest  Redemption  Fund 

The  County  Fiscal  Control  Act  prohibits  the  transfer  of  money  from 
one  fund  to  another,  except  an  appropriation  for  general  county  expenses. 
Therefore,  money  in  a  county  school  fund  may  not  be  transferred  to  the 
bond  interest  redemption  fund. 

Counties;  Poor  Relief;  Money  for  Sewing  Rooms;  Power  to  Operate 

A  Board  of  County  Commissioners  has  authority  to  appropriate  money 
for  the  purpose  of  operating  sewing  rooms  in  which  clothes  for  the  needy 
poor  are  manufactured. 

Counties;  Power  to  Buy  Land  for  and  Contribute  to  County 
Agricultural  Fairs 

'  In  the  absence  of  an  empowering  statute,  a  county  is  not  authorized  to 
purchase  land  to  be  used  for  a  county  fair.  However,  a  municipality  or 
county  may  appropriate  not  to  exceed  one  hundred  dollars  to  aid  any  agri- 
cultural, animal  or  poultry  exhibition  held  within  such  municipality  or 
county. 

Criminal  Law;  Fingerprints;  Authority  to  Take 

Every  chief  of  police  and  sheriff  in  the  State  is  required  to  take  or  cause 
to  be  taken  the  fingerprints  of  every  person  convicted  of  a  felony  and 
forward  them  immediately  by  mail  to  the  Bureau  of  Identification.  Officers 
are  also  required  by  law  to  take  the  fingerprints  of  any  other  person  when 
arrested  for  a  crime,  when  it  is  deemed  advisable  by  any  chief  of  police  or 
sheriff,  and  forward  them  for  record  to  the  bureau. 
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Municipal  Finance  Act:  Elections;  Limitation  on  Holding  New 
Election  After  Bond  Ordinance  Defeated 

There  is  no  law  relating  to  municipal  corporations  which  would  prevent 
the  holding  of  a  bond  election  under  the  provisions  of  the  Municipal  Finance 
Act  at  any  time  after  the  question  has  been  submitted  to  the  voters  of  a 
municipality  and  been  defeated. 

Municipal  Ordinances;  Regulating  Opening  and  Closing  Hours  of 
Service  Stations;  Loitering;  Nuisances 

A  town  board  does  not  have  the  authority  and  power  to  enact  an 
ordinance  fixing  the  opening  and  closing  hours  of  service  stations. 

A  town  board  would  not  have  the  authority  to  prevent  "loitering"  around 
a  filling  station  of  persons  not  assisting  in  conducting  the  business,  unless 
the  conduct  of  such  persons  amounted  to  a  public  nuisance  or  a  breach  of 
the  peace. 

If  radios  or  other  music  machines  are  played  loudly  enough  to  annoy  or 
disturb  people,  a  town  board  may  pass  a  valid  ordinance  to  prohibit  their 
being  played  after  certain  hours. 

Municipal  Ordinances;  Right  to  Prohibit  Fee  for  Becoming  Surety  on 

Bail  Bond 

There  is  no  general  statute  giving  municipalities  the  right  to  prohibit 
the  charging  of  a  fee  for  becoming  surety  on  a  bail  bond,  or  no  State  law 
branding  the  same  as  illegal. 

Officers;  Member  County  Board  of  Welfare;  Right  to  Dismiss 

The  Board  of  County  Commissioners  does  not  have  the  authority  to 
discharge  a  Welfare  Board  member.  The  power  of  removal  is  not  to  be 
implied  from  the  power  of  appointment  where  the  tenure  of  office  is 
definitely  fixed  by  statute,  unless,  of  course,  that  power  is  granted  by  statute. 

Probate  and  Registration;  Photostatic  Copies 

A  photostatic  copy  of  an  instrument  may  not  be  probated  as  the  original. 
However,  where  a  statute  provides  for  the  registration  of  a  certified  copy 
of  an  instrument,  a  duly  certified  photostatic  copy  may  be  registered. 

Salaries  and  Fees;  Sheriffs;  Register  of  Deeds 

Where  the  salary  of  a  county  sheriff  or  Register  of  Deeds  is  set  by  the 
legislature,  it  may  not  be  increased  by  the  county  commissioners  unless  the 
legislature  specifically  so  authorizes. 

Schools;  School  Machinery  Act;  Election  of  Teachers  by  Local 

Committee 

In  the  election  of  teachers  by  a  district  committee,  a  majority  vote  would 
control.   If  there  are  three  members  of  the  committee   and   two   members 
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voted  to  elect  a  teacher,  such  teacher  would  be  elected  in  so  far  as  action 
by  the  district  committee  is  concerned. 

Schools;  School  Machinery  Act;  Transfer  of  Students 

There  can  be  no  transfer  of  school  children  from  one  administrative  unit 
or  district  to  another  administrative  unit  or  district  unless  it  has  first  been 
determined  that  sufficient  space  is  available  in  the  unit  or  district  to  which 
such  supposed  transfer  is  to  be  made,  and  the  question  of  the  availability  of 
space  should  be  passed  upon  by  the  local  governing  authorities  of  the 
receiving  unit  or  district.  After  this  has  been  determined,  it  is  within  the 
discretion  of  the  State  School  Commission,  as  to  the  transfer  of  such 
children. 

Schools;  Principals  and  Teachers;  Allotment  of  Teachers  in  School 

Districts 

The  assignment  of  teachers  to  the  various  schools  in  a  school  district 
by  the  district  school  committee  is  not  effective  until  it  has  been  approved 
by  the  County  Board  of  Education. 

Schools;  Principals  and  Teachers;  Failure  to  Notify  Before  Close  of 

Term 

No  provision  is  found  in  the  School  Machinei'y  Act  which  would  penalize 
the  school  authorities  for  failure  to  notify  teachers  of  their  rejection  prior 
to  the  close  of  the  school  term. 

Taxation;  Ad  Valorem;  Discovering 

Property  previously  considered  not  to  be  liable  for  ad  valorem  taxation 
but  now  liable  by  virtue  of  a  recent  decision  of  the  State  Supreme  Court 
may  be  assessed  for  the  preceding  years  during  which  it  has  escaped  taxa- 
tion, not  exceeding  five  in  addition  to  the  current  year. 

Taxation;  Municipal;  Slot  Drink  Vending  Machines 

The  section  of  the  Revenue  Act  taxing  slot  machines  vending  soft  drinks 
at  5c  prohibits  cities  and  towns  from  levying  any  tax  "against  vendors  sell- 
ing solely  soft  drinks  at  five  cents."  However,  cities  and  towns  may,  under 
another  section,  levy  a  tax  for  operating  a  soft  drink  stand,  even  if  the 
drinks  are  retailed  only  from  a  vending  machine. 

Taxation;  Schedule  "B";  Beer  Licenses 

A  beer  dealer  may  not  remove  his  place  of  business  from  the  place  which 
was  licensed  to  a  new  location  in  the  same  county  and  continue  to  sell  beer 
under  the  same  license. 

Section  509  of  the  1939  Revenue  Act  provides  that  the  "On  Premises" 
and  "Off  Premises"  licenses  authorizes  the  licensee  to  sell  such  beverages 
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at  retail  only  "on  the  premises  designated  in  the  license"  and  only  "off  the 
premises  designated  in  the  license." 

Vital  Statistics;  Right  op  Register  of  Deeds  to  Change  Birth 

Certificate 

The  Register  of  Deeds  is  only  the  custodian  of  the  copies  of  birth  and 
death  certificates  and,  consequently,  would  have  no  right  to  make  any 
changes  as  to  the  subject  matter  contained  in  such  certificates.  Any  changes 
would  have  to  be  made  through  the  local  registrar  of  vital  statistics  in  the 
manner  prescribed  by  our  statute,  and  such  copy  should  be  made  to  appear 
both  on  the  original  certificate  on  file  with  the  State  Registrar  and  also  the 
copy  on  file  with  the  Register  of  Deeds.  ^ 
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October  29,  1940 

Hon.  Harry  McMullan,  Attorney  General 
Raleigh,  North  Carolina 

Dear  Mr.  McMullan: 

I  submit  herewith  a  report  on  the  activities  of  the  Division  of  Legislative 
Drafting  and  Codification  of  Statutes  for  the  period  of  July  1,  1939  to 
July  1,  1940. 

Respectfully  yours, 

W.  J.  Adams,  Jr. 

Chief,  Division  of  Legislative 
Drafting  and  Codification  of  Statutes 


REPORT  OF  DIVISION  OF  LEGISLATIVE  DRAFTING  AND 

CODIFICATION  OF  STATUTES  TO  THE  ATTORNEY 

GENERAL  FOR  THE  PERIOD  FROM  JULY  1,  1939 

TO  JULY  1,  1940 


As  directed  by  Public  Laws  1939,  Chapter  315,  Section  5,  the  Attorney 
General  established  the  Division  of  Legislative  Drafting  and  Codification 
of  Statutes  in  the  Department  of  Justice  on  July  1,  1939. 

The  Division  is  assigned  two  principal  duties  by  the  statute:  (1)  to 
prepare  bills  to  be  presented  to  the  General  Assembly  at  the  request  of 
the  Governor,  state  officials  and  departments,  and  members  of  the  General 
Assembly,  and  to  advise  and  assist  counties,  cities  and  towns  in  drafting 
legislation  to  be  submitted  to  the  General  Assembly;  (2)  to  supervise  the 
recodification  of  the  general  public  statutes  and  to  report  to  the  next  regular 
session  of  the  General  Assembly  following  the  completion  of  this  work,  and 
to  keep  such  recodification  current. 

An  appropriation  of  $10,000  for  each  year  of  the  biennium  was  made 
for  the  activities  of  the  Division.  Public  Laws  1939,  Chapter  340. 

No  legislative  session  has  intervened  since  the  establishment  of  the 
Division,  and  it  has  had  no  occasion  to  perform  any  duties  relating  to  bill 
drafting.  The  entire  time  of  the  Division  has,  therefore,  been  occupied  with 
the  preparation  of  the  recodification. 

The  Attorney  General  approached  the  task  of  inaugurating  and  directing 
the  recodification  program  by  appointing  an  Advisory  Committee  con- 
sisting of  the  following  members :  Associate  Justice  A.  A.  F.  Seawell,  Dean 
M.  T.  Van  Hecke,  of  the  University  Law  School,  Dean  H.  C.  Horack,  of 
the  Duke  University  Law  School,  Dean  Dale  F.  Stansbury,  of  the  Wake 
Forest  Law  School,  Dillard  S.  Gardner,  Esq.,  Supreme  Coui't  Marshal  and 
Librarian,  Bennett  H.  Perry,  Esq.,  H.  G.  Hedrick,  Esq.,  H.  Gardner  Hudson, 
Esq.,  Clifford  Frazier,  Esq.,  and  Bryan  Grimes,  Esq.,  representing  the 
North  Carolina  Bar  Association,  and  C.  W.  Tillett,  Esq.,  Jack  Joyner,  Esq., 
H.  J.  Hatcher,  Esq.,  Frank  E.  Winslow,  Esq.,  and  William  T.  Joyner,  Esq., 
representing  the  North  Carolina  State  Bar.  This  committee  designated  the 
following  subcommittee  to  keep  in  touch  with  the  progress  of  the  work: 
Associate  Justice  A.  A.  F.  Seawell,  Dillard  S.  Gardner,  Esq.,  William  T. 
Joyner,  Esq.,  Bennett  H.  Perry,  Esq.,  and  Frank  E.  Winslow,  Esq. 

The  Attorney  General  decided  that  the  work  should  take  the  following 
form:  (1)  the  preparation  of  an  accurate  collection  in  the  form  of  a  manu- 
script of  the  public  and  general  statutes  of  the  state;  (2)  an  accompanying 
report  to  the  General  Assembly  containing  recommendations  for  the  repeal 
of  obsolete  and  unconstitutional  statutes,  the  correction  of  formal  and 
obvious  errors,  the  elimination  of  conflicts,  duplications  and  inconsistencies, 
and  the  clarification  of  obscurities.  It  was  thought  that  by  adopting  this 
explanatory  procedure,  each  change  could  be  more  readily  considered  on 
its  merits  by  a  legislative  committee;  the  work  need  not  stand  or  fall  as  a 
unit,   and  the  rejection   of   some  recommendations   would   not  prevent  the 
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acceptance  of  others.  Further,  the  essence  of  the  work  would  be  preserved 
to  be  readily  fitted  into  whatever  form  and  legal  effect  the  General  Assembly 
may  choose  to  give  it.  For  example,  a  final  manuscript  based  on  the  col- 
lection of  statutes  as  modified  by  the  recommended  changes  could  be 
adopted  as  an  official  code;  or,  even  if  no  official  code  is  adopted,  an  omnibus 
bill  could  give  effect  to  the  approved  recommendations. 

With  the  broad  outlines  of  the  program  thus  settled,  preparations  were 
made  for  the  detailed  work.  While  the  codification  division  was  established 
in  the  Department  of  Justice  on  July  1,  1939,  much  preliminary  research 
was  necessary,  and  the  actual  review  of  the  statutes  could  not  be  commenced 
until  September  1st.  When  the  Division  was  established,  one  lawyer  was 
assigned  to  the  staff.  Another  was  added  in  August.  The  staff  increased  to 
five  by  November  1st,  and  has  been  maintained  at  that  number,  with  a 
few  lapses  due  to  changes  in  personnel. 

The  recodification  work  should  be  considered  in  four  aspects:  (1) 
the  statutes;  (2)  the  index;  (3)  the  annotations;  (4)  the  form  and  price 
of  the  completed  code. 

The  Statutes 

The  recodification  is  to  be  made  of  the  "general  public  statutes."  North 
Carolina  is  notorious  for  the  great  volume  of  private,  special  and  local 
legislation  enacted.  Prior  codifications  have  included  many  local  laws  for 
convenience  or  to  fill  some  gap  in  the  general  laws.  However,  with  the  great 
increase  in  the  volume  and  complexity  of  legislation  it  is  clearly  apparent 
that  to  continue  to  include  in  the  code  statutes  which  are  essentially  local 
in  nature  (except  for  necessary  exceptions)  will  result  in  an  over-bulky 
code  and  greatly  complicate  the  search  of  the  general  laws. 

The  last  official  revision  of  the  statutes  was  that  embodied  in  the  two 
volumes  of  the  Consolidated  Statutes  of  1919,  as  brought  forward  by  the 
third  volume  in  1924.  Thus  the  basis  for  the  present  work  is  that  revision 
and  subsequent  public  session  laws.  The  inclusion  of  a  law  in  the  "public 
laws"  volume  of  the  session  laws  is,  of  course,  not  controlling  in  the  question 
of  whether  the  statute  is  public  or  private,  general  or  special,  as  regards  a 
constitutional  limitation,  but  for  purposes  of  codification  the  statutes  set 
forth  in  the  "public  laws"  volumes  form  the  basis  of  the  work. 

It  is  a  regrettable  fact  that  in  many  instances  public-local  laws  have 
altered  or  suspended  for  particular  communities  the  operation  of  the  general 
statutes.  However,  it  is  impossible  to  reflect  all  of  these  local  variations  in 
a  general  code. 

The  immediate  task  of  examining  the  statutes  in  the  "public  laws" 
volumes  alone  involves  a  review  of  4,161  statutes  which  have  been  enacted 
since  1919.  These  statutes,  when  added  to  laws  appearing  in  the  Con- 
solidated Statutes,  present  a  total  of  at  least  13,000  sections  that  must  be 
studied. 

It  is  frequently  exceedingly  difficult,  if  not  impossible,  to  determine  for 
purposes  of  codification  whether  a  statute  is  essentially  general  or  local 
in  nature.  No  rule  of  thumb  can  be  applied.  An  effort  is  made  to  strike  a 
proper  balance  between  the  territorial  application  and  the  subject  matter. 
If  it  is  determined  that  the  statute  or  provision   (although  published  in  the 
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"public  laws"  volumes)  is  local  in  nature,  but  that  it  amends  or  is  related  to 
a  general  statute,  a  reference  to  the  local  provision  is  made  for  convenience 
in  an  annotation  titled  "Local  Modification." 

In  codifying  the  statutes,  it  vi^as  necessary  to  determine  what  disposition 
should  be  made  of  certain  standard  provisions  or  parts  of  statutes.  After  a 
study  of  codes  of  other  states  and  other  research,  the  following  policies 
were  adopted: 

(1)  Preambles,  enacting  clauses,  repeal  provisions  and  "taking  effect" 
provisions  are  not  codified.  If  any  of  these  provisions  seem  to  have  a  peculiar 
importance,  an  annotation  reference  is  made. 

(2)  Clauses  purporting  to  exempt  pending  litigation  from  the  opera- 
tion of  the  law  are  numerous.  These  clauses  have  been  employed  without 
discrimination,  and  in  many  instances  their  true  function  has  been  abused. 
Their  presence  in  many  cases  needlessly  pads  the  statutes  and  thus  pre- 
sents a  troublesome  problem  of  codification.  It  is  believed  that  the  most 
satisfactory  way  to  handle  them  is  by  a  reference  in  an  annotation  para- 
graph titled  "Pending  Litigation  Not  Affected." 

(3)  Constitutionality  or  separability  clauses,  providing  that  if  any  part 
of  an  act  is  held  invalid,  the  remainder  shall  not  be  affected,  have  been 
given  weight  by  the  courts,  but  since  these  clauses  have  a  restricted  utility, 
they  will  be  referred  to  in  an  annotation  reference  headed  "Constitutionality" 
under  the  first  of  the  sections  to  which  the  clause  applies. 

The  function  of  these  stock  annotation  paragraphs  should  soon  become 
familiar  to  the  users  of  the  code,  and  effectively  relieve  the  statutes  of 
some  congestion. 

For  what  purposes  are  the  general  public  statutes  to  be  examined? 
Questions  of  policy  are  carefully  avoided.  "State  policies  originate  in  the 
legislature;  they  form  no  proper  part  of  statutory  revision.  Revision  deals 
with  details,  not  with  fundamentals."  The  defects  which  are  sought  to  be 
corrected  by  the  codification  are  those  arising  from  obsolete  provisions,  con- 
flicts, duplications,  ambiguities  and  imperfections  of  form. 

The  review  of  the  statutes  follows  a  pattern  by  which  each  statute  is 
examined  from  five  different  perspectives.  These  are  as  follows: 

(1)  The  black  letter-  title,  which  should  accurately  convey  the  purport 
of  the  section  in  general  terms.  These  titles  are  frequently  changed,  either 
because  as  originally  written  they  were  incomplete  or  inaccurate  or  because 
by  subsequent  amendments  they  have  been  rendered  so.  Of  course,  if  the 
statute  has  not  appeared  in  a  prior  codification,  the  title  must  be  written 
for  it. 

(2)  The  ivording,  which  is  checked  by  proof-reading  against  the  official 
law  in  the  form  of  the  Consolidated  Statutes  of  1919  or  subsequent  session 
law.  In  case  of  uncertainty  as  to  the  correct  wording  of  the  official  law, 
reference  is  made  to  the  enrolled  bills  in  the  office  of  the  Secretary  of  State. 
In  proof-reading,  amendments  are  fitted  into  their  proper  places. 

(3)  The  section  history,  or  citations  at  the  end  of  each  section  to  prior 
enactments  and  amendments  of  the  section.  If  the  section  was  contained  in 
the  Consolidated  Statutes  of  1919,  the  section  history  as  therein  stated  is 
taken  as  correct  because  of  exigencies  of  time;  if  the  section  has  been 
amended  or  enacted  since  the  Consolidated  Statutes  of  1919,  the  section 
history  is  checked  by  actual  reference  to  the  session  law. 
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(4)  The  content,  which  is  checked  by  an  appraisal  of  the  section  as  a 
clear,  meaningful  statute  and  of  its  relation  to  other  statutes.  It  is  from 
this  perspective  that  an  effort  is  made  to  discover  obsolete  and  unconsti- 
tutional  provisions,   conflicts,    duplications,   formal   errors    and    obscurities. 

(5)  The  indexing,  which  is  checked  as  to  each  statute  by  an  index 
specialist  and  at  least  one  other  lawyer.  The  indexing  is  discussed  in  detail 
later  in  this  article. 

The  mechanics  of  the  work  may  be  of  interest.  As  a  convenient  basis  for 
the  collection  of  the  statutes,  the  page  proof  of  the  publishers'  1939  Code 
is  used.  Errors  ascertained  through  proof-reading  are  corrected  on  this 
proof.  In  order  to  keep  an  accurate  record  of  the  progress  of  the  work,  two 
card  files  are  maintained.  The  first  contains  a  card  for  each  section.  On  each 
card  are  spaces  to  be  checked  when  the  five-way  examination  of  the  statute 
has  been  completed.  Space  is  also  provided  for  index  titles  which  are 
suggested  for  whatever  benefit  they  may  be  to  the  indexing  specialist. 
The  second  file  is  one  composed  of  cards  which  reflect  all  corrections  to  the 
statutes  and  all  recommendations  concerning  them.  The  cards  containing 
these  recommendations  are  periodically  collected  and  assorted  and  the 
recommendations  are  transferred  in  amplified  form  to  the  typewritten 
report  for  the  General  Assembly. 

This  section-by-section  review  is  plowing  up  a  great  number  and  variety 
of  defects.  There  are  many  obsolete,  superseded  and  unconstitutional  pro- 
visions; conflicts,  inconsistencies  and  duplications;  ambiguities  and  obscuri- 
ties. Nourished  by  implied  repeals,  hastily  considered  legislation,  and  the 
lack  of  frequent  revision,  these  defects  have  grown  into  a  thicket  which 
increasingly  impedes  the  search  for  the  law. 

The  recommended  corrections  differ  according  to  the  nature  of  the 
defects.  (In  the  following  examples,  references  are  to  sections  in  Michie's 
1939  Code.) 

Formal  and  obvious  errors  are  corrected  but  noted  for  legislative 
approval.  In  this  category  fall  grammatical  errors,  such  as  the  failure  to 
complete  the  first  sentence  of  the  second  paragraph  of  §  3411  (107),  as  well 
as  obvious  inadvertencies,  such  as  the  use  of  "merger"  for  "severance"  in 
the  third  line  of  §  1224  (q)  or  the  use  of  "heretofore"  in  the  next  to  the 
last  sentence  of  §  1499  when  "theretofore"  was  clearly  intended. 

Obsolete  provisions  are  modernized  wherever  the  essential  utility  of 
the  statutes  of  which  they  are  a  part  remains.  Thus,  in  §§  1545  and  1573, 
references  to  sentencing  prisoners  to  jail  for  work  on  the  county  roads 
must  be  revised  to  conform  to  the  sentence  now  required  by  §  7748  (h) — i.e., 
to  jail,  to  be  assigned  to  work  under  the  State  Highway  and  Public  Works 
Commission.  And  §  3925  requires  a  formal  amendment  to  change  the  two 
year  term  for  sheriffs  to  the  four  year  term  prescribed  by  the  1938  amend- 
ment to  Art.  IV,  §  24,  of  the  constitution. 

However,  where  there  is  no  reason  to  modernize  obsolete  or  superseded 
provisions,  recommendations  for  their  express  repeal  are  made.  Examples 
of  such  provisions  are  the  last  sentence  of  §  45,  fixing  a  maximum  cost  for 
the  publication  of  a  personal  representative's  notice  to  creditors,  which  is 
superseded   by    §    2586,   fixing   charges   for   legal    advertising    at   the   local 
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commercial  rate;  and  §  482,  providing  for  service  of  summons  by  reading, 
which  is  superseded  by  §  479  requiring  only  service  by  delivery. 

Provisions  which  have  been  held  unconstitutional,  such  as  those  of  §§ 
218  (v)  and  2621  (331),  are  indicated  with  a  recommendation  for  express 
repeal.  Further,  legislative  attention  is  called  to  any  provisions  which 
seem  to  contravene  the  federal  or  state  constitutions  although  their  con- 
stitutionality has  never  been  judicially  determined.  Such  provisions  are 
those  of  §  1014  which  seem  to  violate  Art.  IV,  Sec.  24,  of  the  State  Consti- 
tution insofar  as  they  authorize  clerks  of  the  superior  court  to  fill  vacancies 
in  the  office  of  coroner  in  other  than  special  cases,  and  those  of  §  1589,  which 
are  similar  to  provisions  held  invalid  in  Durham  Provision  Co.  v.  Daves, 
190  N.  C.  7.  Wherever  feasible,  a  revision  is  submitted  that  will  bring  the 
statute  clearly  within  constitutional  bounds. 

In  making  recommendations  for  the  elimination  of  conflicts  and  incon- 
sistencies, the  problem  is,  of  course,  to  determine  which  of  the  conflicting 
or  inconsistent  provisions  is  intended  to  be  the  law.  In  some  instances,  this 
is  relatively  simple.  For  example,  in  1939,  §§  2621  (223)  and  2621  (224) 
were  amended  to  change  the  flfteen  day  limit  therein  fixed  to  twenty  days, 
but  through  inadvertence  a  corresponding  amendment  was  not  made  regard- 
ing the  same  time  limit  in  §  2621  (222).  However,  in  other  cases,  the 
legislative  intent  may  become  particularly  elusive.  Section  1180  prohibits 
a  foreign  corporation  from  acting  as  the  personal  representative,  guardian 
or  trustee  under  the  will  of  a  person  domiciled  in  this  state  at  his  death; 
but  §  6376  permits  any  corporation  to  act  as  fiduciary  in  this  state  when 
given  such  charter  powers  and  licensed  by  the  insurance  commissioner. 
The  former  provision  was  a  later  enactment  than  the  latter,  but  any  con- 
struction predicated  on  this  fact  is  complicated  by  the  enactment  of  both 
sections  contemporaneously  in  the  Consolidated  Statutes  of  1919,  and  the 
conflict  should  be  clearly  resolved  by  the  General  Assembly.  Since  the 
elimination  of  this  conflict  involves  policy,  the  problem  is  indicated  but  a 
solution  is  not  suggested.  Again,  it  is  probable  that  §  3895,  which  provides 
that  a  commissioner  to  make  partition  shall  receive  a  maximum  per  diem 
of  three  dollars,  was  intended  to  be  superseded  by  §  766  (a) ,  which  authorizes 
the  clerk  in  all  civil  actions  and  special  proceedings  in  which  commissioners 
are  appointed  to  allow  said  commissioners  a  reasonable  fee.  However,  this 
conclusion  is  debatable  since  §  3895  is  specific  and  §  766  (a)  general,  and 
all  doubt  should  be  removed  by  a  repeal  of  §  3895  or  a  revision  of  §  766  (a) 
to  indicate  an  exception.  The  resolution  of  conflicts  is  increased  in  difficulty 
where  there  are  more  than  two  conflicting  statutes,  as  in  the  case  of  the 
three  statutes  prohibiting  the  hunting  of  game  from  airplanes.  (§§  191  (s), 
2123,  2141    (22)   construed  with  2141    (27)  ). 

Economy  of  wording  is  an  important  consideration  in  view  of  the 
constantly  increasing  volume  of  legislation.  Duplications  are  needless, 
wasteful  and  confusing.  For  example,  there  are  three  statutes  regarding 
the  use  of  the  word  "trust"  in  corporate  names,  (§§  224  (c),  1124,  1142),  two 
statutes  regarding  the  right  of  a  husband  to  convey  when  his  wife  is 
insane,  (§§  1004,  4103  (a)  ),  three  statutes  regarding  the  letting  of 
public  contracts,  (§§  1316  (a),  2830,  7534  (o)l),  and  two  statutes  pro- 
hibiting the   operation   or  possession   of  a   motor   vehicle   equipped   with  a 
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smoke  screen  device,  (§§  2621  (285),  4506  (b)).  The  fact  that  there 
may  be  some  differences  as  between  these  statutes  on  the  same  subject  in 
no  way  justifies  the  retention  of  all  when  a  revision  can  easily  be  made 
embracing  the  provisions  of  all  in  one  statute.  Such  revisions  are  being 
submitted  where  time  has  permitted  their  drafting. 

Appropriate  recommendations  are  made  with  regard  to  other  defects. 
There  are  omissions,  such  as  the  failure  to  provide  in  §  1554  whether  the 
prosecuting  attorney  shall  be  elected  or  appointed;  ambiguities,  such  as  the 
provisions  of  §  1261  (a),  which  could  be  interpreted  as  meaning  either  that 
the  county  shall  pay  one-half  the  costs  and  one-half  the  sums  expended  by 
the  defendant  for  the  transcript  and  printing,  or  that  the  county  shall  pay 
one-half  the  costs  and  all  sums  expended  for  the  transcript  and  printing; 
obscurities,  such  as  sub-division  3  of  §  1241,  the  meaning  of  which  has 
never  been  satisfactorily  interpreted;  unintelligible  statutes  or  provisions, 
such  as  §  1608  (s)l,  where  defective  amending  has  veiled  the  meaning. 

Since  the  judicial  construction  placed  upon  a  statute  becomes  in  con- 
templation of  law  a  part  of  the  statute,  recommendations  are  being  made 
for  the  redrafting  of  statutes  which  do  not  by  their  present  wording  indicate 
a  well-settled  construction  placed  upon  them  by  the  court.  This  promotes 
clarity  in  the  law.  For  example,  it  is  believed  that  §  673,  relating  to  the 
issuance  of  execution  against  the  person  of  a  judgment  debtor,  should  be 
revised  to  reflect  the  judicial  construction  that  a  condition  precedent  to  the 
issuance  of  the  execution  is  the  finding  by  a  jury  of  the  facts  establishing 
the  right  to  such  execution.  In  places,  the  defects  have  reached  astonishing 
proportions. 

In  the  chapter  on  Salaries  and  Fees  as  it  now  appears,  there  are  101 
sections.  In  reviewing  this  chapter,  it  was  necessary  to  make  corrective 
recommendations  with  regard  to  57  of  these  statutes,  and  most  of  the 
defects  were  substantive.  In  the  chapter  on  Regulation  of  Intoxicating 
Liquors,  78  sections  have  been  indicated  for  express  repeal  as  being  obsolete 
or  superseded,  and  21  of  these  sections  now  appear  in  the  publishers'  1939 
code.  Many  obsolete  statutes  were  found  in  the  chapters  on  Game  Laws  and 
Motor  Vehicles.  A  few  of  the  recurring  obsolete  provisions  are  references 
to  the  disability  of  coverture,  (§§  461,  708,  5181),  to  antique  procedural 
provisions,  (§§  479,  840,  876),  to  taxes  no  longer  levied,  (§  1148),  to  state 
agencies  no  longer  in  existence,  (§§  1036,  5031,  7285-7308),  to  county  road 
control,  (§§  1545,  3658,  3725)  and  to  obsolete  salary  and  personnel  provi- 
sions (§§  3852,  3887,  3883).  The  cumulative  effect  of  these  and  other 
inaccuracies  is  tremendous. 

All  recommendations  are  sorted  and  embodied  in  a  legislative  report 
under  one  of  four  different  classifications:  (1)  the  correction  of  formal 
and  obvious  errors;  (2)  the  express  repeal  of  obsolete  or  superseded 
statutes;  (3)  the  clarification  or  re-drafting  of  statutes;  and  (4)  the 
suggestion  of  supplemental  legislation  not  involving  policy. 

The  Index 

The  demand  for  a  satisfactory  index  is,  of  course,  widespread  and 
urgent.  Before  entering  upon  the  indexing  work,  helpful  reference  works 
were    sought    in    vain.    It    became    necessary    to    rely    largely    on    the    ex- 
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perience  gained  by  law  publishers,  on  a  study  of  other  indexes,  and  on  the 
experience  of  the  staff  as  the  work  progressed.  A  few  fundamentals  soon 
became  clear.  Indexing  is  not  an  exact  science,  and  code  indexing  is 
particularly  intricate.  An  index  must  be  constructed  not  by  a  mere 
mechanical  listing  of  definite  titles,  but  by  a  collection  of  ideas  logically 
associated  with  the  statutes,  and  since  individuals  do  not  uniformly  sharei 
the  same  ideas,  the  effectiveness  with  which  any  given  point  is  indexed  will 
vary.  The  work  is  extremely  technical  and  calls  for  a  high  degree  of  imag- 
ination and  a  retentive  memory.  An  easy  pitfall  is  to  index  part  of  a  subject 
in  one  place  and  part  in  another.  Consistency  is  essential.  It  is  not  prac- 
ticable to  follow  the  frequently  offered  suggestion  to  dispense  with  cross 
references  and  reprint  all  the  material  wherever  there  is  a  reference  to  any 
part  of  it.  Such  an  index  would  run  into  many  volumes. 

An  index  must  be  constructed  by  a  careful  section-by-section  reading 
of  the  statutes.  As  each  statute  is  studied,  indexing  ideas  are  written  down. 
These  are  passed  along  to  the  member  of  the  staff  who  specializes  in  the 
indexing  work.  After  supplementing  the  list  with  his  own  ideas,  he  refers 
to  a  card  file  prepared  by  the  publishers  which  shows  in  detail  how  each 
section  in  the  publishers'  1939  code  is  indexed.  By  comparing  the  list  of 
ideas  prepared  by  the  staff  with  the  indexing  of  the  1939  code,  the  accuracy 
and  effectiveness  of  the  present  indexing  can  be  weighed  and  rounded 
out  wherever  necessary  by  the  addition  of  other  references.  To  date,  an 
average  of  about  a  fourth  of  the  present  references,  per  section,  have 
been  added. 

An  effort  is  being  made  to  make  the  index  as  effective  as  possible  for 
use  in  North  Carolina.  Such  references  as  "Martin  Act"  and  "Connor  Act" 
are  being  added.  The  "see"  references  are  being  reduced  to  a  minimum,  and 
inclusive  section  numbers  are  being  placed  after  black-letter  titles  wherever 
possible. 

According  to  present  plans,  there  will  also  be  substantial  improvements 
in  form.  The  index  type  will  be  increased  from  six  point  to  eight  point. 
There  will  be  a  two  column  page.  Deeper  indentations  will  be  made 
for  the  second  and  third  lines  in  order  to  clarify  the  relation  of  the 
references.  Frontal  tables,  similar  to  the  tables  used  in  the  Consolidated 
Statutes  of  1919,  will  be  placed  at  the  head  of  each  chapter,  and  it  is 
believed  that  these  tables  will  render  reference  to  the  general  index 
unnecessary  in  many  cases. 

It  is  believed  that  these  measures,  with  regard  to  both  form  and  sub- 
stance, will  definitely  improve  the  index  of  the  publishers'  1939  code.  An 
intensive  effort  is  being  made  to  insure  this  result. 

The  Ayinotations 

Effective  annotations  are,  of  course,  of  the  utmost  importance.  The 
task  of  examining  and  codifying  the  statutes  has  developed  into  one  of 
such  magnitude  that  so  far  there  has  been  no  time  for  any  extensive  work 
on  the  annotations  in  the  Department  of  Justice.  It  has  therefore  been 
necessary  for  the  time  being  to  assign  the  preparation  of  the  annotations 
to  the  editorial  staff  of  the  publishers.  That  staff  has  been  requested 
to  assemble  the  material  by  a  check  of  the  following  sources: 
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(1)  Shepard's  North  Carolina  Citations  for  cases  citing  the  statute 
by    the    Consolidated    Statutes    or    Michie    Code    number. 

(2)  The  citator  for  cases  citing  the  section  by  the  session  law  citation. 

(3)  The  annotations  of  the  Consolidated  Statutes  of  1919. 

(4)  The  citator  for  cases  citing  the  section  by  its  number  in  the  Revisal 
of  1905. 

(5)  The  annotations  in  Pell's  Revisal  of  1908  for  earlier  cases. 

(6)  The  citator  for  Federal  and  United  States  Supreme  Court  decisions 
affecting  North  Carolina  statutes. 

(7)  The  North  Carolina  Law  Review. 

References  to  standard  treatises  are  also  planned;  and  many  cross- 
references  are  being  made  to  link  related  statutes. 

The  material  thus  gathered  must  be  assorted,  classified,  weighed 
and  edited.  An  effort  will  be  made  to  avoid  annotations  which  are  not 
helpful  to  a  present  understanding  of  the  statute.  It  is  believed  that  the 
proper  function  of  code  annotations  is  to  illuminate  the  statutes,  and 
that  the  annotations  should  not  take  the  scope  of  a  general  digest  of  case 
law. 

Form,  Make-UT),  and  Price 

The  details  here  outlined  with  regard  to  form,  make-up  and  price  are 
those  called  for  by  present  plans. 

The  code  will  be  published  in  four  volumes.  A  one-volume  work  is  no 
longer  practicable  because  of  the  increase  in  the  volume  of  legislation, 
the  great  increase  in  the  size  of  the  index,  the  use  of  much  heavier 
paper,  the  inclusion  of  frontal  tables,  and  the  addition  of  supplemental 
material,  such  as  State  Bar  material  and  additional  comparative  tables 
translating  sections  from  prior  codes  to  the  new  code. 

The  type  of  the  statutes  and  annotations  will  be  the  same  size  as 
that  of  the  publishers'  1939  code.  As  already  indicated,  since  no  money 
was  appropriated  for  the.  publication,  the  publisher's  offer  was  based  on 
a  use  of  much  standing  type.  The  index  type  will  be  eight  point.  Fifty 
pound  paper  will  be  used  instead  of  the  thirty  pound  paper  used  in  the 
publishers'  1939  code.  The  code  will  be  bound  in  a  durable  keratol  binding. 

The  code  will  be  kept  current  for  at  least  six  years  by  pocket  supple- 
ments. Annotation  supplements  will  be  issued  at  intervals  of  six  months. 

The  classification  and  arrangement  of  the  statutes  has  not  been  finally 
decided  upoii.  It  is  likely  that  it  will  take  the  form  of  the  classification 
of  the  fields  of  the  law  into  certain  broad  divisions,  such  as  "Master  and 
Servant,"  "Husband  and  Wife,"  and  the  like.  Within  these  divisions  will 
be  grouped  the  logically  associated  chapters.  For  example,  in  the  division 
titled  "Decedents  Estates,"  one  would  find  the  chapters  on  Administration, 
Will,  Widows,  and  Descent.  Such  an  arrangeinent  seems  to  be  much  more 
effective,  than  an  alphabetical  arrangement  and  will  permit  expansion  by 
the  addition  of  new  chapters  without  upsetting  the  basic  framework. 

If  such  a  classification  is  adopted,  a  change  in  section  numbers  is  inevit- 
able. Although  every  major  revision  of  our  laws  has  resulted  in  a  change 
in  numbers,  the  change  is  always  unpopular,  since  some  initial  confusion 
results  and  references  in  prior  decisions  must  be  translated  to  the  new 
numbers  when  the  decisions  are  studied. 
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The  numbers  should  not  be  changed  unless  the  change  is  justified.  It 
is  believed  that  a  change  is  now  justified  in  ordei'  to  improve  the  arrange- 
ment of  the  statutes  and  the  present  numbering  system  which  is  ill  fitted 
for  expansion  of  the  statutes.  One  such  system  that  is  meeting  with  ap- 
proval in  other  states  is  the  decimal  system  adopted  in  Wisconsin  and 
Florida.  The  outstanding  advantage  of  this  system  is  that  it  is  infinitely 
expansible  and  will  permit  of  the  addition  of  new  statutes  without  changing 
original  numbers.  The  adoption  of  such  a  system  should  insure  against 
another  change  in  numbering. 

The  act  authorizing  the  recodification  provides  that  the  sections  shall 
be  numbered  consecutively,  as  in  the  Consolidated  Statutes  of  1919,  but 
that  blank  section  numbers  may  be  left  at  the  end  of  chapters  for  future 
enactments.  If  this  is  a  limitation  on  the  use  of  the  decimal  or  other 
system  finally  determined  to  be  the  most  satisfactory  for  our  use,  the 
General  Assembly  will  be  asked  to  depart  from  this  limitation  by  adopting 
the  recommended  system  in  the  new  code. 

The  price  of  the  code  will  be  $45.00.  After  an  examination  of  the  prices 
of  codes  in  other  states,  this  price,  was  found  to  be  reasonable  for  an 
annotated  code  not  subsidized  as  to  publication  by  a  state  appropriation. 
Against  this  price,  the  publishers  will  allow  $20.00  for  one  of  their  1939 
codes,  or  $10.00  for  any  of  their  codes  prior  to  the  1939  code.  The  pocket 
supplements  covering  regular  sessions  of  the  General  Assembly  will  be 
$10.00  each.  There  will  be  no  charge  for  supplements  covering  extra  sessions 
unless  the  number  of  pages  required  is  over  thirty,  in  which  case  a  maximum 
of  $5.00  will  be  charged.  There  will  be  no  charge  for  the  interim  annotation 
supplements. 

At  the  end  of  the  period  covered  by  this  report,  approximately  one- 
half  of  the  statutes  contained  in  the  publishers'  1939  code  have  been 
examined.  While  every  eff^ort  is  being  made  to  complete  the  work  for 
submission  to  the  General  Assembly  of  1941,  it  is  apparent  that  the  prepara- 
tion of  a  satisfactory  codification  will  require  greater  time  for  the 
following  reasons: 

1.  The  volume  of  legislation  to  be  examined,  sifted  and  codified  is  much 
greater  than  that  dealt  with  in  any  prior  revision.  In  the  last  one  hundred 
years  the  trend  in  the  volume  of  legislation  enacted  has  been  consistently 
upwards.  Each  revision  of  our  laws  has  involved  a  study  of  more  laws 
than  the  preceding  revision.  As  alreadj^  pointed  out,  it  is  necessary  to 
examine  at  least  13,000  sections  in  preparing  the  current  recodification. 
Further,  the  complexity  in  the  interrelation  of  the  statutes  has  increased. 

2.  The  increase  in  material  has  not  been  offset  by  a  corresponding 
increase  in  time  or  staff.  Four  years  have  been  required  for  the  prepara- 
tion of  some  of  our  recodifications,  and  two  years  for  others.  The  current 
work  will  have  been  underway  with  a  staff  of  the  present  size  for  only 
fourteen  months  when  the  General  Assembly  of  1941  convenes.  And  in- 
evitably, changes  in  personnel  have  broken  the  pace  of  the  work. 

3.  As  hereinbefore  stated,  statutes  cannot  be  effectively  codified  with- 
out some  redrafting.  An  example  is  seen  in  §§  4108-4127,  dealing  with 
year's  support  In  1939,  §  4111  was  amended  to  provide  for  separate  allow- 
ances to  the  widow  and  children.  However,  the  remaining  sections  are 
worded  with   regard  to   the   former  law  under  which   one   allowance  was 
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made  to  the  widow  for  herself  and  the  children.  These  statutes  should 
not  be  left  in  their  present  state  in  a  new  code..  All  such  redrafting  must 
be  done  carefully,  hence  without  haste.  Further,  since  an  attempt  has 
been  made  to  adhere  to  a  schedule  by  which  the  work  would  be  completed 
by  the  1941  Legislature,  much  needed  redrafting  has  necessarily  been  left 
undone  with  merely  a  note  of  the  statutes  in  which  it  is  needed.  There  should 
be  an  opportunity  to  go  back  and  do  this  work. 

4.  The  work  on  the  chapters  or  statutes  relating  to  the  duties  of  state 
agencies,  such  as  the  Commissioner  of  Banks,  Utilities  Commissioner,  and 
Department  of  Agriculture,  should  be  examined  in  detail  by  the  agencies 
affected  (not,  of  course,  as  to  matters  of  policy),  in  order  that  the  work 
may  be  judged  in  the  light  of  practical  experience.  This  involves  time  for 
study  by  the  agencies  and  for  conferences  between  the  agencies  and  the 
Department  of  Justice. 

5.  The  statutes  are  so  interrelated  that  the  work  must  be  completed 
as  a  unit.  Progress  through  the  statutes  throws  new  light  on  the  ground 
covered.  Additional  duplications  or  conflicts  are  noted.  The  work  done  on 
different  statutes  by  the  various  members  of  the  staff  must  be  integrated. 
For  example,  the  chapter  on  Counties  and  County  Commissioners  contains 
many  references  that  must  be  checked  with  information  gained  in  work 
on  the  chapters  on  Roads  and  Highways,  Education,  and  Elections.  Since 
it  is  obviously  impossible  for  each  member  of  the  staff  to  review  all  the 
statutes,  frequent  conferences  must  be  had  in  order  that  problems  may 
be  checked  by  those  most  familiar  with  them. 

6.  Several  chapters  of  the  utmost  importance,  such  as  Education, 
Elections  and  Insurance,  have  not  been  reached  and  will  require  much  study. 

7.  More  time  is  needed  to  make  a  carefully  considered  rearrangement 
of  the  statutes  on  the  basis  of  a  logical  classification  that  will  allow  for 
future   expansion  within  the  fundamental   structure. 

8.  Time  for  extensive  work  on  the  annotations  in  the  codification  divi- 
sion is  urgently  needed. 

In  reviewing  the  statutes,  certain  conclusions  have  been  reached  as  to 
the  reasons  for  the  great  number  of  statutory  defects.  These  are  as 
follows : 

1.  Imjjlied  amendments  or  repeals.  Implied  repeals  are  born  of  the 
stock  provision  appended  to  most  of  the  session  laws  that  "all  laws  and 
clauses  of  laws  in  conflict  with  the  provisions  of  this  act  are  hereby 
repealed."  In  view  of  the  rule  of  construction  that  implied  repeals  are  not 
favored,  and  of  the  fact  that  the  legislative  intent  is  so  vaguely  phrased, 
the  question  of  the  effect  of  this  clause  in  a  given  case  is  usually  very 
difficult  indeed.  The  result  is  that  in  many  cases  the  effect  can  be  satis- 
factorily determined  only  by  a  court  decision.  In  the  absence  of  frequent 
revision,  statutes  dealing  with  the  same  subject  multiply  because  of  the 
doubt  as  to  whether  they  are  intended  to  be  repealed.  This  very  multiplicity 
of  statutes  in  turn  makes  it  easy  for  legislators  to  pass  laws  on  subjects 
already  covered  by  existing  laws,  and  a  vicious  circle  is  formed.  In  states 
where  there  are  permanent  revisors  of  statutes,  implied  repeals  are  kept  at 
a  minimum  because  the  revisor  searches  out  statutes  which  have  apparently 
been  impliedly  repealed  and  draws  bills  for  their  express  repeal.  He  further 
encourages  the  practice  of  specifically  naming  in  a  new  bill  the  law  or  laws 
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intended  to  be  thereby  amended  or  repealed.  An  example  of  how  the  trouble- 
some implied  repealing  clauses  may  be  reduced  is  to  be  seen  in  the  fact 
that  in  Kansas,  two  years  before  a  revisor  was  appointed,  the  clause 
appeared  sixty  times,  but  in  1937,  after  the  revisor's  office  had  begun  to 
function,  it  appeared  only  five  times;  and  in  1937  over  500  sections  of  the 
statutes  were  specifically  amended  or  repealed — an  indication  of  the  trend 
away  from  iinplied  and  toward  express  amendments  or  repeals. 

The  confusing  effect  of  implied  amendments  and  repeals  is  seen  most 
clearly  in  the  troublesome  problems  of  construction  arising  in  those 
chapters  of  the  code  in  which  there  have  been  successive  strata  of  legislation, 
as  in  the  chapters  on  Intoxicating  Liquors,  Game  Laws,  and  Motor  Vehicles. 

2.  Legislation  Enacted  Through  Inadvertence  to  Existing  or  Proposed 
Statutes.  Many  laws  are  enacted  without  any  regard  to  their  effect  upon 
the  existing  body  of  the  statutory  law.  The  inevitable  result  is  that  many 
conflicts,  duplications,  inconsistences,  ambiguities,  and  implied  repeals 
result.  Examples  are  numerous.  Section  65  (a)  was  amended  in  1924  to 
make  it  apply  to  four  counties,  among  which  were  Mecklenburg  and 
Robeson;  yet  in  1929  another  amendment  added  other  counties,  including 
Mecklenburg  and  Robeson.  Further,  many  laws  are  enacted  without 
regard  to  other  laws  proposed  or  enacted  at  the  same  session  of  the 
Legislature.  During  the  Legislature  of  1925  an  amendment  was  made  to 
§  1131  requiring  only  a  majority  vote  of  stockholders  for  an  amendment  to 
a  corporate  charter  (except  as  to  banks  and  building  and  loan  associa- 
tions). Six  days  later  an  act  (now  §  1167  (a)  )  was  passed  providing  that 
a  corporation  could  create  stock  with  or  without  par  value  (which  is  a 
charter  amendment)  by  a  two-thirds  vote  of  the  stockholders.  The  remedy 
for  this  evil  is  to  require  as  a  matter  of  routine  that  all  legislation  be  sub- 
mitted to  a  standing  statutory  revision  committee  in  each  house  of  the 
General  Assembly  or  to  a  State  bill-drafting  or  legislative  research  agency 
or  both  in  order  that  the  proposed  legislation  may  be  checked  against 
existing  law,  all  formal  and  obvious  errors  and  grammatical  defects  cor- 
rected, and  conflicts  ambiguities,  duplications,  and  other  defects  noted  and 
corrected  before  the  bills  become  laws.  It  is  certain  that  such  a  procedure 
would    infinitely    improve    the    quality    of    legislation. 

3.  The  Lack  of  Frequent  Revision.  The  traditional  method  of  revising 
our  statutes  has  been  by  the  periodical  bulk  or  general  revision.  This 
method  served  with  fair  success  until  the  volume  of  legislation  became 
so  large  and  its  nature  so  intricate.  However,  bulk  revisions  can  no  longer 
reach  the  highest  degree  of  effectiveness.  "The  work  is  too  big  and  the 
time  too  short,  to  say  nothing  of  the  difficulty  of  gathering  a  sufficient 
trained  corps,  and  the  necessity  of  dividing  the  work.  Unity  of  purpose  and 
familiarity  with  all  the  parts  are  essential  to  symmetry  in  every  struc- 
ture ....  A  bill  embracing  all  the  general  laws  must  be  taken  by  the  legisla- 
ture on  faith,  or  rejected.    There  can  be  no  legislative  deliberation." 

After  every  revision  (even  at  the  session  at  which  the  revision  is  adopted) 
the  deterioration  of  the  statutes  again  sets  in.  After  several  years  have 
elapsed,  the  confusion  becomes  so  great  that  another  general  revision  is 
necessary.  This  unsatisfactory  situation  can  be  avoided.  The  most  effective 
means  of  keeping  the  defects  in  our  statutory  law  at  a  minimum  is  by  a 
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system    of    continuous    statutory    revision  which    has    worked    with    great 

success  in  Wisconsin,   Iowa,   Kansas,   and  Pennsylvania,   and  has  recently 

been  adopted  in  Minnesota  and  Kentucky.  Florida  has  planned  to  institute 
this  system  in  its  1941  Legislature. 

Under  such  a  system,  a  state  agency  prepares,  between  legislative 
sessions,  a  few  carefully  considered  revision  bills  which  restate  in  simpli- 
fied and  clarified  form  selected  topics  or  chapters  of  the  code.  Those  are 
submitted  for  legislative  consideration,  and,  when  acted  upon,  revision  of 
other  topics  is  undertaken.  Further,  bills  are  also  submitted  for  the  correction 
of  statutory  defects  which  have  developed  since  the  last  session.  Thus, 
implied  repeals  are  kept  at  a  minimum,  and  the  obsolete  statutes,  conflicts, 
duplications,  obscurities  and  inperfections  of  form  are  eliminated  at  the 
earliest  possible  time.  Thus,  the  inevitable  disintegration  is  checked  as 
much  as  possible.  In  some  states,  the  results  appear  in  a  code  with  a  per- 
manent numbering  system  and  a  classification  that  preserves  a  fundamental 
arrangement  while  allowing  for  the  addition  for  new  material. 

The  act  establishing  the  Division  of  Legislative  Drafting  and  Codification 
of  Statutes  in  the  Department  of  Justice  is  silent  regarding  the  performance 
of  any  such  duties  by  the  Division;  however,  there  seems  to  be  no  reason 
why  revision  and  corrective  bills  should  not  be  submitted  by  the  division 
to  the  General  Assembly.  The  Report  of  the  Commission  on  a  State  Depart- 
ment of  Justice  seems  to  have  envisioned  such  a  practice. 
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October  18,  1940 

Hon.  Harry  McMullan,  Attorney  General 
Department  of  Justice 
Raleigh,  N.  C. 

My  dear  Mr.  McMullan  : 

I  have  the  honor  to  submit,  herewith,  the  report  covering  the  activities 
of  the  Bureau  of  Investigation  for  the  year  July  1,  1939  to  July  1,  1940. 

I  also  submit  my  report  as  Director  of  the  Bureau  of  Identification  and 
Investigation  for  the  period  March  15,  1938  to  July  1,  1939. 

Respectfully  yours, 

Fred'k  C.  Handy,  Director. 


REPORT  OF   THE    DIRECTOR   OF   THE   BUREAU   OF 

IDENTIFICATION  AND  INVESTIGATION  TO  THE 

ATTORNEY  GENERAL  FOR  THE  PERIOD: 

MARCH  15,  1938  TO  JULY  1,  1939 


Chapter  349,  Public  Laws  of  North  Carolina,  Session  1937,  ratified 
March  22,  1937,  authorized  the  Governor,  in  his  discretion,  to  create  in  his 
office  a  State  Bureau  of  Identification  and  Investigation,  v^^hich  should 
be  under  the  supervision  and  control  of  the  Governor.  To  finance  the 
Bureau  the  Act  provided  that  in  every  criminal  case  finally  disposed  of  in 
the  criminal  courts  w^herein  the  defendant  is  found  guilty  and  assessed  with 
the  payment  of  costs  there  should  be  assessed  one  dollar  additional  cost 
to  be  collected  and  paid  to  the  Treasurer  of  North  Carolina;  half  of  the 
additional  dollar  cost  to  be  placed  in  a  special  fund  to  be  known  as  the 
"Bureau  of  Identification  and  Investigation  Fund"  and  the  other  half  in 
a  special  fund  to  be  known  as  "The  Law  Enforcement  Officers'  Benefit  Fund." 

The  Act  further  provided  that  the  Bureau  should  not  go  into  operation 
until,  within  the  discretion  of  the  Governor,  sufficient  funds  had  been  col- 
lected to  finance  the  Bureau.  It  was  one  year  after  the  passage  of  the  Act, 
March  15,  1938,  that  the  Governor  decided  that  there  was  sufficient  money 
on  hand  to  proceed  with  organizing  the  Bureau.  On  March  15,  1938,  he 
appointed  a  Director  with  instructions  to  take  all  necessary  steps  to  set  up 
and  operate  an  efficient  and  well  equipped  Bureau.  No  office  space  in  a  State 
building  being  available,  on  April  1,  1938,  the  Director  was  given  desk  space 
on  the  first  floor  of  the  State  Highway  Department  Building  and  a  steno- 
grapher was  employed.  April,  May,  and  June  were  spent  by  the  Director 
first  in  visiting  similar  Bureaus  in  Boston,  Mass.,  Providence,  R.  I.,  Minneola, 
Nassau  County,  New  York,  New  York  City,  and  the  Federal  Bureau  of 
Investigation,  Washington,  D.  C,  to  secure  all  possible  information  and 
advice  that  would  be  of  assistance  in  establishing  the  Bureau;  also,  in 
receiving  applications  for  employment  and  selecting  the  personnel.  On  July 
1,  1938,  the  Director  secured  an  office  of  three  small  rooms  in  the  Carolina 
Hotel  Annex.  The  first  Special  Agent  of  the  Bureau  was  appointed  on 
July  1,  1938.  On  July  18,  1938,  a  second  Special  Agent  and  a  Firearms 
Identification  and  Questioned  Document  Expert  entered  the  service  of  the 
Bureau.  On  August  15,  1938,  a  Fingerprint  Expert  was  employed.  The 
third  Special  Agent  was  appointed  on  November  1,  1938. 

In  addition  to  other  duties  Chapter  349,  Public  Laws  of  North  Carolina, 
Session  1937,  provided  that  the  Bureau  of  Identification  and  Investigation 
should  keep,  as  far  as  possible,  statistics  on  all  convictions  of  crime  in  the 
State  and  summarized  and  tabulated  statements  thereof  should  be  furnished 
to  the  Attorney  General  for  inclusion  in  his  biennial  report.  At  the  time 
the  Bureau  took  over  the  work  of  compiling  the  criminal  statistics  there  was 
an  accumulation  of  two  years  statistics  which  took  over  two  months  to 
summarize  and  tabulate.  Since  July  1,  1939,  this  work  is  being  done  by 
the  Division  of  Civil  and  Criminal  Statistics  of  the  Department  of  Justice. 


366  BIENNIAL  REPORT   OF  ATTORNEY  GENERAL  [Vol.   25] 

The  necessary  scientific  equipment  for  the  Bureau  was  purchased,  but 
could  not  be  put  into  use  until  January,  1939,  when  the  Bureau  was  assigned 
an  office  of  seven  rooms  on  the  fourth  floor  of  the  old  State  Department's 
Building,  located  on  the  corner  of  Edenton  and  Salisbury  Streets.  The 
activities,  scientific  and  investigative,  of  the  Bureau  really  began  after 
moving  into  the  old  State  Department's  Building. 

At  this  time  the  Bureau  endeavored  to  acquaint  the  various  law  enforce- 
ment agencies  of  the  State  of  North  Carolina  with  the  services  which  were 
available  to  them  and  from  then  on  requests  for  assistance  progressively 
increased.  To  July  1,  1939,  at  which  time  the  Bureau  of  Investigation  was 
established,  the  Bureau  of  Identification  and  Investigation  received  one 
hundred  fifty-two  requests  for  assistance.  In  fifty-seven  per  cent  of  these 
cases  the  scientific  facilities  of  the  Bureau  were  utilized.  As  of  June  30, 
1939,  seventy-one  of  these  one  hundred  fifty-two  cases  had  been  considered 
definitely  solved  and  closed.  Fourteen  were  pending  for  final  disposition  in 
the  courts,  or  otherwise,  and  sixty-seven  were  still  under  investigation.  These 
one  hundred  fifty-two  requests  comprised  four  cases  of  assault,  forty-five 
burglaries,  sixteen  embezzlements,  thirty-one  homicides,  seventeen  larceny, 
twelve  robbery,  seven  sex  offenses  and  twenty  miscellaneous. 

The  Legislature  of  1939  passed  the  Act  creating  a  State  Department  of 
Justice  under  the  supervision  and  direction  of  the  Attorney  General.  This 
Act  abolished  the  Bureau  of  Identification  and  Investigation  effective  as  of 
July  1,  1939,  and  in  lieu  thereof  provided  for  the  creation  of  a  Division  in 
the  new  State  Department  of  Justice  to  be  designated  as  the  Bureau  of 
Investigation  and  authorized  the  Attorney  General  to  appoint  a  Director 
for  the  Bureau.  All  the  duties,  power  and  authority,  of  the  abolished 
Bureau  of  Identification  and  Investigation  were  transferred  to  the  newly 
created  Bureau  of  Investigation,  with  the  exception  of  the  duties  of  compiling 
criminal  statistics.  The  Act  provided  that  after  July  1,  1939,  all  appropria- 
tions and  funds  available  for  expenditure  by  the  Bureau  of  Identification 
and  Investigation  set  up  under  the  provisions  of  Chapter  349  of  the  Public 
Laws  of  1937,  and  under  the  provisions  of  Senate  Bill  No.  47  entitled  "Law 
Enforcement  Officers'  Benefit  Fund"  ratified  February  1,  1939,  should  be 
transferred  to  and  made  available  for  expenditure  by  the  Attorney  General 
for  the  exclusive  purpose  of  paying  all  expenses  incurred  in  connection 
with  the  activities  of  the  Bureau  of  Investigation. 


REPORT  OF  THE  DIRECTOR  OF  THE  BUREAU  OF  INVESTI 

CATION  TO  THE  ATTORNEY  CENERAL  FOR  THE 

YEAR:  JULY  1,  1939  TO  JULY  1,  1940 


Chapter  315,  Public  Laws  of  1939,  creating  the  State  Department  of 
Justice,  directed  the  Attorney  General  to  set  up  a  division  therein  to  be 
designated  as  the  Bureau  of  Investigation,  and  appoint  a  Director  thereof. 

The  duties  assigned  were  all  those  imposed  upon  the  State  Bureau  of 
Identification  and  Investigation  created  by  chapter  three  hundred  forty-nine 
of  the  Public  Laws  of  one  thousand  nine  hundred  thirty-seven,  except  the 
duties  therein  imposed  as  to  statistics,  which  duties  were  to  be  performed 
by  the  Division  of  Criminal  and  Civil  Statistics;  all  functions  being  trans- 
ferred to  the  Department  of  Justice  on  the  first  day  of  July,  one  thousand 
nine  hundred  thirty-nine,  from  and  after  which  date  the  Bureau  of  Identi- 
fication and  Investigation  was  abolished. 

The  Director  of  the  Bureau  and  his  assistants  are  given  the  same  power 
of  arrest  as  is  vested  in  the  sheriffs,  their  jurisdiction  being  state-wide. 
It  is  their  duty  to  give  assistance  to  sheriffs,  police  officers,  solicitors,  judges, 
the  Commissioner  of  Paroles,  and  to  investigate  any  crime  committed 
anywhere  in  the  State  when  called  upon  by  the  enforcement  officers  of  the 
State,  and  when  in  the  judgment  of  the  Governor  such  services  may  be 
rendered  with  advantage  to  the  enforcement  of  the  criminal  law. 

The  funds  provided  for  the  maintenance  and  operation  of  the  State 
Bureau  of  Investigation  are  derived  from  monies  collected  and  paid  over 
to  the  Treasurer  of  North  Carolina  in  a  special  fund  for  this  purpose;  and 
consist  of  one-half  of  the  additional  costs  assessed  against  persons  convicted 
in  the  criminal  courts  of  the  State. 

The  personnel  of  the  Bureau  includes  a  number  of  persons  of  training 
and  skill  in  the  investigation  of  crime  and  in  the  preparation  of  evidence 
so  as  to  be  of  service  to  local  enforcement  officers  in  criminal  matters  of 
major  importance. 

In  compliance  with  the  Act  creating  the  Bureau  of  Investigation,  there 
has  been  provided  laboratory  facilities  for  the  analysis  of  evidences  of 
crime,  including  the  determination  of  presence,  quantity  and  character  of 
poisons,  the  character  of  bloodstains,  microscopic  and  other  examinations  of 
materials  associated  with  the  commission  of  crime.  Also  the  examination  and 
analysis  of  projectiles  for  ballistic  imprints,  and  records  which  lead  to  the 
determination  or  identification  of  criminals;  the  examination  and  identi- 
fication of  fingerprints,  and  other  evidence  leading  to  the  identification, 
apprehension,  and  conviction  of  criminals.  To  this  end  the  Bureau  has 
secured  the  most  modern  equipment  employed  in  scientific  crime  detection 
and  has  employed  trained  technicians  in  the  respective  fields  of  scientific 
criminal  investigations. 
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Firearms  Identification  Section 

The  science  of  firearms  identification,  or  forensic  ballistics  as  it  is 
sometimes  popularly  referred  to,  serves  a  two-fold  purpose  in  criminal 
investigations.  First,  as  an  aid  to  the  investigating  office  in  determining  the 
probable  type  of  v^^eapon  used  in  the  commission  of  a  crime.  Second,  in  the 
determination  as  to  vv^hether  a  particular  bullet,  or  cartridge,  was  fired  in 
a  particular  suspected  weapon.  The  instrument  most  widely  used  in  this 
type  of  investigation  is  the  comparison  microscope.  This  instrument  consists 
of  two  compound  microscopes  joined  together  by  an  optical  bridge  in  such 
a  manner  as  to  permit  the  operator  to  view  two  objects  simultaneously, 
side  by  side,  in  a  single  eye  piece.  Accordingly,  when  two  objects,  such  as  a 
bullet  or  a  cartridge  case,  which  have  similar  markings  acquired  from  the 
same  common  source  can  be  brought  together  in  the  eye  piece  and  these 
markings  fused  in  such  a  manner  as  to  make  these  markings  appear  as 
continuous  in  the  same  manner  as  they  would  be  on  either  object  individually. 
In  addition  to  the  possession  of  a  comparison  microscope  the  Firearms 
Identification  Section  is  also  equipped  with  a  wide  field  binocular  microscope, 
analytical  balance,  a  comparison  collection  of  cartridges  and  gunpowder, 
special  bullet  and  shell  photo  stands,  special  photo-micrographic  camera, 
and  various  micrometers,  measures,  and  references.  The  Fireai'ms  Identi- 
fication Section  can  oftimes  be  of  valuable  assistance  to  the  local  authorities 
by  conducting  tests  and  producing  visual  exhibits  through  which  it  is 
possible  to  ascertain  within  reasonable  limits  the  distance  from  the  firearms 
to  the  victim  when  fired. 

Questio7ied  Documents  Section 

The  examination  of  questioned  documents  comprises  the  examination 
of  any  documentary  matter  which  might  be  questioned  by  virtue  of  its 
contents.  Such  examinations  include  comparison  of  handwriting,  type- 
writing, hand  printing,  erasures  and  alterations,  obliterated  and  secret 
writings,  and  comparison  of  papers,  inks,  and  writing  instruments.  Provided 
for  such  examinations  are  a  wide  field  binocular  microscope,  a  compound 
microscope,  various  optical  glasses,  micrometers,  scales,  and  special  measur- 
ing plates.  The  Bureau  has  on  file  a  collection  of  typewriting  standards 
from  the  various  makes  of  typewriters  in  common  use  today  and  extending 
back  over  a  period  of  years.  Cameras  are  vailable  for  the  photography  of 
the  evidence  and  for  the  preparation  of  court  exhibits.  There  are  on  hand 
special  facilities  for  use  in  photography  by  ultra-violet  and  infra-red 
illumination. 

Chemical  Laboratory 

Due  to  the  very  limited  funds  available  the  Bureau  has  not  yet  been 
able  to  establish  a  properly  equipped  chemical  laboratory  and  employ  a 
trained  technician  to  handle  this  work.  As  a  result  of  common  interest  in 
this  type  of  investigation,  satisfactory  working  arrangements  have  been 
effected  with  Dr.  Haywood  M.  Taylor,  pathologist  and  toxicologist  at  Duke 
University  Hospital.  This  service  is  rendered  without  cost  to  the  law  enforce- 
ment agencies  and  includes  the  examination  of  blood,  vital  human  organs; 
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as  well  as  other  materials  such  as  foods,  liquids,  etc.,  and  those  cases 
wherein  poisoning  might  be  suspected.  The  examination  for  blood  and 
semen  stains  is  often  valuable  in  cases  of  rape,  hit  and  run  driving,  murder, 
etc. 

Fingerprint  Section 

The  search  for,  development,  and  identification  of  fingerprints  is  carried 
on  in  this  section.  The  personnel  of  this  section  consists  of  two  experts  and 
contains  the  most  modern  equipment  for  this  type  work.  We  also  maintain 
in  this  section  a  civilian  file. 

The  fingerprint  experts  have  a  thorough  knowledge  of  the  various 
methods  of  obtaining  latent  fingerprints  and  are  prepared  to  do  this  work 
in  the  field  at  the  scene  of  the  crime.  Latent  fingerprints  thus  obtained  are 
then  filed  in  this  section  for  comparison  with  those  of  any  suspects.  These 
latent  fingerprints  are  available  for  immediate  or  future  comparison.  By 
this  method  cases  have  been  solved  as  much  as  seven  months  after  date 
of  occurrence.  In  several  instances  after  the  arrest  of  a  suspect  and  obtaining 
his  fingerprints  we  have  been  able  to  positively  identify  him  as  being  the 
perpetrator  of  a  number  of  unsolved  crimes.  Such  cases  would  remain 
unsolved  unless  the  suspect  would  choose  to  tell  about  them  of  his  own  free 
will  and  accord.  When  an  identification  is  effected  as  to  a  suspect  the  sheriff, 
or  chief  of  police,  from  whom  the  request  was  obtained  is  notified.  The 
expert  then  prepares  the  necessary  charts  for  the  presentation  of  this 
evidence  in  court. 

A  criminal  fingerprint  record  file  is  not  maintained  by  this  section  as  the 
limited  personnel  will  not  permit  this  undertaking,  also  it  would  be  a 
duplication  of  the  file  now  maintained  by  the  Prison  Department. 

Photograjjhy  Section 

As  the  growing  impoi'tance  of  photography  in  criminal  investigation 
is  being  more  and  more  recognized  in  the  courts  the  Bureau  has  accordingly 
set  up  complete  photographic  facilities.  There  are  on  hand  cameras  for 
general  application  and  field  use,  together  with  special  cameras  for  specialized 
application;  including  copying  cameras,  photo-micrographic  cameras,  finger- 
print cameras,  etc.  The  dark  rooms  are  equipped  with  complete  development 
facilities,  including  washers  and  dryers,  printers,  enlargers,  photostatic 
equipment  and  mounting  presses.  Special  lens  are  also  inter-changeable  for 
particular  application  and  photography  by  means  of  ultra-violet  light  and 
infra-red  illumination. 

The  Bureau  is  provided  with  devices  for  listening  and  sound  recording, 
also  a  psychograph  for  use  in  the  detection  of  deception.  There  is  also 
moulage  and  plaster  of  paris,  supplies  and  material,  for  making  casts  of 
such  items  as  tools,  tool  marks,  fingerprints,  wounds,  face  masks  of  unidenti- 
fied dead,  footprints  and  tire  imprints,  and  perishable  evidence.  An  ultra- 
violet ray  lamp  is  available  for  the  flourescent  examination  of  various 
materials,  including  washed  out  blood  stains  and  other  invisible  stains, 
semen  stains,  invisible  laundry  marks,  and  writings  with  sympathetic  ink. 
This  is  also  used  for  the  differentiation  between  inks  and  papers,  determina- 
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tion  of  mechanical  and  chemical  erasures  in  documents,  and  for  the  develop- 
ment of  latent  fingerprints  by  certain  chemical  processes. 

The  Bureau  is  equipped  with  arms  and  munitions  necessary  for  proper 
law  enforcement,  including  two  Thompson  sub-machine  guns,  and  complete 
tear  gas  equipment. 

Since  the  creation  of  the  State  Bureau  of  Investigation  on  July  1,  1939 
to  July  1,  1940,  there  have  been  450  neiv  cases  accepted  and  investigated. 
In  222  of  these  cases  investigation  has  been  completed  and  final  disposition 
effected.  During  the  twelve  months  289  old  cases  were  investigated  and 
108  of  this  number  have  been  completed  and  final  disposition  effected;  or  a 
total  of  739  new  and  old  cases  worked  on  during  the  year.  Of  this  number 
330  cases  have  been  solved  and  finally  disposed  of  by  the  Bureau.  Of  the 
409  remaining  cases  investigation  is  being  continued,  or  they  are  being  held 
open  pending  trial  and  final  disposition  by  the  courts.  There  is  also  included 
under  the  column  "Miscellaneous  Cases"  a  total  of  141  such  cases  received 
and  handled  by  the  Bureau  for  this  period.  Very  little  or  no  investigation 
was  necessary  due  to  the  fact  that  many  of  these  requests  were  not  received 
from  duly  authorized  law  enforcement  agencies. 

During  the  year  there  were  forty-three  requests  received  from  the  Com- 
missioner of  Paroles  for  assistance  in  the  apprehension  and  arrest  of 
persons  on  account  of  the  revocation  of  their  parole. 

The  following  statement  shows  new,  old,  and  miscellaneous  cases  investi- 
gated and  closed  for  each  month  during  the  period  from  July  1,  1939  to 
July  1,  1940: 


MISCELLANEOUS 


NEW  CASES 

Investigated  Closed 

July    22  10 

August  36  16 

September  31  14 

October    40  24 

November    36  ^^  12 

December    50  26 

January    43  27 

February    ____._36  20 

March    46  26 

April    27  16 

May    39  11 

June   44  20 

Totals    ._...450  222 


CASES 

OLD  CASES 

Investigated 

nvestigated 

Closed 

and  Closed 

12 

3 

7 

13 

2 

10 

16 

4 

7 

17 

1 

14 

53 

19 

11 

34 

17 

6 

46 

19 

7 

31 

16 

12 

21 

13 

16 

12 

2 

22 

11 

4 

16 

23 

8 

11 

289 


108 


141 
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I  The  following  classification  of  crime  has  been  adopted  by  the  Bureau  and 

all  cases  received  and  investigated  have  been  assigned  thereunder: 

CRIME  CLASSIFICATION 

A.  Assault  1.  Simple  Assault 

2.  A.D.W.  with  Intent  to  Kill 

3.  Assault  with  Intent  to  Commit  Rape 

4.  All   Others 

B.  Burglary — Breaking  and 

Entering  1.  First  Degree   (occupied) 

2.  Second  Degree  (unoccupied — safecracking) 

E.  Embezzlement — Fraud   1.  Embezzlement 

2.  Forgery 

3.  Worthless  Checks 
I                                                              4.  Extortion 

■  5.  All  Others 

H.  Homicide    1.  First  Degree  Murder 

2.  Second  Degree  Murder 

3.  Manslaughter 

L.  Larceny    1.  Auto 

2.  All  Others 

R.  Robbery    (person) 

S.  Sex   Offenses   1.  Rape 

2.  Abortion 

3.  Adultery  and  Fornication 

4.  Bastardy 

5.  Bigamy 

6.  Buggery 

7.  Incest 

8.  Prostitution 

9.  Seduction 
10.  All  Others 

M.  Miscellaneous   1.  Arson 

2.  Bribery 

3.  Buying  or  Receiving  Stolen  Property 

4.  Conspiracy 

5.  Perjury 

6.  Possession  Burglar  Tools 

7.  Trespass 

8.  Unlawful  Use  or  Possession  Explosives 

9.  Weapons 

10.  Abandonment  and  Non-support 

11.  Escape 

12.  Abduction 

13.  Poisoning 

14.  Resisting  Arrest 

15.  Riot 

16.  Anonymous  Letters 

17.  Pure  Food  and  Drug  Laws 

18.  Prohibition  Laws 

19.  Motor  Vehicle  Laws 

20.  Gambling  and  Lottery 

21.  Parole  Violation 

22.  Probation  Violation. 

23.  Election  Laws 

24.  All  Others 
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The   following   statement   shows    the    number   of   requests    received   by 
counties  and  the  classification  of  the  types  of  crime  investigated  therein: 

Embezzle-  Sex 

Counties  Assault     Burglary       ment       Homicide  Larceny     Robbery   Offenses       Misc. 

Alamance    2  3  2  13  12 

Alexander  1 

Alleghany  .  ,  . 

Anson    1  1  j 

Ashe  

Avery    

Beaufort    2  2  1 

Bertie    2  2 

Bladen   1  1  1  1         ~  2 

Brunswick    1 

Buncombe    1  1 

Burke  4  3 

Cabarrus  1  6  1  . 

Caldwell    

Camden   1  1 

Carteret    3  .1  1 

Caswell    1 

Catawba    11'  1 

Chatham    3  3 

Cherokee    3  1  .        1  • .         1  1 

Chowan   11  1  1 

Clay   2 

Cleveland    1  1  1 

Columbus    1  13 

Craven  

Cumberland    1 

Currituck    

Dare  

Davidson   

Davie   

Duplin   2 

Durham  

Edgecombe    1 

Forsyth   

Franklin    3 

Gaston   2 

Gates    

Graham   

Granville  3 

Greene   

Guilford    

Halifax    

Harnett   1 

Haywood  1 

Henderson    

Hertford   


1 

1 

14 

3 

1 

3 

2 

4 
1 

1 

1 
1 

1 

2 

8 

2 

2 

2 

3 

1 

1 

1 

3 

12 

1 

2 

1 

2 
2 

1 

1 

2 

1 
1 

2 

1 
2 

1 

3 

7 

1 

1 

1 
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E 

nbcsslc- 

Sex 

Counties 

Assault 

Burglary 

ment 

Homicide 

Larceny 

Robbery   Offenses 

Misc 

Hoke    

... 

1 

Hyde 

1 

Iredell    

9 

2 

Jackson    

..„ 

1 

1 

Johnston    



9 

1 

1 

1 

3 

Jones    

Lee  

7 

1 

Lenoir    _ 

— _ 

2 

1 

Lincoln  



Macon    

... 

Madison  

._ 

Martin   

.... 

1 

McDowell    

...    1 

4 

1 

1 

1 

Mecklenburg  __ 

... 

1 

2 

Mitchell  

...  2 

4 

1 

Montgomery  .. 

...  1 

5 

1 

1 

Moore    



33 

1 

1 

Nash    

...  2 

5 

2 

3 

New  Hanover 

3 

Northampton 



1 

1 

1 

1 

Onslow  



2 

1 

Orange    



3 

1 

Pamlico    



1 

Pasquotank  



1 

1 

1 

Pender  



4 

1 

2 

Perquimans    _. 

3 

1 

Person   

1 

Pitt    

...  1 

2 

1 

1 

1 

Polk    .... 



1 

Randolph  



3 

1 

1 

Richmond    

2 

1 

2 

Robeson  

....  3 

5 

1 

2 

1 

2 

Rockingham    .. 

....  1 

1 

1 

Rowan   

1 

1 

1 

Rutherford   .... 

....  3 

3 

1 

1 

Sampson    

....  4 

1 

2 

1 

Scotland    

3 

1 

Stanly    

2 

Stokes    

1 

Surry  



2 

1 

1 

Swain    

Transylvania 

Tyrrell  

1 

1 

Union    

Vance  

10 

2 

5 

Wake   

r.  3 

5 

3 

2 

6 

8 

Warren    

2 

1 

1 

Washington  .... 

1 

Watauga  

.... 

1 

1 

2 

Wayne    

... 

3 

2 

1 

1 

Wilkes    

....  1 

1 

2 

1 

Wilson  

1 

1 

Yadkin    

.""  5 

3 

1 

2 

3 

Yancey    

— 
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The    following    statement    shows    the    number    of    requests    received    by 
counties  and  from  what  sources  requests  were  made: 

Slieriff's  Police        Higli-way  Executive 

Counties  Depts.  Depts.  Patrol    Solicitors  Judges        Dcpts.       Coroner       Misc. 

Alamance    11  1  2 

Alexander  1 

Alleghany   

Anson  1  1 

Ashe  

Avery  _ 

Beaufort    12  1  1 

Bertie    3  1 

Bladen   5  1  _^ 

Brunswick    1 

Buncombe   1  1 

Burke  7 

Cabarrus   16  1 

Caldwell    

Camden   1  1 

Carteret    2  3 

Caswell    1 

Catawba    1  11 

Chatham    6 

Cherokee   6  1 

Chowan   2  2 

Clay    2 

Cleveland    1  2 

Columbus  1  13 

Craven  1  1 

Cumberland 4  7  12  1  4 

Currituck    

Dare  1 

Davidson   3  11 

Davie    1 

Duplin   8  6  11  1 

Durham   3 

Edgecombe    1  1 

Forsyth    12  1  ■ 

Franklin    16  2  2  1 

Gaston   2  11 

Gates    

Graham    2 

Granville  7  2 

Greene   

Guilford  1  2 

Halifax    3  1 

Harnett    10  1 

Haywood   1 

Henderson  1 

Hertford    
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Sheriff's 

Police 

Hiqb'<.t}ay 

Executive 

Cownties 

Depts. 

Depts. 

Patrol 

Solicitors  Judges 

Depts.       Coroner 

Hoke  

___..    1 

Hyde 

1 

Iredell    

___.ll 

Jackson    

..__.  2 

Johnston    

..„__  1 

11 

1 

Jones    

Lee   

.__..  5 

2 

Lenoir    

3 

Lincoln  

■' 

Macon  

Madison  

Martin   

.__..  1 

McDowell    -- 

. ..  2 

4 

Mecklenburg  . 

1 

1 

Mitchell   

..  _  6 

1 

Montgomery   _ 

_____  6 

2 

Moore  

.____13 

21 
5 

1 

Nash    

.-.__  7 

New  Hanover 

.  __  1 

2 

Northampton 

.___  2 

1 

1 

^ 

Onslow    

_____  3 

, 

Orange  

_____  3 

1 

Pamlico    

_____  1 

Pasquotank  __. 

_____  2 

1 

Pender  

_____  5 

1 

1 

Perquimans  ___ 

___..  4 

Person 

1 
3 

1 

Pitt    

_..__  2 

Polk    

_____  1 

Randolph  

3 

2 

Richmond 

1 

3 

1 

Robeson  

_____  5 

6 

2 

1 

Rockingham    _ 

_____  2 

1 

Rowan    

____.  1 

2 

Rutherford    — 

_____  4 

2 

2 

Sampson    

_____  7 

1 

Scotland    

_____  1 

2 

1 

Stanly    

2 

Stokes    

_____  1 

Surry   

1 

3 

Swain  

Transylvania 

Tyrrell  

_ .__  2 

Union  

Vance  

_.___  1 

10 

4 

1 

1 

Wake    

._...  1 

3 

2 

12             4 

Warren    

_  _.  2 

2 

Washington    . 

_____  1 

Watauga 

1 

2 

Wayne   

_____  4 

3 

Wilkes    

_____  4 

1 

Wilson   

1 

1 

Yadkin    

14 

Yancey  
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TOTAL  TYPES  OF  CRIMES  INVESTIGATED  IN 
VARIOUS  COUNTIES: 

Assault    58 

Burglary    217 

Embezzlement    48 

Homicide   44 

Larceny   37 

Robbery  23 

Sex  Offenses  7 

Miscellaneous   65 

TOTAL  REQUESTS  FROM  LAW  ENFORCEMENT 
AGENCIES: 

Sheriff's   Depts.   228 

Police   Depts.   147 

Highway  Patrol  38 

Solicitors   22 

Judges    3 

Executive  Depts 30 

Coroner    : 9 

Miscellaneous    22 

The  personnel  of  the  Bureau  of  Investigation  effective  July  1,  1939, 
was  composed  of  the  Director,  two  technical  assistants,  three  special  agents, 
and  two  stenographers,  or  a  total  of  eight  persons.  During  the  year,  on 
account  of  the  increased  volume  of  requests  for  assistance  from  law 
enforcement  agencies,  two  additional  technicians,  two  special  agents,  and 
one  stenographer,  were  added  to  the  staff;  so  that  effective  July  1,  1940, 
the  total  personnel  consisted  of  thirteen  persons. 

There  are  one  hundred  sheriffs  and  an  estimated  nine  hundred  deputies, 
three  hundred  and  fifty  chiefs  of  police  and  an  estimated  thirty-five  hundred 
police  officers,  one  hundred  coroners,  one  hundred  and  seventy  highway 
patrolmen,  more  than  fifty  judges  and  solicitors,  in  addition  to  the  executive 
and  administrative  departments,  who  were  privileged  to  call  upon  the 
Bureau,  now  composed  of  four  technicians  and  four  special  agents,  for 
assistance  in  the  enforcement  of  criminal  laws  at  all  times  without  cost. 

On  July  1,  1939,  the  Bureau  of  Identification  and  Investigation,  in  com- 
pliance with  the  law,  delivered  over  to  the  Bureau  of  Investigation  all  of 
its  equipment  and  was  assigned  the  occupancy  of  the  same  office  space 
used  by  the  old  Bureau  in  the  State  Department's  Building.  Effective 
June  1,  1940,  the  Bureau  was  assigned,  and  is  now  occupying,  offices  and 
laboratory  space  on  the  first  floor  of  the  new  Justice  Building. 

The  officials  and  agents  of  the  Bureau  have  experienced  the  whole- 
hearted cooperation  of  the  judges,  solicitors,  sheriffs,  police,  highway 
patrolmen  and  all  other  law  enforcement  agencies  throughout  the  State, 
whenever   and  wherever   their  assistance   has   been  requested. 
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SUMMARY  OF  A  FEW  IMPORTANT  CASES  INVESTIGATED 

There  are  listed  here  a  few  of  the  most  important  cases  illustrating  the 
character  of  work  done  in  which  the  Bureau  of  Investigation  was  called 
upon  for   assistance  by  law  enforcement  agencies: 

State  V.  R.  E.  King,  et  al. 
Clifton  L.  Snider,  Victi^n 

Clifton  L.  Snider  in  company  with  A.  P.  Elliott,  both  of  Winston- 
Salem,  N.  C,  drove  their  car  to  Croatan  Forest  in  Carteret  County  and 
pitched  their  tent  near  Stella,  N.  C,  where  they  were  hunting  deer.  About 
midnight  on  November  1,  1939,  while  these  men  were  sleeping  on  cots 
in  their  tent,  Elliott  reported  that  he  was  awakened  by  some  kind  of 
noise.  He  thought  that  Snider  was  snoring  but  later  heard  him  groan. 
Elliott  got  up,  looked  at  Snider  and  found  blood  on  his  head.  After  failing 
to  arouse  Snider,  Elliott  went  out  of  the  tent  and  fired  his  pistol  several 
times  in  an  effort  to  attract  attention.  As  soon  as  possible  he  went  to  a 
near-by  house  and  secured  aid,  removing  Snider  to  a  hospital  at  More- 
head  City,  N.  C,  where  he  died  a  few  hours  after  arrival  from  buck  shot 
wounds  in  his  head  and  body. 

Elliott  was  unable  to  explain  how  his  companion  was  shot  and  no  one 
around  the  scene  of  the  crime  was  able  to  assist  in  solving  the  fatal 
shooting. 

Following  a  request  from  the  Sheriff  of  Carteret  County  for  assistance. 
Agents  of  the  Bureau  interviewed  ninety-seven  persons  living  in  and 
around  the  scene  of  the  crime.  They  learned  that  there  had  been  persons 
in  that  section  hunting  deer  at  night;  known  as  "fire  lighting."  Further 
investigation  disclosed  certain  persons  who  served  as  guides  for  such 
parties.  After  tactfully  questioning  one  of  these  guides  it  developed  that 
he  in  company  with  another  guide  had  taken  two  men  "fire  lighting"  for 
deer  on  the  night  of  the  fatal  shooting,  and  that  as  they  were  passing  the 
tent  in  which  Snider  and  Elliott  were  sleeping  they  saw  a  dim  light  in  the 
tent  and  one  of  their  party  fired  two  loads  of  buck  shot  at  the  tent  thinking 
the  light  to  be  the  eyes  of  a  deer.  After  the  shot  they  then  saw  that  they 
had  fired  into  a  tent  and  the  party  of  four  immediately  left  the  scene  of 
the  shooting  in  their  automobile,  not  stopping  to  inquire  whether  any 
damage  had  been  done. 

After  learning  the  next  day  that  Snider  had  been  fatally  shot  all  four 
of  the  party  agreed  that  they  would  not  divulge  any  facts  which  would 
involve  them.  Upon  being  questioned  separately  they  finally  confessed  that 
they  were  involved  in  the  shooting  and  as  a  result  were  indicted  for 
manslaughter.  The  four  defendants  entered  a  plea  of  not  guilty  but  upon 
the  conclusion  of  the  State's  evidence  they  submitted  a  plea  of  nolo  con- 
tendere in  the  Superior  Court  of  Carteret  County,  where  Judge  Luther 
Hamilton  imposed  sentences  of  three  years  in  the  State's  Prison,  with  a 
fine  of  $500.00  and  costs.  Sentences  were  suspended  upon  condition  of 
good  behavior  for  a  period   of  five   years. 
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State  V.  Charles  Respus 
Claude  S.  Smith,  Victim 

This  is  a  very  interesting  case  handled  by  the  Bureau,  not  that  it  was 
a  major  crime,  but  it  illustrates  the  importance  of  scientific  crime  detection. 

On  August  26,  1939,  a  local  residence  in  Burgaw,  N.  C,  was  entered 
and  robbed  of  approximately  $90.00  in  cash  and  clothing.  This  robbery  oc- 
curred at  night  while  the  family  was  away  from  home. 

A  call  was  received  from  Sheriff  J.  T.  Brown,  Pender  County,  requesting 
assistance  of  the  Bureau  and  an  Agent  was  assigned  to  the  case. 

A  fingerprint  examination  was  made  and  the  premises  searched  for 
other  clues.  A  letter  was  found  just  outside  the  back  door  where  the 
criminal  had  apparently  left  the  house. 

The  letter  was  addressed  to  "Mr.  Monk  Peterson,  Burgaw,  N.  C."  The 
note  inside  was  signed  "Mattie  Dixon."  The  Sheriff  was  holding  Monk 
Peterson  and  Harrison  Lament  in  jail  at  that  time. 

With  this  evidence,  fingerprints  of  the  suspects  and  standard  of 
handwriting  for  comparison.  Agent  returned  to  the  Bureau.  Several  days 
later  Sheriff  Brown  was  notified  that  neither  the  fingerprints  nor  the 
handwriting  compared,  or  were  identical  to  the  suspects.  These  suspects 
were  immediately  released. 

On  September  11,  1939,  the  Bureau  received  another  letter  from  Sheriff 
J.  T.  Brown  enclosing  the  fingerprints  of  James  Boyd  and  Charles  Respus  of 
Burgaw,  N.  C,  together  with  specimens  of  handwriting.  The  Sheriff  re- 
quested that  these  fingerprints  and  standards  of  handwriting  be  compared 
with  the  fingerprints  and  handwriting  found  at  the  home  of  Claude  S. 
Smith  in  Burgaw. 

The  handwriting  was  turned  over  to  the  Document  Examiner  at  the 
Bureau  and  the  fingerprints  were  submitted  to  the  fingerprint  section  for 
comparison.  An  identification  was  immediately  made  in  both  of  these 
sections  as  to  one  of  the  suspects,  Charles  Respus,  and  James  Boyd  was 
exonerated. 

Sheriff  Brown  was  immediately  notified  of  the  results  of  these 
examinations. 

On  October  22,  1939,  Agent  interviewed  Charles  Respus,  who  was  then 
in  jail,  at  which  time  Charles  Respus  vigorously  denied  having  entered 
the  home  of  Claude  Smith.  He  stated  that  the  loot  was  given  him  by  a 
friend.  Pearly  Carr. 

At  this  time  Charles  Respus  did  not  know  that  his  fingerprints  had 
been  found  at  the  scene  of  the  crime,  neither  did  he  know  that  the  letter 
dropped  just  outside  of  the  door  for  the  purpose  of  throwing  suspicion 
on  an  innocent  party  had  been  identified  as  having  been  written  by  him. 

On  October  30,  1939,  the  case  State  v.  Charles  Respus  was  called  in  the 
Superior  Court  of  Pender  County,  North  Carolina.  Just  before  the  trial 
Charles  Respus  was  made  acquainted  with  the  evidence  against  him  and 
when  the  case  was  called  he  entered  a  plea  of  guilty.  Judge  Henry  Stevens, 
after  hearing  the  evidence  of  the  Fingerprint  Expert  and  Document  Ex- 
aminer, imposed  a  sentence  of  eighteen  months  on  the  roads  upon  this 
defendant. 


25]  BIENNIAL  REPORT  OF  THE  ATTORNEY   GENERAL  379 

State  V.  Leroy  Wagstaff 
Mrs.  J.  C.  May,  Victim 

Mrs.  J.  C.  May,  a  resident  of  West  Burlington,  N.  C,  while  sleeping 
in  the  bedroom  of  her  home  was  criminally  attacked  and  raped  shortly 
after  midnight  on  May  22,  1939.  Her  assailant  entered  her  home  in  the 
absence  of  her  husband  and  threatened  her  life  if  she  gave  alarm.  Mrs. 
May  was  able  to  give  a  fair  description  of  the  man  who  attacked  her, 
stating  that  he  was  a  negro,  age  about  thirty,  height  about  5  ft.  8  in.,  weigh- 
ing from  between  150  to  160  pounds.,  had  a  moustache,  and  also  described 
his  clothing.  The  Sheriff  of  Alamance  County  called  upon  the  Bureau 
for  assistance  and  a  Special  Agent  was  immediately  assigned  to  this  case. 
In  company  with  the  Sheriff  the  Special  Agent  interviewed  the  victim 
and  her  husband,  making  an  inspection  of  their  home  and  inquiries  which 
would  assist  them  in  apprehending  any  suspects.  The  surrounding  neighbor- 
hood was  canvassed  for  persons  following  the  description  given  by  the 
victim.  It  developed  that  one  Leroy  Wagstaff  more  nearly  answered  the 
description  than  any  other  person  in  that  section  of  Burlington.  Upon 
searching  for  this  person  it  developed  that  he  had  been  missing  since  the 
night  of  the  crime  and  wanted  notices  were  immediately  prepared  and 
distributed  to  numerous  police  departments  both  within  and  out  of  the 
State. 

All  possible  clues  were  checked  and  numerous  persons  interviewed. 
When  it  was  learned  that  there  was  a  possibility  that  this  criminal  might  be 
harbored  in  the  home  of  one  Jerry  Gantt,  a  relative  of  Wagstaff's  who 
lived  near  Burlington,  Agent  with  the  Sheriff  and  several  Deputies  went 
to  the  home  but  Jerry  Gantt  disclaimed  any  knowledge  of  the  where- 
abouts of  Wagstaff.  Agent  and  the  Sheriff  then  made  a  search  of  the 
house  and  as  Agent  entered  the  attic  of  the  house  he  found  Wagstaff 
crouching  in  the  corner  of  the  roof.  Wagstaff  attacked  the  Agent  but 
was  finally  subdued.  Upon  being  arrested  and  charged  with  the  crime  he 
made  a  confession  to  the  Agent  and  Sheriff  that  he  was  the  guilty  party. 
A  hearing  was  immediately  held  and  he  was  bound  over  to  the  Superior 
Court  of  Alamance  County  for  trial.  On  account  of  the  feeling  in  the  com- 
munity, and  the  fear  of  lynching,  Wagstaff  was  removed  to  the  State's 
Prison,  Raleigh,  for  safe  keeping. 

On  August  14,  1939,  a  true  bill  was  returned  and  the  trial  of  the  case 
was  begun  in  the  Superior  Court  of  Alamance  County  before  Judge  John 
J.  Burney.  The  defendant  entered  a  plea  of  not  guilty  and  denied  his  con- 
fession. After  the  jury  received  the  case  for  consideration  a  member  of 
one  of  the  juror's  family  died  and  the  Judge  ordered  a  mistrial  in  the 
case.  It  was  necessary  for  this  case  to  be  continued  to  a  later  term  of  coui"t. 

On  June  15,  1940,  this  case  was  again  tried  in  the  Superior  Court  of 
Alamance  County,  continuing  through  the  16th,  when  again  this  defendant 
entered  a  plea  of  not  guilty.  At  the  conclusion  of  the  evidence,  the  attorneys' 
argument,  and  the  Judge's  charge,  after  considering  the  case  for  about  one 
hour  the  jury  returned  a  verdict  of  guilty.  Judge  A.  Hall  Johnson  sentenced 
the  defendant  to  death  in  the  gas  chamber  and  set  the  date  of  July  5,  1940, 
for  his  execution.  The  court  entered  an  order  setting  forth  the  conditions 
upon  appeal. 
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State  V.  Lester  Graham  and  Arthur  Freeman 
Cleveland  Jacobs,  Victhn 

On  January  8th,  1939,  about  10:00  P.M.,  Cleveland  Jacobs,  Indian,  resid- 
ing a  few  miles  from  Lumberton,  in  Robeson  County,  was  aroused  by  a  dis- 
turbance at  his  pig  pen  located  about  twenty-five  yards  in  rear  of  his  home. 
As  he  opened  his  door  to  go  investigate,  he  was  met  by  two  blasts  from  a 
shotgun.  The  shots  came  from  the  vicinity  of  the  pig  pen. 

Investigation  revealed  two  fired  20  gauge  shotgun  shells  at  the  point 
from  which  the  shots   appeared  to   have   originated. 

Upon  information  that  a  feud  existed  between  Cleveland  Jacobs,  Lester 
Graham  and  Arthur  Freeman,  Indians,  Sheriff  E.  C.  Wade  of  Robeson 
County  arrested  the  latter  two  and  forwarded  the  20  gauge,  double  barrel 
shotgun,  belonging  to  Graham,  together  with  the  two  fired  shells  found 
at  the  scene  of  the  crime,  to  this  Bureau  for  examination. 

As  a  result  of  an  examination  of  these  exhibits  the  Firearms  Identifi- 
cation Examiner  of  the  Bureau  expressed  the  opinon  that  the  fired  cart- 
ridges  were   discharged   in   the   suspected   weapon. 

On  September  28th,  1939,  the  defendants,  Lester  Graham  and  Arthur 
Freeman,  were  tried  in  the  Superior  Court  of  Robeson  County,  North 
Carolina,  Judge  W.  H.  S.  Burgwyn  presiding. 

After  a  presentation  of  the  testimony  by  the  Bureau's  Firearms  Expert, 
'Counsel  for  the  defendant  submitted  his  clients  to  a  plea  of  guilty.  At 
this  point  Judge  Burgwyn  took  occasion  to  express  in  open  court  his 
opinion  of  the  State  Bureau  of  Investigation,  and  his  remarks  are  quoted 
in  part  herewith :  "I  feel  the  State  of  North  Carolina  is  to  be  commended 
in  having  such  a  Bureau  which  can  send  out  men  of  such  type  as  Mr. 
Powell  who  will  bring  to  our  court  testimony  which  will  assure  that  such 
crimes  as  this  do  not  go  unsolved  and  unpunished. 

"I  wish  to  commend  the  Sheriff  of  this  county  for  calling  in  that  Bureau, 
and  I  recommend  that  every  Sheriff  in  the  State  of  North  Carolina  avail 
himself  of  its  services  at  such  times  as  it  can  offer  evidence  of  the  type 
presented  by  Mr.   Powell  today." 

The  defendant,  Lester  Graham,  was  sentenced  to  five  years  at  hard 
labor,  and  the  other  defendant,  Arthur  Freeman,  received  a  sentence 
from  three  to  five  years  at  hard  labor. 

State  V.  Monday  Patterson 
Monday  Patterson,  Suspect 

On  or  about  July  2,  1939,  Monday  Patterson,  unmarried,  age  twenty 
years,  who  resided  with  her  parents  and  several  sisters  at  Shooting  Creek, 
Clay  County,  N.  C,  was  reported  to  have  given  birth  to  a  baby  which  she 
unlawfully  disposed  of.  The  neighbors  of  the  Pattersons  reported  these 
facts  to  the  Sheriff  of  Clay  County  who  made  a  preliminary  investigation, 
following  which  he  requested  the  assistance  of  the  Bureau. 

An  Agent  was  immediately  assigned  and  in  company  with  the  Sheriff 
interviewed  Monday  Patterson  and  the  other  members  of  her  family,  all 
of  whom  vigorously  denied  that  she  had  given  birth  to  a  baby.  An 
investigation  was  instituted  and  numbers  of  neighbors  were  interviewed. 
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It  developed  from  the  investigation  that  sufficient  evidence  was  obtained 
to  establish  the  fact  that  this  young  woman  had  been  pregnant  imme- 
diately prior  to  the  first  of  July  of  that  year,  and  that  since  that  date 
there  was  no  evidence  of  a  child  being  in  existence.  Affidavits  were  secured 
to  this  effect  and  Monday  Patterson  was  arrested  and  placed  in  the  Clay 
County  jail.  Upon  being  questioned  and  confronted  with  the  evidence 
secured,  she  made  the  statement  that  she  had  taken  certain  drugs  which 
produced  an  abortion  but  she  denied  having  killed  the  child. 

Monday  Patterson  was  indicted  and  placed  on  trial  for  murder  at  the 
October,  1939,  term  of  Superior  Court  of  Clay  County.  Following  the  intro- 
ducion  of  the  evidence  gathered  a  plea  of  guilty  of  abortion  was  submitted 
and  accepted  by  the  court.  She  was  sentenced  by  Judge  J.  Will  Pless  to  a 
term  of  ten  years  in  the  State's  Prison. 

Due  to  the  fact  that  other  instances  similar  to  those  involved  in  this 
case  had  occurred  in  that  community  the  investigation,  trial,  and  punish- 
ment in  the  instant  case  will  no  doubt  have  a  stimulating  effect  in  pre- 
venting such  recurrences. 

State  V.  George  Millis 
Wm.  Hudson,  Victim 

William  Hudson,  white,  about  85  years  old,  respected  citizen  living 
near  Hampstead,  Pender  County,  N.  C,  had  been  missing  from  his  home 
since  February  3,  1940.  Considerable  concern  resulted  among  his  neighbors 
and  searching  parties  were  oi'ganized.  On  February  6,  1940,  his  body  was 
found  some  200  yds.  back  of  his  residence  in  a  thickly  wooded  spot,  where 
he  had  died  from  the  effects  of  being  shot  with  a  twelve  gauge  shotgun 
and  the  wounds  on  his  head  indicated  that  he  had  been  struck  with  an 
axe. 

Shortly  after  his  body  had  been  discovered  the  Sheriff  of  Pender  County 
requested  the  services  of  the  Bureau  for  assistance  in  apprehending  the 
victim's  assailants.  Special  Agents  were  assigned  to  the  case  immediately 
and  in  company  with  members  of  the  Sheriff's  Department  of  Pender  County 
an  investigation  was  instituted.  It  was  learned  that  one  George  Millis,  a 
ne'er-do-well  white  neighbor  of  Hudson's,  displayed  very  little  interest  in  the 
search  for  the  missing  man.  Millis  was  arrested  on  suspicion  of  having 
been  involved  in  the  crime.  Investigation  disclosed  that  Millis  owned  a 
twelve  gauge  shotgun  and  he  was  unable  to  explain  its  whereabouts  at  the 
time  of  his  arrest,  denying  at  the  time  that  he  had  owned  such  a  gun 
for  two  or  three  years.  After  considerable  questioning  by  the  Agents, 
Millis  admitted  that  he  owned  such  a  gun  but  that  he  had  nothing  to  do 
with  the  killing  of  Hudson.  He  stated  that  he  knew  who  committed  the 
crime  and  gave  the  following  story:  Early  Sunday  morning  about  daylight 
an  Indian  whom  he  knew  only  as  "Bill"  came  to  his  house.  The  door  was 
unlatched  and  the  Indian  walked  in,  woke  him  up,  and  told  him  that  Mr. 
Will  Hudson  had  mistreated  him  and  he  (the  Indian)  wanted  to  borrow 
his  shotgun  and  go  down  there  and  kill  the  old  man.  Millis  claimed  that 
he  was  in  bed  at  the  time  the  Indian  came  in  and  did  not  get  up.  He  further 
stated  that  the  Indian  walked  over  to  the  dresser  and  picked  up  the  gun.  That 
as  far  as  he  knew  the  gun  was  not  loaded  but  some  extra  shells  were  on  the 
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dresser.  That  the  Indian  left  with  his  gun  and  was  gone  about  an  hour. 
When  Millis  saw  him  again  the  Indian  told  him  that  he  had  hid  the 
gun  on  the  way  when  returning  to  his  home.  This  story  was  investigated 
and  Agents  were  satisfied  that  it  was  untrue.  When  they  again  inter- 
viewed Millis  he  tried  to  involve  two  local  negro  men  in  this  crime. 

After  checking  all  leads  and  discovering  some  discrepancies  in  Millis' 
statements,  he  was  confronted  with  all  of  the  facts  and  confessed  to  the 
Agents  that  he  had  committed  the  crime  early  on  the  morning  of  February 
4th.  It  developed  that  Hudson  had  some  $30.00  or  $40.00  on  his  person 
and  the  motive  for  the  crime  was  to  get  this  money  from  Hudson.  Millis 
stated  that  he  went  to  Hudson's  home  and  then  walked  to  the  woods  with 
him  for  the  purpose  of  cutting  wood.  After  he  shot  Hudson  with  his  gun 
he  took  Hudson's  axe  and  struck  him  over  the  head  to  make  sure  he  was 
dead.  Millis  then  attempted  to  hide  Hudson's  body  in  the  thick  wooded 
section,  throwing  the  axe  under  a  brush  pile  and  hiding  the  gun  at  another 
spot  in  the  woods. 

There  were  no  eye  witnesses  to  this  crime,  so  that  aside  from  the 
suspicion  it  would  have  been  difficult  to  have  secured  positive  evidence 
had  not  a  confession  been  secured  following  the  investigation. 

Millis  was  indicted  for  first  degree  murder  and  at  his  trial  in  the  Superior 
Court  of  Pender  County  a  plea  was  offered  for  second  degree  murder, 
which  was  accepted  by  the  court  after  hearing  the  evidence  of  the  State. 
Judge  J.  Paul  Frizzelle,  presiding,  sentenced  the  defendant  to  thirty  years 
in  the  State's  Prison. 

State  V.  Zedekiah  Smith 
William  Daniels,  Victivi 

On  Sunday,  October  29,  1939,  William  Daniels,  a  farmer  about  60 
years  of  age,  a  resident  of  Turkey  Township,  Sampson  County,  was  found 
dead  some  500  yds.  from  his  home.  There  was  evidence  that  he  had  been 
struck  over  the  head  at  least  five  times  with  a  blunt  instrument.  He  was 
divorced  from  his  wife  and  lived  alone  on  his  farm.  The  only  motive  for 
the  crime  was  robbery  since  he  was  well  respected  by  his  neighbors  in 
the  community. 

The  Sheriff  of  Sampson  County  requested  the  assistance  of  the  Bureau 
on  October  31st,  two  days  after  the  body  had  been  discovered.  Agents 
were  assigned  immediately  and  in  company  with  the  Sheriff  several 
suspects  were  interviewed.  It  developed  that  one  Zedekiah  Smith,  coloi^ed, 
who  had  no  regular  employment  had  been  spending  some  money  rather 
recklessly.  Upon  being  arrested  he  denied  any  knowledge  of  the  crime 
and  gave  an  alibi  covering  his  whereabouts  at  the  time  of  the  crime.  After 
a  careful  check  of  his  story  it  was  found  that  he  had  not  told  the  truth. 
When  confronted  with  these  facts  he  stated  that  he,  while  in  company 
with  one  Ernest  Aycock,  another  ne'er-do-well  negro,  assaulted  the  victim 
by  hitting  him  on  the  head  with  a  brick  and  they  had  taken  all  of  his  money. 
Aycock  was  arrested  but  denied  having  been  with  Smith,  or  having  any 
knowledge  of  this  crime.  Smith  stated  that  Aycock  had  spent  the  night 
at  his  home  and  had  used  certain  cooking  utensils.  Fingerprint  com- 
parisons were  made  of  the  latent  fingerprints  taken  from  the  cooking 
utensils    and    Aycock's,   which    disclosed    that   Aycock   had   not   used   them 
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but  that  Smith  had.  Aycock  explained  his  whereabouts  satisfactorily  and 
was  exonerated.  When  Smith  was  informed  of  these  facts  he  made  a 
confession  before  the  Sheriff,  our  Agents,  and  several  deputies.  He  ad- 
mitted that  no  one  other  than  himself  had  participated  in  this  crime. 

Smith  was  indicted  for  murder  in  the  first  degree  and  on  February 
8,  1940,  was  tried  in  the  Superior  Court  of  Sampson  County.  A  vigorous 
defense  was  offered  and  many  objections  lodged  in  his  behalf.  At  the 
conclusion  of  the  trial,  after  the  jury  had  considered  the  case  for  about 
an  houi-,  a  verdict  of  guilty  was  rendered.  Judge  R.  Hunt  Parker,  pre- 
siding, imposed  the  sentence  of  death  on  this  defendant. 

There  were  no  eye  witnesses  to  this  crime  and  had  it  not  been  pos- 
sible to  secure  a  confession  it  is  doubtful  that  this  defendant  could  have 
been  found  guilty.  This  investigation  also  resulted  in  exonerating  another 
man  who  had  been  charged  with  taking  part  in  this  crime. 

State  V.  Allen  "Devil"  Oglesby,  et  al. 
Pilot  Mountain  Motor  Company,  Victim 

On  May  9,  1940,  the  S.  G.  Roberts  Wholesale  Company,  New  Bern, 
N.  C,  was  entered  and  $750.00  worth  of  cigarettes  stolen.  A  request  was 
received  from  the  Sheriff  of  Craven  County  for  assistance  and  an  Agent 
was  immediately  assigned  to  this  case.  Preliminary  investigation  satisfied 
the  Agent  that  one  "Devil"  Oglesby,  an  escaped  convict,  who  had  been 
seen  in  New  Bern  on  the  date  of  the  crime  evidently  had  some  connection 
with  this  breaking  and  entering.  Agent  also  had  information  that  Oglesby 
had  made  the  statement  while  a  prisoner  that:  "If  I  get  out  of  here  I 
will  never  roll  another  cigarette."  Associates  and  relatives  of  Oglesby 
were  checked  and  it  was  found  that  he  had  contacts  in  Burlington  and 
Durham  where  he  could  dispose  of  cigarettes. 

After  an  intensive  search  over  a  period  of  twelve  days  Agents  learned 
that  Oglesby  was  in  Durham  in  company  with  one  "Snake"  Newsome, 
another  escaped  convict,  in  addition  to   other  former  convicts. 

During  the  night  of  May  22,  1940,  the  Pilot  Motor  Company  of  Pilot 
Mountain,  N.  C,  was  entered  and  the  safe  blown  and  a  new  Ford  car 
stolen.  One  Reuben  Chappell  of  Durham,  N.  C,  reported  to  the  Durham 
Police  Department  that  his  car  had  been  stolen  on  the  night  of  May  22nd. 
This  car  was  found  in  Pilot  Mountain  and  Chappell  was  immediately  placed 
under  arrest  by  State  Highway  Patrolman  Lt.  Arthur  Moore.  Agents  had 
located  a  Durham  address  while  searching  in  Bui'lington  which  developed 
to  be  the  hide-out  of  a  group  of  criminals.  A  raid  was  made  on  the  house 
on  Fifth  Street  in  Durham,  at  which  time  four  well  known  criminals 
were  apprehended:  "Devil"  Oglesby,  "Snake"  Percy  Newsome,  Graham 
"Spud"  Murphy,  and  Wallace  Rigsbee.  They  had  in  their  possession  four 
pistols,  nitroglycerin,  in  addition  to  a  most  complete  set  of  burglar's 
tools.  The  car  stolen  from  Pilot  Mountain  was  also  recovered. 

These  four  criminals  were  indicted  and  tried  in  the  Superior  Court  of 
Surry  County  at  the  July  term.  Newsome  entered  a  plea  of  guilty,  while  the 
other  three  plead  not  guilty.  After  the  introduction  of  the  evidence  recovered 
in  their  possession  at  the  time  of  their  arrest,  and  the  testimony  of  the 
State's   witnesses,   a   vigorous    defense   was   made    on   behalf  of   the   three 
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defendants  who  had  plead  not  guilty.  A  jury  found  all  of  them  guilty  and 
Judge  W.  H.  S.  Burgwyn  sentenced  each  one  of  the  defendants  to  fifteen 
years  in  the  State's  Prison. 


SUMMARY  OF  A  FEW  MISCELLANEOUS 
CASES  INVESTIGATED 

There  are  listed  here  a  few  miscellaneous  cases  in  which  the  Bureau 
of  Investigation  was  called  upon  for  assistance  by  law  enforcement 
agencies:  ■  _^ 

State  V.  Lloyd  Newman,  et  al. 
Wilson  Drug  Store,  Victim 

On  February  15,  1940,  the  Wilson  Drug  Store  located  at  Belfour, 
Henderson  County,  N.  C,  was  broken  into  and  $1,200.00  in  cash  and 
merchandise  stolen  therefrom.  Sheriff  W.  E.  Davis  of  Henderson  County 
requested  the  assistance  of  the  Bureau  and  an  Agent  was  immediately 
assigned  to  the  case. 

Investigation  led  to  the  arrest  of  Lloyd  Newman  and  Hillard  Thomas 
in  Liberty,  S.  C,  and  they  were  returned  to  Hendersonville,  N.  C.  Mrs. 
Nora  Dunlap  was  also  involved  in  this  crime.  She  was  arrested  and  all 
three  were  bound  over  to  the  Superior  Court  of  Henderson  County. 

They  were  tried  at  the  March,  1940,  term  of  court  and  found  guilty. 
Sentences  as  follows  were  imposed  by  Judge  Frank  M.  Ai-mstrong:  Mrs. 
Nora  Dunlap,  12  months  in  the  State's  Prison;  Lloyd  Newman,  4  to  7  years 
for  breaking  and  entering,  5  years  for  larceny;  Hillard  Thomas,  4% 
to  7  years  for  breaking  and  entering,  and  5  years  for  larceny. 

State  V.  Sheprose  Holland 
Ray  Goodman  Holland,  Victim 

On  June  7,  1939,  the  body  of  Ray  Goodman  Holland,  age  three  years,  was 
found  dead  in  Sutton's  Mill  Pond,  Duplin  County.  The  finding  of  the  body 
created  considerable  suspicion  relative  to  his  death. 

Solicitor  J.  Abner  Barker  requested  the  assistance  of  the  Bureau  and 
Special  Agents  were  immediately  assigned.  Investigation  disclosed  that 
a  $600.00  life  insurance  policy  had  been  secured  a  few  days  prior  to  his 
death  on  the  life  of  the  child,  the  death  benefit  being  payable  to  the  step- 
father. An  autopsy  disclosed  that  the  child  had  been  strangled  and  not 
drowned. 

Sheprose  Holland,  the  stepfather,  was  arrested  after  numerous  wit- 
nesses indicated  their  suspicion  of  his  guilt.  He  was  indicted  for  murder 
and  tried  in  the  Superior  Court  of  Duplin  County,  the  jury  finding  him 
guilty,  and  Judge  Clawson  L.  Williams  sentenced  him  to  die  in  the  State's 
gas  chamber  on  September  8,  1939.  An  appeal  was  perfected  in  the  Supreme 
Court  and  followed  by  an  opinion  confirming  the  judgment  in  the  lower 
court. 
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State  V.  Lewis  Pool  and  Ewell  Eskridge 
Hall  Hardware  Company,  Victim 

On  December  5,  1939,  the  Hall  Hardware  Company,  Roxboro,  N.  C,  was 
broken  into  during  the  night  and  guns  valued  at  $400.00  stolen  there- 
from. 

Mr.  James  C.  Harris,  City  Manager,  Roxboro,  requested  assistance  of 
the  Bureau  in  apprehending  the  criminals.  Agents  were  assigned  and  investi- 
gation resulted  in  the  arrest  of  Lewis  Pool  and  Ewell  Eskridge,  two  Greens- 
boro negroes  who  had  been  seen  around  Roxboro  shortly  before  this  crime 
was  committed.  Following  their  arrest  they  made  a  confession  and  the 
stolen  property  was  recovered. 

On  January  22,  1940,  these  defendants  were  tried  in  the  Superior  Court 
of  Person  County  and  having  been  found  guilty  Judge  Leo  Carr  sentenced 
each  defendant  to  a  term  of  from  4  to  7  years  on  the  public  roads  of  the 
State. 

State  V.  Walter  Lee  and  Pete  Maulden 
Cj-ystal  Laundry,  et  al..  Victims 

On  November  27,  1939,  the  Crystal  Laundry,  Concord,  N.  C,  was  broken 
into,  their  iron  safe  blown  and  all  cash,  checks,  and  private  papers  stolen. 

Chief  B.  F.  Widenhouse,  Concord,  requested  the  assistance  of  the 
Bureau.  An  Agent  was  assigned  at  once  and  investigation  disclosed  similar 
crimes  in  Concord,  Kannapolis,  Seven  Springs,  Salisbury,  and  Jefferson, 
S.  C.  Suspicion  led  to  the  arrest  of  Walter  Lee  and  Pete  Maulden,  from 
whom  a  quantity  of  burglar's  tools  and  some  of  the  stolen  goods  were 
recovered. 

They  were  tried  in  the  Superior  Court  of  Cabarrus  County  and  found 
guilty.  Judge  Donald  Phillips  imposed  sentences  upon  them  as  follows: 
Walter  Lee  was  sentenced  from  15  to  35  years  in  State's  Prison  and  Pete 
Maulden  to  from   5   to   13   years   in   State's   Prison. 

State  V.  Nathan  Cheek,  et  al. 
Harrington  Garage,  Victim  , 

Broadway  Cafe,  Victim 

On  February  22,  1940,  at  about  2:00  A.  M.,  night  policeman  James 
Thomas  of  Broadway,  N.  C,  was  kidnapped,  tied,  and  forced  to  ride  around 
in  a  car  with  two  men  while  several  accomplices  robbed  victims'  places  of 
business.  Among  the  articles  stolen  was  one  twelve  gauge  double  barrel 
shotgun,  one  Springfield  .22  rifle,  one  Weston  bolt  action  rifle,  a  quantity 
of  ammunition,  a  quantity  of  cigarettes,   and  other  merchandise. 

Sheriff  Glenn  Buchanan  of  Lee  County  requested  the  assistance  of 
the  Bureau  shortly  after  these  crimes  were  committed.  An  Agent  was 
immediately  assigned  and  the  investigation  led  to  suspects  in  Greensboro, 
N.  C.  Following  contacts  in  Greensboro  arrest  of  four  suspects  was  made 
and  they  were  returned  to  Lee  County. 

These  parties  were  tried  in  the  Superior  Court  of  Lee  County  at  the 
March,  1940,  term.  They  were  found  guilty  and  sentences  were  imposed 
by  Judge  C.  E.  Thompson  as  follows:  Nathan  Cheek  7  to  10  years  on  the 
public  roads,  Ivey  Heath  5  to  8  years  on  the  public  roads,  Clifton  Anderson 
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4  years  on  the  public  roads,  suspended  on  5  years  probation;  Harold  Han- 
ford  4  years  on  the  public  roads,  suspended  on  5  years  probation. 

State  V.  Will  N.  Sherrin 
Ola  Grey  Sherrin,  Victiin 

On  August  31,  1939,  the  Governor's  Private  Secretary  communicated 
with  the  Bureau  and  advised  that  Mr.  Will  N.  Sherrin  of  Louisburg,  N.  C, 
would  visit  the  Bureau  at  the  suggestion  of  the  Governor.  Mr.  Sherrin  in- 
formed the  Director  that  on  August  24,  1939,  his  daughter,  Ola  Grey 
Sherrin,  19  years  of  age,  disappeared  from  his  home  and  had  not  been 
heard  of  since.  She  had  left  a  note  to  her  father  which  he  turned  over 
to  our  Agent. 

Investigation  was  instituted  in  his  home  community  and  it  developed 
from  interviews  with  other  members  of  the  family  that  the  father  was 
responsible  for  the  daughter's  leaving  home.  The  daughter  was  located  and 
she  charged  her  father  with  improper  relations  and  gave  that  as  her 
reason  for  leaving  home.  Other  members  of  the  family  verified  her  charges 
and  the  father  was  arrested  on  a  warrant  sworn  to  by  the  daughter. 

The  defendant  was  tried  in  the  Superior  Court  of  Franklin  County  at 
the  October,  1939,  term  and  was  found  guilty  of  incest.  He  was  sentenced 
to  10  years  in  the  State's  Prison  by  Judge  W.  C.  Harris. 

State  V.  C.  T.  Hargrove 
Won.  Hargrove,  Victim 

On  April  29,  1939,  C.  T.  Hargrove,  a  former  Deputy  Sheriff  of  Columbus 
County,  beat  his  son  over  the  head  with  a  pistol,  resulting  in  his  death  in 
the  hospital  about  a  week  later.  Solicitor  David  Sinclair  requested  the 
assistance  of  the  Bureau  and  Agents  were  assigned  promptly.  It  developed 
that  C.  T.  Hargrove  had  considerable  influence  in  the  part  of  the  county 
in  which  he  lived  and  that  he  had  many  people  who  were  suspicious  of  his 
doing  them  bodily  harm.  It  was  difi'icult  for  the  Agents  to  receive  local  co- 
operation from  the  citizens  of  that  community;  however,  they  were  able 
to  secure  sufi'icient  evidence  from  a  few  reputable  citizens.  Upon  presenting 
the  facts  to  the  Grand  Jury  a  true  bill  was  found  against  Hargrove  for 
murder,  assault  with  a  deadly  weapon,  and  for  intimidating  witnesses. 

This  defendant  was  tried  in  the  Superior  Court  of  Columbus  County  at 
the  August,  1939,  term.  The  jury  found  him  guilty  of  murder  in  the  second 
degree.  Judge  Henry  Stevens  imposed  a  sentence  of  from  15  to  20  years 
in  the  State's  Prison. 

State  V.  Erskin  G.  Lackey 
'-  Treva  Scott,  Victim 

On  the  night  of  May  21,  1939,  Treva  Scott,  19  years  of  age,  was 
criminally  assaulted  by  a  man  who  had  been  introduced  to  her  as  Howard 
Parker. 

Sheriff  A.  L.  Inscore  of  Yadkin  County  requested  the  assistance  of  the 
Bureau  and  an  Agent  was  immediately  assigned. 

Investigation  developed  following  the  assault  that  her  assailant's  proper 
name   was    Erskin   G.    Lackey.    It   was   found    that   he    had    left   his    home 
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in  an  adjoining  county  and  enlisted  in  the  United  States  Army  through  the 
Charlotte,  N.  C,  office.  He  was  assigned  to  duty  in  the  United  States  Army 
Post  at  Honolulu.  The  Bureau  contacted  the  War  Department  officials  and 
arranged  for  his  return  to  North  Carolina. 

This  defendant  was  tried  in  the  Superior  Court  of  Yadkin  County  at 
the  February,  1940,  term,  at  which  time  the  Solicitor  agreed  to  a  trial  of 
the  defendant  on  the  charges  of  assault  on  a  female.  The  jury  returned 
a  verdict  of  guilty  and  Judge  William  H.  Bobbitt  sentenced  the  defendant 
to  a  term  of  six  months  on  the  roads.  The  sentence  was  suspended  upon 
the  payment  of  the  court  costs,  which  amounted  to  about  $300.00;  further, 
on  the  condition  that  Lackey  be  returned  to  the  United  States  Military 
authorities. 

State  V.  J.  D.  Redmon 
Carl  Smith,  Victim 

On  October  4,  1939,  Cai'l  Smith,  a  respected  citizen  of  Kannapolis,  N.  C, 
was  shot  by  J.  Dick  Redmon,  who  claimed  that  he  did  the  shooting  in 
self-defense. 

Solicitor  Charles  L.  Coggin  requested  the  assistance  of  the  Bureau 
and  an  Agent  was  immediately  assigned  to  work  with  the  Solicitor  in 
preparing  evidence  on  behalf  of  the  State. 

The  defendant  was  tried  in  the  Superior  Court  of  Cabarrus  County 
at  the  January,  1940,  term  and  entered  a  plea  of  not  guilty.  At  the  con- 
clusion of  the  case  the  jury  found  the  defendant  guilty  of  murder  in  the 
second  degree  and  he  was  sentenced  by  Judge  Donald  Phillips  to  serve  from 
10  to  15  years  at  hard  labor  in  the  State's  Prison.  The  defendant  noted  an 
appeal  to  the  Supreme  Court. 

State  V.  Oscar  Bogue,  et  al. 
•-  Dtirant's  Neck  Post  Office,  Victim 

On  April  6,  1940,  the  general  store  and  post  office  at  Durant's  Neck 
was  broken  into  and  two  iron  safes  removed  with  a  loss  of  $1,700.00  in 
cash  and  $11,000.00  in  securities. 

Sheriff  J.  E.  Winslow  of  Perquimans  County  requested  the  assistance 
of  the  Bureau  and  an  Agent  was  immediately  assigned  to  this  case.  Investi- 
gation developed  certain  suspects  who  were  located  in  Norfolk,  Va.,  and 
Elizabeth  City,  N.  C.  Oscar  Bogue,  Joe  Roughton,  Shelton  Cooper  and 
Dock  Phelps  were  arrested  and  bound  over  to  the  Superior  Court  of  Per- 
quimans County. 

They  were  tried  at  the  April  term  of  the  Superior  Court  and  found 
guilty.  Judge  John  J.  Burney  sentenced  Oscar  Bogue,  Joe  Roughton,  and 
Shelton  Cooper  to  from  2  to  3  years  for  breaking  and  entering;  and  5  to 
7  years  for  larceny  and  receiving.  Dock  Phelps  was  sentenced  to  from 
3  to  4  years  for  breaking  and  entering,  and  from  5  to  7  years  for  larceny 
and  receiving;  suspended  on  good  behavior  for  the  next  10  years. 

State  V.  Andrew  Gregory 
Canzada  Gregory,  Victim 

On  January  14,  1940,  Canzada  Gregory,  age  75  years,  who  resided  with 
her    son,    Andrew    Gregory,    in    Somers    Township,    Wilkes    County,    N.    C, 
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was  found  dead  in  her  home.  Her  body  disclosed  that  she  had  been  murdered 
and  her  clothing  had  been  partly  burned. 

Sheriff  C.  T.  Doughton,  Wilkes  County,  requested  the  assistance  of  the 
Bureau  and  Agents  were  assigned  immediately.  Investigation  disclosed 
that  no  one  in  the  neighborhood  had  visited  the  mountain  home  of  the 
Gregorys  immediately  prior  to  her  death  and  suspicion  resulted  in  the 
arrest  of  the  victim's  son,  Andrew  Gregory.  It  developed  that  he  had 
beaten  his  mother  on  numerous  occasions  prior  thereto  and  was  known  to 
be  an  habitual  user  of  alcohol.  Upon  being  questioned  Andrew  Gregory 
stated:  "I  reckon  I  did  it  but  I  don't  remember  how  or  why." 

The  defendant  was  bound  over  to  the  Superior  Court  of  Wilkes  County. 
He  was  tried  at  the  March,  1940,  term  for  second  degree  murder  and 
found  guilty.  Judge  William  H.  Bobbitt  sentenced  him  to  serve  a  term  of 
20   years   in  the   State   Penitentiary. 

State  V.  Charlie  Watkins 
H.  L.  Forbes,  Victim 

On  the  night  of  November  23,  1939,  the  residence  of  H.  L.  Forbes, 
Norlina,  N.  C,  was  entered  and  a  twelve  gauge,  double  barrel  shotgun, 
a  .25  caliber  automatic  pistol,  gold  ear  rings,  an  Elgin  watch,  and  other 
jewelry  was  stolen.  At  about  the  same  time  several  other  robberies  were 
reported  in  that  section.  Chief  of  Police  W.  M.  Carter  requested  the 
assistance  of  the  Bureau  and  an  Agent  was  assigned. 

The  activities  of  several  suspects  were  carefully  checked  and  on  January 
1st  one  Charlie  Watkins  was  arrested  by  Sheriff  W.  J.  Pinnell  of  Warren 
County.  Following  the  questioning  of  Watkins  by  the  Agent  he  admitted 
not  only  the  robbery  of  the  victim's  home  but  also  a  series  of  other  robberies 
in  Shelby,  Henderson,  and  Kings  Mountain.  These  robberies  occurred  be- 
tween October  3,  1939,  when  Watkins  was  released  from  a  prison  camp,  to 
January  1,  1940,  the  date  of  his  arrest. 

The  defendant  was  tried  in  the  Superior  Court  of  Warren  County  at  the 
January,  1940,  term  and  was  sentenced  to  from  8  to  15  years  for  the 
robbery  of  the  Forbes  home;  from  8  to  10  years  for  the  robbery  of  the 
Landon  Davis  home;  and  from  4  to  10  years  for  the  robbery  of  the  B. 
Fleming  home. 

State  V.  Ja^nes  Wade,  et  al. 
Lenoir  Hardware  Covipany,  Victim 

On  November  10,  1939,  the  victim's  place  of  business  was  broken  into 
and  six  guns,  a  quantity  of  ammunition,  knives,  and  other  merchandise 
was  stolen  therefrom.  Chief  of  Police  H.  A.  Rouse,  LaGrange,  requested 
the  assistance  of  the  Bureau  and  an  Agent  was  assigned  to  the  case. 

Investigation  resulted  in  the  arrest  of  James  Wade  and  six  other  ac- 
complices. They  were  bound  over  to  the  Superior  Court  of  Lenoir  County. 
They  were  tried  at  the  December,  1939,  term  and  found  guilty,  being 
sentenced  by  the  court  as  follows:  James  Wade,  18  months  to  3  years; 
Landis  Vinson,  3  to  5  years;  Herman  Harvey  Vinson,  3  to  5  years;  Harold 
Vinson,  3  to  5  years;  Milford  Vinson,  not  guilty;  William  Earl  Farmer,  3 
to  5  years;  Herman  Farmer,  4  to  6  years;  all  suspended  upon  good  behavior 
and  that  they  report  to  the  Court  periodically. 
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I  State  V.  Rudolph  Vail,  et  al. 

B.  F.  Minshew,  Victim 

At  the  request  of  Chief  of  Police  R.  M.  Byrd,  Faison,  N.  C,  the  Bureau 
was  called  upon  to  assist  in  the  apprehension  of  one  Rudolph  Vail,  suspected 
of  being  guilty  of  breaking  and  entering  the  victim's  place  of  business  as 
well  as  several  other  places  in  Duplin  County.  An  Agent  was  assigned 
to  assist  Chief  of  Police  Byrd  and  Rudolph  Vail  was  located  at  Windsor, 
N.  C,  where  he  had  just  been  picked  up  by  Sheriff  F.  M.  Dunstan. 

Agent  returned  Vail  to  Duplin  County  and  upon  questioning  him  he 
admitted  a  series  of  robberies  in  Faison  and  Calypso.  At  this  time  he  in- 
formed the  Agent  that  four  other  persons  were,  implicated  in  the  same 
crimes.  Further  investigation  resulted  in  the  arrest  of  these  parties, 
all  of  whom  were  bound  over  to  the  Superior  Court  of  Duplin  County. 

They  were  tried  at  the  October,  1939,  term  of  court  and  were  found 
guilty.  Judge  Clawson  L.  Williams  pronounced  sentences  as  follows:  Ru- 
dolph Vail,  3  to  5  years  in  State's  Prison;  Ben  Vernon,  Ralph  "Shug" 
Odom,  Odell  Faircloth,  and  Mallard  Dail,  from  18  to  24  months  on  the 
roads,  the  sentence  of  Mallard  Dail  being  suspended  upon  condition  that 
he  remain  of  good  behavior  for  a  period  of  two  years. 

Rudolph  Vail  was  then  delivered  to  the  Sheriff  of  Bertie  County  for 
trial   on   other  charges   held  against  him   in  that   County. 

I  Re:  Blanche  Mclntyre,  Victim 

On  October  2,  1939,  Sheriff  W.  D.  Hines  of  Polk  County  requested  the 
assistance  of  the  Bureau,  stating  that  he  had  a  rather  peculiar  case  of  a 
young  girl  being  bound  and  left  in  the  woods  near  her  home.  This  happened 
upon  two  occasions,  the  first  occurring  about  two  months  prior  to  the  last 
occurrence,  which  was  on  October  1,  1939.  He  stated  that  the  girl  was  not 
harmed  but  that  she  claimed  she  had  been  abducted  by  two  men  who  tied 
her  in  a  lonely  spot  in  the  woods. 

I  '  An  Agent  was  assigned  to  assist  the  Sheriff  and  investigation  disclosed 
the  fact  that  Blanche  Mclntyre,  a  young  unmarried  girl,  had  left  her  home 
on  July  25th  and  on  September  29th  and  in  some  manner  had  tied  herself 
to  a  tree.  When  she  was  found  by  her  brother  her  hands  were  tied  behind 
her  back  with   a  cloth  belt  from   her  dress   and  her  feet  were   tied  with 

i  shoe  laces  from  her  own  shoes.  She  reported  that  two  men,  reported  to  be 
white,  drove  up  in  a  black  sedan,  which  she  believed  to  be  a  Chevrolet,  and 
took  her  into  the  woods  and  tied  her.  She  reported  that  no  harm  was  done 

,  to  her,  nor  was  any  attempt  made  to  assault  her.  Upon  the  second  occasion 
she  was  tied  at  another  spot  in  the  woods  and  a  part  of  her  dress  was  used 
for  this  purpose.  She  was  unable  to  give  any  motives  for  these  acts  and 
upon  being  thoroughly  questioned  she  admitted  that  the  entire  matter  was 
a  hoax.  That  there  was  no  truth  in  any  of  the  statements  she  had  made  as 
to  being  abducted  and  tied;  that  she  had  conceived  this  idea  as  a  means  of 
provoking  publicity. 
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State  V.  Warren  E.  Allen 
Unemployment  Compensation  Commission,  Victim 

Mr.  Adrian  Newton,  Chief  Counsel  of  the  Unemployment  Compensation 
Commission,  requested  the  assistance  of  the  Bureau  in  regard  to  the 
forgery  of  a  number  of  unemployment  compensation  checks,  believed  to 
total   an   amount   of   approximately   $5,000.00. 

The  Examiner  of  Questioned  Documents  was  assigned  to  the  case,  re- 
sulting in  the  arrest  of  Warren  E.  Allen,  a  negro  employee  in  charge  of  a 
division  office  in  Wilmington,  N.  C. 

This  defendant  was  bound  over  to  the  Superior  Court  of  New  Hanover 
County.  He  was  tried  at  the  November,  1939,  term  and  was  found  guilty. 
He  was  sentenced  by  Judge  Henry  L.  Stevens  to  8  years  in  the  State's 
Prison. 

State  V.  Haywood  Bryant 
Mrs.  Reid  Shaw,  Victim 

On  May  10,  1940,  about  midnight,  an  unknown  person  entered  the  home 
of  Mrs.  Reid  Shaw,  located  in  Alamance  County,  and  attempted  rape  upon 
the  victim.  Sheriff  W.  V.  Copeland  of  Alamance  County  requested  the 
assistance  of  the  Bureau  and  Agents  were  immediately  assigned  to  the 
case. 

Investigation  developed  that  suspicion  strongly  pointed  to  one  Haywood 
Bryant,  a  17-year-old  colored  boy,  who  lived  in  that  neighborhood.  Plaster 
casts  of  the  foot  tracks  were  made  and  Bryant  was  taken  into  custody. 
After  considerable  questioning  Bryant  confessed  to  the  Sheriff  and  Agents 
that  he  had  entered  the  home  of  Mrs.  Shaw  and  attempted  to  assault  her 
with  intent  to  commit  rape.  His  confession  was  recorded  on  a  sound  record- 
ing instrument  and  was  introduced  as  evidence  at  the  trial. 

The  defendant  was  tried  in  the  Superior  Court  of  Alamance  County  at 
the  May,  1940,  term  and  was  found  guilty.  He  was  sentenced  by  Judge 
A.   Hall  Johnson   to   life   imprisonment.  .    . 
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1 

2 
1 

2 
21 

2 
23 

3 

2 

1 

1 

1 

1 
1 

27 
3 

11 

1 

Incest _ 

1 

1 
21 

27 
1 

10 
2 
3 

1 

40 

6 
4 
4 

1 
1 

2 
1 

1 

45 
2 

13 
3 

1 

20 
1 

33 
3 

2 

7 

2 

Motor  Vehicle  Laws. 

.... 

9 
6 

Murder:  Second  Degree 

2 

Nuisance   .    

1 

2 

Per'ury.. 

1 

52 
1 

3 

5 
5 

Prohibition  Laws. 

54 

3 

17 

7 

16 

1 

14 

4 
1 

3 

17 

11 

18 

2 

9 

Prostitution 

Rape. 

1 

2 
3 

1 
1 

7 
12 

129 

7 
3 

1 

1 
3 

.... 

2 

Receiving  Stolen  Goods... . 

13 

6 
1 
2 

3 

10 

1 

1 

' 

9 

Trespass.     ...   _ 

3 

1 

2 

3 

Vagrancy     ...   

6 
3 
23 

1 

1 

10 

133 

Worlhless  Check 

9 

7 
8 

169 

3 

7 
15S 

12 

3 
13 

120 

— 

2 
6 

133 

M'sceilaneous. . 

5 

8 

4 
171 

1 
U 

1 

18 

C;onvictions 

Other  Dispositions: 

Acqu.ttals 

Noli.!  Pros 


91 
203 
294 


Convict  ons 342 

Other  Dispositions. 

Acqu' ttais 74 

Nolle  Pros 2^ 

287 
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BIENNIAL  REPORT  OF  THE  ATTORNEY  GENERAL 


[Vol. 


THIRD  JUDICIAL  DISTRICT 

IN  SUPERIOR  COURT 


July  1. 1238— July  1,  1939 

July  1,  1939— July  1,  1940 

Convictions 

Other  Dispositions 

Convictions 

Other  Dispositions 

Offense 

Wl 
M 

lite 
F 

Ccl 

M 

ored 
F 

W 

M 

lite 
F 

Col 
M 

ored 
F 

White 

M      F 

Colored 
M      F 

W 
M 

lite 
F 

Col 

M 

ored 
F 

Abandonment 

1 

1 

3 
1 

2 

2 

2 

Abortion .-- 

1 

1 
3 

2 
7 
5 
3 
3 

1 

1 

3 

4 

.... 

4 
1 
4 
5 
3 
3 

1 

Assault  (secret) _-  -  .  .. 

Assault  on  Female...   .     . 

1 
9 
3 
1 

3 

4 

1 

1 

2 

11 

1 

Assault  with  deadly  weapon 

Assault  with  intent  to  kilL. .     _. 

3 

2 

2 

.... 

Assault  with  intent  to  rape.. 

1 

1 

6 

1 

54 

2 
1 

2 
19 

.... 

3 
42 

4 

7 

Breaking  and  Entering 

Burglary:  Second  Degree         .    . 

23 

2 

6 

1 

.... 

4 

3 

1 

Carnal  Knowledge . .         ...... 

2 

3 

2 

Carrying  Concealed  Weapon 

1 

2 

1 

1 
1 

2 

1 
1 

--- 

Embezzlement .  .. 

2 
1 
4 

1 

2 
1 
4 

2 

1 
3 

1 
3 

False  Pretense 

2 
6 

1 

2 

9 
3 

4 

7 

3 
1 

Gaming  and  Lottery  Laws 

2 

Injury  to  Property...     ..  ...   . 

2 

9 
2 
1 
1 
4 

1 

1 
8 
1 
5 

23 
4 
4 

32 
3 

8 
1 
4 

7 
1 

5 
3 
2 
1 

19 
5 
1 

14 
3 

6 

1 

4 

2 

1 

2 
3 

1 

.... 

1 

.... 

2 

4 

.... 

4 

1 

3 
2 
3 

3 

1 

5 

1 

2 

] 

.... 

2 

3 

1 

2 

2 

.... 

3 

1 
2 

7 
1 

3 

.... 

.... 

1 

1 
1 

1 
2 

50 

.... 

1 

3 

3 

4 

5 
1 
11 

2 

3 
11 

123 

1 
7 

1 
4 

1 

3 

28 

Worthless  Check 

1 

5 

99 

4 

9 

2 
154 

35 

1 
9 

40 

--- 

1 

.... 

1 
9 

100 

3 

58 

4 

" 

Convictions 277 

Other  Dispositions: 

Acquittals .  57 

Nolle  Pros . 48 


Convictions 241 

Other  Dispositions: 

Acquittals 39 

Nolle  Pros 43 


105 


82 


25] 
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FOURTH  JUDICIAL  DISTRICT 

IN  SUPERIOR  COURT 


July  1,  1938— July  1,  1939 

July  1.  1939— July  1.  1940 

Convictions 

Other  Dispositions 

Convictions 

Other  Dispositions 

Offense 

Wl 
M 

lite 
F 

Col 
M 

ored 
F 

Wl 
M 

lite 
F 

Col 

M 

ored 
F 

W 
M 

lite 
F 

Col 
M 

ored 
F 

Wl 

M 

lite 
F 

Col 
M 

ored 
F 

1 

9 

1 

3 

3 

5 

4 

1 

1 
1 

Assault 

8 
3 
12 

1 

4 

1 

23 
5 

22 
6 
10 

1 

9 
4 

18 
1 

2 

1 

2 

Assault  on  Female  . 

3 

3 

2 

2 

Assault  with  intent  to  kill 

Assault  with  intent  to  rape. .    . . 

2 
39 

4 

38 

3 

2 

64 

---- 

1 

1 
11 

Breaking  and  Entering  

4 

--- 

63 
1 

2 

3 

1 

--- 

Burglary:  First  Degree 

1 

2 
2 

1 
4 

4 
1 

1 
1 

._.. 

2 
1 



2 

1 

4 

1 

--- 

—  - 

1 

1 

6 

2G 
26 

1 

1 

1 

3 

27 
2 

"2 

1 
5 

3 

1 

--- 

1 

1 

3 

1 

9 
1 

2 
1 

7 
4 

3 
51 

6 
6 

Larceny 

34 
3 
14 

2 

40 

8 
18 

3 

8 
4 

55 
30 

12 
10 

353 

1 

1 

10 
2 
15 

7 
1 
3 

Motor  Vehicle  Laws 

Murder:  First  Dpgree 

Murder:  Second  Degree  .    _ 

5 

3 

2 

2 

---- 

5 
1 

1 

2 
2 

1 

4 

NoD-Support- 

Worthless  Check 

3 
13 

217 

15 

1 
193 

2 
10 

1 
6 

58 

4 

1 
5 

227 

Miscellaneous 

1 
9 

5 
40 

3 

1 
10 

13 

79 

2 

5 

43 

1 
4 

Convictions 435 

Other  Dispositions: 

Acquittals. 51 

Nolle  Pros 59 


Convictions 594 

Other  Dispositions: 

Acquittals 60 

Nolle  Pros 68 


no 


128 
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BIENNIAL  REPORT  OF  THE  ATTORNEY  GENERAL 


[Vol. 


FIFTH  JUDICIAL  DISTRICT 

IN  SUPERIOR  COURT 


July  1,  1938 

-July  1,  1939 

July  1,  1939- July  1,  1940 

' 

Convictions 

Other  Dispositions 

Convictions 

Other  Dispositions 

Offense 

W 
M 

lite 

F 

Col 
M 

ored 

W 

M 

lite 
F 

Col 
M 

ored 
F 

Wl 
M 

lite 
F 

Col 

M 

ored 
F 

M 

lite 
F 

Col 

M 

ored 
F 

3 

3 

1 
2 
2 
19 
4 

6 

.... 

2 
1 
6 

1 
1 

1 

1 

1 

3 

8 

.... 

Assault --   -     .- 

6 
fi 
12 

2 

Assault  with  deadly  weapon 

Assault  with  intent  to  kill 

6 

1 

11 

1 

3 

1 

1 

6 

1 

2 

7 

1 
1 

2 

1 

Bigamy 

1 

36 
4 
5 
1 
1 
1 
1 
2 

1 
1 

1 

1 

1 

16 
1 
1 

2 

44 
1 
2 

12 
1 
1 

? 

2 

1 
1 

Carrying  Concealed  Weapon.  _ . 

2 

2 

2 
6 
1 
4 
1 

39 
1 

22 
1 
2 
5 

1 

1 

1 

Fraud 

3 
2 

1 
1 

6 

4 

2 
1 

3 
1 

20 

5 

1 

34 

2 
3 

8 
1 
1 

15 
1 

9 

1 

1 

8 
2 
3 
3 

1 
1 



6 

3 

1 

Motor  Vehicle  Laws 

7 

1 

14 

3 

1 

.... 

1 

.... 

1 

1 

1 

3 
2 

1 

11 

14 

1 
3 
9 

.... 

! 

2 

8 

2 

9 

2 

2 

3 

1 
1 

14 

__   _ 

3 
1 

7 

2 

.... 

3 

1 

2 

1 

1 

2 

1 

1 

2 

.... 

... 

.... 

2 

.... 

1 
1 

1 

3 
160 

5 

6 
3 

58 

5 

1 
5 

48 

.... 

11 

4 

6 

67 

.... 

2 

3 
164 

1 

83 

5 

6 

84 

4 

4 

32 

7 

Convictions 331 

Other  Dispositions: 

Acquittals 21 

Nolle  Pros 96 


Convictions I76 

Other  Dispositiors: 

Acquittals 57 

Nolle  Pros 53 


117 


110 


25] 
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SIXTH  JUDICIAL  DISTRICT 

IN  SUPERIOR  COURT 


July  1,  1938— July  1,  1939 

July  1,  1939- 

-July  1.  1940 

Convictions 

Other  Dispoi?itions 

Convictions 

Other  Disrositions 

Offense 

Wl 
M 

ite 
F 

Col 
M 

ored 
F 

Wl 

M 

lit.e 
F 

Col 

M 

ored 
F 

Wl 

M 

lite 
F 

Col 

M 

-(red 
F 

Wl 

ite 
F 

Col 

M 

■)red 
F 

3 

2 

1 

4 
1 

1 

Affray 

1 

2 

1 
3 
5 
21 
1 
1 
1 
1 
1 
9 

2 

1 

3 
9 

4 
2 
16 
5 
1 
1 
2 

1 
4 
2 
1 

2 
2 
19 

1 

2 
3 

8 

9 
5 

1 

1 

2 

3 

2 

1 

14 

2 

2 

—  - 

1 

1 
1 
5 

2 

1 

3 

8 
2 

1 

27 

2 

26 
3 

1 

1 
1 
2 

.... 

1 
1 

3 

-  - 

1 

1 
3 

1 

— - 

—  - 

3 

2 

3 

3 

1 

1 

1 

Disorderly  CondTict _ 

4 

Disorderly  House     

1 

2 

3 

3 

1 

7 

1 

1 

1 

4 

12 

1 

1 

Escape. 

2 
7 
1 

2 

1 

1 

1 
4 

5 

6 

1 

2 

1 
1 
1 

18 
3 
3 

1 

1 
15 

3 
21 

1 

1 
21 

8 
6 

1 
8 

2 
1 

2 
15 

7 

2 
1 

1 

Larceny 

23 
1 

12 
1 
3 
2 

1 
1 

11 
1 
14 

1 
3 

2 

1 
1 

7 
1 
4 

1 

16 

2 

4 

Murder:  First  Degree 

1 

1 
2 
1 
5 
5 
1 
3 
1 

—  - 

4 

1 
1 
1 

24 

1 

2 

1 

1 

28 

4 

18 

1 

2 

1 

5 

1 

1 

1 

20 

1 

5 

5 

1 
2 

2 

1 

1 

1 

1 

2 
3 
1 
3 

1 

1 
1 

7 

1 

2 

—  - 

1 
5 

1 
1 

2 
9 

103 

1 
4 

9 

1 

21 

8l' 

—  - 

4 

-  — 

12 

4 
1 
3 

68 

2 
15 

146 

10 

4 

129 

1 

6 

24 
61 

4 

4 
164 

4 

10 
135 

8 

11 

Convictions 291 

Other  Dispositions: 

Acquittals 52 

Nolle  Pros_--_ 98 

150 


Convictions 311 

Other  Dispositions: 

Acquittals 89 

Nolle  Pros .   105 

194 
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BIENNIAL  REPORT  OF  THE  ATTORNEY  GENERAL, 


[Vol. 


SEVENTH  JUDICIAL  DISTRICT 

IN  SUPERIOR   COURT 


Ju.y  1.  1938- July  1,1939 

July  1   1939— July  1,  1940 

Convictions 

Other  Disposition*! 

Convictions 

Other  Disposition; 

Offense 

M 

lite 
F 

Col 

M 

Dred 
F 

Wl 



M 

ite 
F 

Col 

M 

ored 
F 

Wl 

M 

lite 
F 

Col 

M 

ored 
F 

Wl 

M 

lite 
F 

Col 

M 

ored 
F 

2 

— 

3 

-  — 

5 

7 

2 

1 
1 

B 
8 
4 

1 
1 

1 

3 

2 
4 
4 

Assault - 

Assault  0  1  Female 

Assault  with  deadly  weapon 

Assault  with  intent  to  kill 

1 

25 
18 

2 
4 

2 

1 

13 
15 

3 
2 

1 
1 

2 
2 

1 

2 
3 

---- 

3 
1 
1 
25 
2 

2 
2 
45 
3 
1 
1 

2 

2 

1 

2 

26 

4 

Breaking  and  Entering 

Bur  lary:  Second  Degree 

2 

2 

8fi 

1 

2 

1 
1 

1 

--- 

1 

1 

1 
4 

2 

1 
4 

2 

4 

1 

5 

1 

1 

3 
4 
1 
3 

1 

16 

1 
19 

2 
1 

2 

23 

3 
1 

2 
34 

1 
18 

1 

2 

47 

13 
1 

2 

7 

1 

1 

39 

7 
5 
8 

1 
2 
5 

24 

5 

2 
1 

1 

2 
1 

7 

1 

1 

1 
3 

25 
1 
1 

9 
3 

Murder:  Second  Degree 

1 
9 
1 

14 

5 

] 

1 

—  - 

2 

15 

7 

1 

Receiving  Stolen  Goods 

2 
1 

2 

1 
1 

1 

3 
] 

14 
1 

10 

1 

5 
2 
2 
1 

7 

27 

2 

--- 

1 

7 
2 
1 
2 

235 

1 

1 

1 

___     

Worthless  Cheek 

18 
6 

209 

1 
2 

18 

3 
170 

15 

17 

4 
38 

3 

2 
43 

1 
5 

1 

5 

2  1 

4 

15 

—  - 

Convictions 437 

Other  Dispositions: 

Acquittals 26 

Nolle  Pros 63 


Convictions 429 

Other  Dispositions: 

Acquittals  8 

Nolle  Pros 23 


31 


25] 
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EIGHTH  JUDICIAL  DISTRICT 

IN  SUPERIOR  COURT 


July  1,  1938— July  1,  1939 

July  1,  1939- July  1,  1940 

1 

Convictions 

Other  Dispositions 

onvictions 

Other  Dispositions 

1 

Offense 

Wl 

M 

lite 
F 

Col 

M 

ored 
F 

Wl 

M 

lite 
F 

Col 

M 

or:d 
F 

Wl 
M 

2 

1 

lite 
F 

Col 

M 

ored 
F 

Wl 

M 

lite 
F 

C  1 
M 

Dred 
F 

2 

1 

1 
1 

Affray__         

1 
S 
3 
5 
11 
6 

2 
2 

4 
1 

2 

7 
11 

4 

-- 

13 

2 

3 

2 

2 

2 
1 
1 

1 
1 

3 

3 
9 
2 
3 
8 
1 
52 

3 

18 
4 

1 

1 
1 

1 
8 
1 
1 

---- 

3 

Assault  with  deadly  weapon 

—  - 

-  — 

1 

1 

2 

39 

1 
6 

49 

1 

2 

5 

3 

35 

6 

—  - 

8 
4 

1 

1 

1 
1 
3 

1 

1 

---- 

1 

Carrying  Concealed  Weapon  . . 

3 

Conspir;cy.          

2 
1 
2 
1 

2 

Crime  Agiinst  Nature 

1 
1 

1 

--- 

1 

3 
1 
4 

Disorderly  House 

1 

2 

1 

---- 

1 

3 
1 
1 

8 

1 
1 

14 
8 

1 

3 

1 

4 

1 

---- 

1 

1 
2 

1 

4 
2 

Fornication  and  Adultery- 

Gaming  and  Lottery  Laws 

3 

Incest          -   -  - 

1 

Injury  to  Property 

1 

9 
4 
3 

17 
1 

27 

35 
4 
3 
1 
6 

3 
3 

3 
11 



5 
3 

2 

1 

31 
4 
20 

29 
2 
5 
1 
3 

1 

4 
14 

"2' 

1 
1 

1 

3 

3 
4 
5 

28 

1 

.-.- 

2 

1 

3 

6 

1 

19 

9 

1 
11 

3 

27 
1 

1 

15 

3 

7 

2 

2 

9 

Rape                              

1 
2 

___. 

1 

2 

2 
2 
4 
8 
1 
1 

13 

-  — 

5 

1 

3 
1 
3 

—  - 

4 

Resisting  Officer     . 

3 

14 

2 

1 

1 

4 

1 

1 

3 

9 

2 

-  — 

5 

-  — 

1 
1 

1 

Worthless  Check 

1 
5 

204 

2 
6 

214 

Miscellaneous 

2 

2 
183 

1 
13 

4 

76 

1 

5 

1 

45 

9 

9 

172 

8 

2 
79 

1 

16 

4 
62 

2 

Ccn victions 402 

Other  Dispositions: 

Acquittals 80 

Nolle  Pros 55 

135 


Convictions 403 

Other  Dispositions: 

Acquittals 94 

Nolle  Pros 65 

159 
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[Vol. 


NINTH  JUDICIAL  DISTRICT 

IN  SUPERIOR  COURT 


July  1. 1938— July  1,  1939 

July  1,  1939— July  1.  1940 

Convictions 

Other  Dispositions 

Convictions 

Other  Dispositions 

Offense 

Wl 
M 

lite 
F 

Col 
M 

ored 
F 

Wl 
M 

lite 
F 

Col 

M 

ored 
F 

W 

M 

lite 
F 

Col 

M 

ored 
F 

W 

M 

lite 
F 

Col 

M 

ored 
F 

6 

1 

2 

4 

2 

Abortion   _■ .  .  .. 

1 

2 
2 

13 
3 

32 
8 
2 

1 

1 

1 

Arson  (attempt).              . 

1 
15 

4 

2 
12 
8 

19 
3 
10 

3 

6 
3 
13 
12 
2 
3 
4 
24 

2 
1 

11 
1 

21 
5 
4 
1 

1 
1 

3 
6 
2 
1 
1 

1 

Assault  with  de  dly  weapon..^ „. 

12 
1 
3 
1 

2 

10 
3 
1 

.... 

Bastardy .             _ .     

Breaking  and  Entering 

Burglary:  First  Degree. .     __.   . 

49 

55 
2 

7 

11 

15 

68 

12 

14 

2 
2 
3 

4 

1 

.... 

1 
1 
3 
2 

6 
2 

4 

Carrying  Concealed  Weapon.   .. 

10 

1 

3 

2 

Crime  Against  Nature  . 

1 

1 

Disorderly  House 

2 

8 

2 
3 
9 
3 

1 
3 
1 
2 

4 

20 
1 

2 
1 
4 

2 
7 
1 



4 
1 
1 

2 

1 

1 

10 

1 

2 

Fornication  and  Adultery 

Fraud                   

1 

3 

2 

1 

Incest 

1 

Injury  to  Property  .. 

2 
IQ 

3 
30 

3 

2 
66 

6 
17 

4 
12 

4 
1 

17 
13 

1 
1 

1 
36 
2 
9 
8 
5 

Larceny 

2 

26 
5 
10 



48 
4 
15 

8 
2 
8 

32 

1 

3 

5 
3 

5 

10 

1 

1 
1 
3 

1 

9 

1 
4 

1 

10 
5 
20 

2 
3 

1 

3 

1 
23 

3 

4 

5 

6 

1 

3 

2 
17 

11 

8 

19 

3 
1 

11 

3 

3 

1 

1 

5 
11 

25 
1 
1 
3 
2 

10 

356 

8 
2 

18 
1 
2 
2 
3 

17 

161 

2 

1 

4 

8 
12 

1 
13 
2 
1 
2 
5 
6 

188 

5 
18 

1 

Robbery  .              .... 

.... 

12 

1 

1 

3 

1 

2 
3 
1 
3 

222 

1 

7 

2 
3 

5 

74 

1 
1 

Trespass 

Worthless  Check . 

2 
9 

2 
4 
10 

172 

20 

4 

.... 

Miscel  laneous 

5 

6 
264 

1 

8 

5 

3 
1  1 

7 

Convictions 

Other  Dispositions: 

Acquittals 

Nolle  Pros 


275 
362 


Convictions 

Other  Dispositions: 

Acquittals 

Nolle  Pros 


465 

103 

84 
187 


25] 
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TENTH  JUDICIAL  DISTRICT 

IN  SUPERIOR  COURT 


July  1. 

1938- 

-July  1.  1939 

July  1, 

1939 

-July  1.  1940 

Convictions 

Other  Dispositions 

Convictions 

Other  Dispositions 

Offense 

W 
M 

hite 
F 

Co 

M 

ored 
F 

W 

M 

hite 
F 

Co 
M 

ored 
F 

W 
M 

hite 
F 

Co 

M 

ored 
F 

W 

M 

hite 
F 

Co 

M 

ored 
F 

1 

1 

7 

1 

3 

2 

6 

1 

1 

Affray.. 

2 
6 

Assault. 

1 

3 

3 

Assault  (secret) 

1 

7 
12 
12 
7 
1 
3 

47 
3 

3 

Assault  on  Female 

1 
10 
8 
1 
3 

2 

3 

12 
12 
2 
3 
3 
35 

1 
5 
5 

1 
1 

1 

1 
2 
1 
1 

2 
6 
1 

o 

Assault  with  deadly  weapon 

Assault  with  intent  to  kill 

Assault  with  intent  to  rape..  _ 

1 

1 
1 
1 

4 

3 

1 
1 

Bastardy  _  _    _  _   

1 

2 

Bigamy. 

1 

41 

Breaking  and  Entering.. 

31 

4 

4 

1 

5 

1 

9 

1 

1 

Burglary:  Second  Degree. 

Carnal  Knowledge 

1 

1 
5 

1 
1 

1 

Crime  Against  Nature 

1 

Disorderly  Conduct 

] 

1 

1 

Disorderly  House  .   . 

1 

1 

1 

1 

1 

2 

Embezzlement . 

1 

4 

8 

4 
5 

4 
9 
1 

17 
1 

1 

1 
1 
3 

1 

4 

.... 

Escape 

False  Pretense..  .  .. 

3 

1 
1 

4 

2 

1 
1 

Forgery 

Fornication  and  Adulterv. 

1 

1 

1 

Gaming  and  Lottery  Laws 

8 

4 

1 

1 

Incest 

Injury  to  Property     ...... 

1 
9 
8 
16 

1 
1 

1 

1 
21 
3 
6 
5 
1 
3 

1 

25 

1 

3 

Larceny.  . 

34 
2 

56 
3 
3 
6 
1 

1 
1 

38 
11 
16 
3 
4 
1 

1 
1 

2 
1 

42 
3 

44 

3 
1 

39 
8 

29 

1 
2 

11 

6 

22 

1 

1 

Manslaughter 

Motor  Vehicle  Laws 

Murder:  First  Degree 

Murdei:  Second  Degree.. 

1 

5 
1 
3 
11 
1 

.... 

3 
1 

2 
1 

Non-Support..   . 

2 

1 

1 

1 

Nuisance . 

Perjury ...     ... 

1 

6 
23 

1 

Prohibition  Laws ...   

-Prostitution..             ..  .. 

37 

4 

30 

4 

13 

1 

12 

7 

5 

38 

1 

26 

7 

Rape... 

1 

1 
1 

Receiving  Stolen  Goods . 

5 

7 

1 

1 
2 

10 
1 
2 
2 
3 

11 

104 

1 

1 
1 

1 

Resisting  Officer 

4 

Robbery - 

4 

7 
1 
4 

6 

1 

1 

1 

2 

Seduction,.  . 

Trespass...  . 

6 

2 

1 

1 

1 

5 

93 

Vagrancy  

1 
5 

82 

6 

I 
4 
10 

118 

1 

Worthless  Check 

8 
11 

268 

1 

10 

1 
214 

1 
12 

15 

1 
10 

235 

1 
10 

6 

289 

14 

Miscellaneous 

14 

Convictions 504 

Other  Dispositions: 

Acquittals 80 

Nolle  Pros 127 


Convictions 548 

Other  Dispositions: 

Acquittals 81 

Nolle  Pros 149 


207 


230 


402 


BIENNIAL  REPORT  OF  THE  ATTORNEY  GENERAL 


[Vol. 


ELEVENTH  JUDICIAL  DISTRICT 

IN   SUPERIOR  COURT 


July  1, 

938— July  1, 1939 

July  1, 

939- 

-July  1. 1940 

Convictions 

Other  Dispositions 

Convictions 

Other  Dispositions 

Offense 

Wl 
M 

ite 
F 

Col 

M 

Dred 

T 

Wl 
M 

ite 
F 

Col 

M 

Dred 
F 

Wl 
M 

lite 
F 

Col 

M 

1 

3red 
F 

Wl 
M 

ite 
F 

Col 

M 

ored 
F 

Abandonment 

10 

6 
3 

15 
4 
1 
4 
1 

87 

5 

7 
3 

17 
4 
1 
2 

'Y 

4 
11 
15 

5 

1 

1 

86 

2 

1 
2 

1 

15 
2 
3 
3 

1 
3 

Assault  with  deadly  weapon . 

Assault  with  intent  to  kill 

6 
2 

4 
2 

3 

2 
1 

—  - 

-  — 

Bastardy.-. 

1 

Bigamy 

3 

23 

108 
4 

1 

8 
1 

1 

2 

1 

1 

6 

2 
2 

1 

1 

4 

1 
3 

2 

Disorderly  Conduct 

1 

2 
3 

5 
6 

2 
3 

1 

1 

1 

2 

3 

6 

2 

3 
37 

---- 

2 
1 

1 

1 

2 

9 

1 

2 

10 

1 

1 

1 

1 
2 

1 

1 

2 

2 

27 

8 
1 

8 

2 

9. 

1 

1 

50 

3 

156 

_   __ 

Larceny 

3 
4 

46 
8 

62 
3 

14 
3 
2 
2 

44 

4 
1 

2 
3 
14 

8 
1 
3 

2 
1 

37 
6 

r6 

;;;; 

54 
4 

23 
1 
5 
3 

5 

7 
2 
8 

1 
1 

1 

2 

4 

7 
11 
2 

2 

1 
9 
1 

1 
1 

1 

1 
2 

10 

1 
8 
1 
1 

1 

22 
3 

6 

1 
1 

Prohibition  Laws 

64 

2 

7 

4 

1 

39 
2 

3 

1 

5 

5 

1 

2 
3 
1 
6 

---- 

1 

2 
9 

2 

4 

1 

3 
1 
4 
1 

1 

4 

1 

3 

2 
2 

1 

1 

1 
5 

47 

5 

1 
2 

-  — 

1 

1 

1 

7 
25 

550 

3 
5 

43 

Miscel  laneous 

5 

2£ 

9 
362 

2 
30 

3 

1 
30 

7 

13 
271 

1 
21 

3 
293 

1 
18 

2 

1 
30 

10 

Convictions 

Other  Dispositions: 

Acquittals 

Nolle  Pros 


Convictions .  603 

Other  Dispositions: 

Acquittals 62 

Nolle  Pros 23 


87 


85 


25] 
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TWELFTH  JUDICIAL  DISTRICT 

IN  SUPERIOR  COURT 


July  1,  1938— July  1.  1939 

Julv1,1939— July  1,1940 

Convictions 

Other  Dispositions 

Convictions 

Other  Dispositions 

Offense 

Wh 

M 

ite 
F 

Coif 

M 

red 
F 

Wh 

M 

ite 
F 

Cole 

M 

red 
F 

Wh 

M 

ite 
F 

Coif 
M 

5red 
F 

Wh 
M 

ite 
F 

Cok 
M 

)red 
F 

1 

2 
1 
1 
9 
4 
5 
7 
2 

3 

1 

104 

1 

Affray 

2 

1 

1 

2 
8 
2 

1 
1 

1 
7 
4 
4 
1 
1 

2 
45 

1 

1 
3 
7 
5 
3 

5 

1 

8 
12 

7 
1 

1 
1 

1 
1 

1 

1 
4 

5 

1 

Assault  with  intent  to  kill 

2 

1 

5 

3 

1 

2 

1 

1 

Breaking  and  Entering 

44 
1 

1 

87 
3 

1 

7 

—  - 

6 
1 

4 

1 

1 
3 
2 
2 

1 

1 
1 

---- 

1 
1 
1 
4 

2 
1 
9 
1 
4 
23 

2 
2 
11 
4 
1 
1 
2 

---- 

1 

7 

1 
1 
1 

2 
4 

7 

1 

;;; 

I 
7 
1 
4 
4 

1 

3 

" 

2 
12 

4 
1 

2 

1 

1 

---- 

3 

—  - 

2 

2 

40 

5 

2 

11 

1 
78 

1 
37 

47 
34 

2 

1 

'2 
3 
8 

7 

2 

2 

1 

40 
5 

1 
11 

13 
4 

8 

3 

1 
2 

11 
3 
1 

2 

2 

7 

5 
1 

4 

1 

2 
1 

8 
1 

17 

3 

1 

1 

1 

46 

Prohibition  Laws 

3 

5 

2 

14 

1 

6 

1 

1 

15 
251 

1 

-7 

5 

1 

11 

1 
1 

14 

9 

14 
2 

1 

2 
1 

2 

1 

Worthless  Check 

1 

1 
28 

3 
6 

56 

3 
8 

424 

Miscellaneous 

1 
19 

9 
259 

22 

2 
»9 

1 

12 

153 

2 

18 

4 

10 

53 

Iq 

Convictions 444 

Other  Dispositions: 

Acquittals 47 

Nolle  Pros 36 


Convictions 724 

Other  Dispositions: 

Acquittals 92 

Nolle  Pros 70 


83 


162 
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BIENNIAL  REPORT  OF  THE  ATTORNEY  GENERAL 


[Vol. 


THIRTEENTH  JUDICIAL  DISTRICT 

IN  SUPERIOR  COURT 


July  1, 

1938- 

-July  1,  1939 

July  1, 

1939- 

-July  1,  1940 

Convictions 

Other  Dispositions 

Convictions 

Other  Dispositions 

Onense 

m 

M 

its 

r 

Col 

M 

ored 
F 

m 

M 

lite 

F 

Col 

M 

sred 
F 

Wl 

M 

ite 
F 

Col 
M 

ored 
F 

M 

ite 
F 

Col 

M 

ored 

F 

1 

1 

---- 

1 

1 
1 

Affray 

Assault.. . 

1 

2 
14 
6 
3 

1 

1 

2 

1 

1 
1 

11 
1 

1 

3 

1 

Assault  on  Female     . . 

Assault  with  deadly  weapon 

6 
2 

.... 

1 

1 

3 

1 

1 

1 

3 
2 
17 

46 

65 
2 
3 

.... 

9 

1 

5 

23 

1 

3 

Burgiarv:  First  Degree.   .   - 

Burglary:  Second  Degree 

1 

1 

.... 

3 
1 

1 

2 

1 
3 

---- 

1 

1 

-2 

2 

2 
2 
12 

1 

2 
1 

J 

2 
4 

1 

2 

1 

4 

1 

1 

Fornication  and  Adultery 

1 

1 

Gaming  and  Lottery  Laws. 

2 
2 

1 

1 

2 
39 

4 
10 

1 
5 
1 
2 

Larceny ._ 

1 

48 
4 
3 
1 
5 
4 

1 
1 

6 
3 

8 

.... 

12 

1 

10 

1 
4 

13 

1 
1 

5 

3 

Motor  Vehicle  Laws 

3 

1 

4 

—  - 

4 
2 

1 

2 
6 
1 
1 
3 

1 
3 

1 

1 

3 
1 

1 

1 

2 

9 
2 
4 

6 

1 

2 

1 

9 

4 
1 

1 

3 

1 

1 
2 
3 

2 

1 

4 

1 
1 

2 

3 

3 

1 
3 

34 

2 

Worthless  Check    

1 
3 

66 

1 
153 

2 

7 

3 

1 
38 

4 

2 

79 

2 

72 

5 

3 
25 

4 

183 

6 

Convictions 347 

Other  Dispositions: 

Acquittals _ 50 

Nolle  Pros 61 


Convictions 158 

Other  Dispositions: 

Acquittals 40 

Nolle  Pros 25 


111 


65 


25] 
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FOURTEENTH  JUDICIAL  DISTRICT 

IN  SUPERIOR  COURT 


July  1.  1938-July  1,  1939 

July  1,  1939-July  1,  1940 

Copvictions 

Other  Dispositions 

Convictions 

Other  Di 

positions 

Offense 

Wl 
M 

ite 
F 

Col 
M 

jred 
F 

Wl 
M 

ite 
F 

Cok 

M 

)red 
F 

Wh 

M 

ite 
F 

Cok 

M 

)red 
F 

Wh 
M 

ite 
F 

Cok 

M 

2 

)red 

F 

10 

9 

5 

12 

2 

2 

1 

Affray 

1 

6 
4 
39 
7 
3 

"l 

58 

2 

1 
2 
8 

1 

3 

9 
4 
24 

7 

4 

34 

5 

6 
5 
13 

1 
2 

15 

1 

2 

8 
4 
17 
4 

5 

2 

1 

17 
1 

3 

6 

11 

1 

1 

Assault  with  deadly  weapon 

9 
2 

6 

1 

2 
2 
67 

2 
1 
96 
4 
6 
2 
1 
1 

74 

1 



1 
10 

3 

11 

10 
1 

1 

2 
1 
2 

2 

2 
2 
1 

Carrying  Concealed  Weapon 

5 
1 

6 

1 

2 

1 

1 
2 

.... 

1 

1 

1 
5 

2 

1 
1 
5 
3 

6 
28 

7 
2 
3 
7 
5 

1 

1 

—  - 

4 

1 
1 

4 

1 

1 
1 

.... 

3 

Gaming  and  Lottery  Laws 

3 

1 

1 

g 

1 

2 

.... 

Injury  to  Property.. 

2 
4£ 

64 

1 
61 

5 
50 

1 

19 

1 

2 
45 
16 

7 

1 
2 

3 
1 

3 
18 

2 
40 

2 

61 
12 
16 

4 
3 

20 

1 
53 

2 

9 
6 
18 

1 

3 

15 

Manslaughter  . 

1 

Motor  Vehicle  Laws .  _ 

3 

1 

7 
1 

2 
2 

1 

2 
3 
4 
1 

37 

5 

1 

I 

6 

3 

1 

— 

8 

5 

16 
3 

10 

21 

2 

4 

12 

0 

1 

16 
1 

6 

Prohibition  Laws ._ 

41 

2 

1 

8 
1 
2 
1 
1 
3 

4 
3 

— 

4 
2 
3 

2 

1 

1 
1 
4 

5 
1 

7 

1 

5 
1 

8 
2 

2 

5 

Resisting  Officer 

3 
3 
4 
2 

Robbery  . 

8 

3 

Seduction 

Trespass  .   . 

12 

1 

8 
1 

6 

7 

393 

1 

Worthless  Check . 

6 
P 

346 

11 

1 
2 

274 

24 

5 
9 

219 

1 
13 

2 

1 

94 

i2 

1 

Miscellaneous...          __. 

39 

2 
240 

19 

28 
164 



4 
75 

13 

Convictions 655 

Other  Dispositions: 

Acquittals 179 

Nolle  Pros ^^5 

li4 


Convictions 691 

Other  Dispositions: 

A  cquittals 155 

Nolle  Pros J04 

259 


406 


BIENNIAL  REPORT  OF  THE  ATTORNEY  GENERAL 


[Vol. 


FIFTEENTH  JUDICIAL  DISTRICT 

IN  SUPERIOR  COURT 


Ju 

lyi. 

1938- 

-July  1.  1939 

July  1, 

1939- 

-July  1.  1940 

Convictions 

Other  Dispositions 

Convictions 

Other  Dispositions 

Offense 

W 
M 

^ite 
F 

Col 
M 

ored 
F 

White 
M      F 

Colored 

M      F 

White 
M       F 

Co 

M 

ored 

F 

White 
M      F 

Colored 
M      F 

4 
4 
2 
8 
8 
39 
1 
3 
6 

2 

1 

1 

Affray-.         _  .   .. 

2 

4 
6 

IB 
5 
4 

6 
8 
16 

5 

6 
20 
4 
3 
2 

2 

2 
3 

25 
5 

1 

1 
2 
2 

Assault  on  Female-   - 

4 
8 

3 

Assault  with  deadly  weapon 

2 

1 

8 
1 

1 
1 

-- 

3 
3 
8 

1 
13 

87 

60 

5 

33 
2 
1 
1 
3 

12 

2 

32 

2 

2 

1 

2 

Burning  other  than  Arson 

Carnal  Knowledge 

5 

2 
6 

1 

1 

4 

2 
1 

2 
1 

._.- 

4 

1 

6 

1 

Disorderly  Conduct.   . 

2 

2 

1 

1 

Embezzlement 

2 
2 
3 
13 

5 

2 
1 
I 
6 
1 

12 
1 

81 
4 

94 
1 
1 

14 

1 

Escape 

False  Pretense 

1 
5 

12 

--- 

1 

1 

1 
2 

1 

6 

1 

2 

1 

1 

1 

1 

2 

92 

7 

119 

3 
21 

7 
3 

1 
21 

8 
34 

Larceny 

Manslaughter 

33 

2 

22 

1 
5 
1 

22 

1 

3 
4 

3 
1 

3 
1 
1 

16 

4 

26 

12 

1 

6 

1 

Motor  Vehicle  Laws- _  --_   _.. 

29 

4 

Murder:  Second  Degree 

Non-Support 

2 

4 
2 

6 
8 

2 
1 

-_-- 

3 

1 

1 

14 

I 

1 

1 
4 

2 
1 

Prohibition  Laws 

90 

9 

28 

2 

3 

58 

12 

1 

3 

I 

Rape.     

1 

6 
2 
12 
1 

2 

4 
8 

2 

1 
2 

3 
6 
1 
7 
3 
14 

593 

15 

2 

—  - 

1 

2 

3 
3 
2 

211 

2 
12 

6 

1 

15 

216 

3 

1 

1 

Worthless  Check 

4 
12 

569 

19 

3 

7 

104 

M  iscel  laneous 

3 

1 
44 

8 

1 
26 

1 

156 

9 

5 

1 
30 

2 

Convictions 811 

Other  Dispositions: 

Acquittals 86 

Nolle  Pros 185 


Convictions 584 

Other  Dispositions: 

Acquittals 28 

Nolle  Pros 113 


271 


141 


25] 
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SIXTEENTH  JUDICIAL  DISTRICT 

IN  SUPERIOR  COURT 


July  1,  1938-July  1.  1939 

July  1,  1939^July  1,  1940 

Convictions 

Other  Dispositions 

Convi 

ctions 

Otb 

er  Dispositions 

Onense 

Wt 

M 

it? 
F 

Col 

M 

jred 
F 

Wt 

M 

ite 
F 

Col 

M 

3red 
F 

M 

F 

Col 

M 

Jred 
F 

Wt 

M 

ite 
F 

Col 

M 

Jred 
F 

3 

1 

1 
1 

1 

Mray 

1 

1 

6 

1 
2 

1 
18 

1 

2 
2 

17 

5 
8 
23 
4 

1 

2 

7 

Assault  with  deadly  weapon 

8 
1 
1 

5 

Assault  with  intent  to  rape 

53 

1 
2 
2 
10 

1 

1 

71 

3 

2 
8 

1 

15 

1 
1 

2 

3 
1 

1 

1 

1 
1 
2 
1 
16 

12 

5 

1 
1 
1 
1 
7 
3 
5 
3 

2 
1 

1 

2 

1 
43 

4 
60 

1 

6 

1 
4 

Larceny 

45 

1 
2 

5 

1 
3 
1 

1 

11 

5 

7 
1 

2 

6 
2 
2 

1 

39 

7 

3 

1 

68 
1 

3 

1 

8 

2 

2 
7 

228 

2 

1 
1 
1 

2 

6 
2 

11 
3 
6 

13 

363 

1 
1 

1 

2 

1 

1 
13 

2 
57 

1 

6 

5S 



4 
66 

5 

1 
4 

2 

2 
11 



1 

13 

62 

2 

Con\'icti')ns 298 

Other  Dispositions: 

Acquittals 37 

Nolle  Pros 40 


Convictions 438 

Other  Dispositions: 

Acquittals 34 

Nolle  Pros 35 


77 
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BIENNIAL  REPORT  OF  THE  ATTORNEY  GENERAL 


[Vol. 


SEVENTEENTH  JUDICIAL  DISTRICT 

IN  SUPERIOR   COURT 


July  1,  1938-July  1,  1939 

July  1.  1939— July  1,  1940 

Convictions 

Other  Dispositions 

Convictions 

Other  Dispositions 

Offense 

Wl 
M 

lite 
F 

Col 

M 

ored 
F 

Wl 

M 

lite 
F 

Col 
M 

ored 

F 

Wl 
M 

lite 
F 

Col 
M 

ored 
F 

Wl 
M 

lit  3 
F 

Col 

M 

ored 
F 

4 
1 

1 
2 

8 
10 

3 
2 
1 

6 
2 

Affray 

1 

7 
3 

Assault --   -- 

12 

7 

1 

1 

1 

9 
2 
1 

12 
6 
2 
3 
1 

19 
4 
4 

1 

.... 

Assault  with  deadly  weapon 

30 

8 

25 

1 

3 

1 

2 

4 

---- 

8 
3 

2 

2 

1 
5 

2 

9 
1 
6 
1 
1 
2 
4 

4 

1 

1 
4 

5 
1 

1 

2 

1 

1 
3 

1 

2 
1 

1 

1 

4 

7 

1 

2 

1 

1 

4 
1 
5 
2 

1 
14 

4 

4 
4 

6 

5 

2 

4 
2 

4 

Fraud 

8 

2 
2 

3 
1 

34 
5 

96 

8 

2 

£ 

25 

25 

8 
86 

5 
1 

19 

37 
2 

24 
1 
8 

10 
1 

1 
1 

4 

.... 

14 
1 
3 
3 

1 

1 
1 

1 

12 

1 

Non-Support 

11 
2 

2 

1 

59 

8 

14 

12 
4 

3 

3 
1 

1 

54 

2 

3 

8 
1 

22 

1 
4 

1 

7 
1 
1 
2 

1 
3 

1 

.... 

2 
2 

2 

1 

1 

1 

11 

1 

3 

2 

1 
16 

176 

Vagrancy . 

3 

1 

Worthless  Check         .... 

3 
3 

309 

1 

6 

164 

3 
15 

327 

Miscellaneous 

10 

1 

39 

1 

1 

1 
15 

1 
17 

4 

1 

16 

2 
52 

3 

2 
13 

3 
17 

2 

Convictions 359 

Other  Dispositions: 

Acquittals 79 

Nolle  Pros 121 

200 


Convictions 

Other  Dispositions: 

Acquittals 

Nolle  Pros 


82 
126 
208 
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EIGHTEENTH  JUDICIAL  DISTRICT 

IN  SUPERIOR  COURT 


July  1,  1938-July  1,  1939 

July  1,  1939— July  1,  1940 

Convictions 

Other  Dispositions 

Convictions 

Other  Dispositions 

Offense 

Wh 
M 

ite 
F 

Col( 

M 

.red 
F 

M 

ite 
F 

Col( 

M 

)red 
F 

Wh 
M 

ite 
F 

Col( 

M 

)red 
F 

Wh 
M 

ite 
F 

Co!( 

M 

)red 

F 

14 

1 

2 

1 

2 

1 

2 

2 

3 

5 
11 

48 
2 

2 

1 
3 
14 

1 

t 

1 

8 
3 

19 
3 
1 
8 
3 

35 
2 

2 

Assault  with  deadly  weapon 

1 

4 

1 

5 

1 

10 

4 

2 

31 

1 

5 
3 
2 
1 
2 
2 

1 
5 

2 

1 

4 

2 

1 

3 

1 

1 

2 

1 

1 

8 

2 
1 

2 
11 
5 
3 

4 

27 

1 

78 

1 
8 

2 
2 
3 
1 
1 

24 
3 

24 
1 
2 
5 

1 

1 

4 

1 

1 

1 

12 

1 

2 

7 
1 
2 

1 

1 
1 

2 

'"   ' 

10 
1 
2 
1 
1 

3 

8 

1 

4 

1 

Mutor  Vehicle  Laws 

Murder:  First  Degree 

8 

---- 

1 

Murder:  Second  Degree. 

2 

7 

2 

3 
1 

1 

1 

Perjury.. 

2 

1 

Prohibition 

69 
2 
2 
4 
3 

4 

16 

13 

1 

12 

29 

6 

3 

12 

1 

1 

1 

1 
) 

1 

4 

1 

11 

8 

214 

2 
6 
16 

365 

1 

21 

3 

51 

1 
12 

2 

2 

4 
74 

1 

Worthless  Check 

3 

17 

6 
74 



8 
60 

1 
8 

27 

- 

7 

13 

~'' 

Convictions 463 

Other  Dispositions: 

Acquittals 29 

Nolle  Pros 75 


Convictions 298 

Other  Dis  ositions: 

Acquittals 38 

Nolle  Pros 58 


104 
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[Vol. 


NINETEENTH  JUDICIAL  DISTRICT 

IN  SUPERIOR  COURT 


July  1,  1938— July  1,  1939 

July  1,  1939— July  1,1940 

CoDvictions 

Other  Dispositions 

Convictioas 

Other  Dispositions 

Offense 

W 

M 

lite 
F 

Ccl 
M 

ored 
F 

m 

M 

lite 
F 

Col 

M 

ored 
F 

Wl 

M 

lite 
F 

Col 

M 

ored 
F 

Wl 
M 

lite 
F 

Col 

M 

ored 
F 

4 

1 
1 

2 

3 

2 

1 

2 

1 
3 

6 
10 

20 

7 
1 

3 

33 

4 

6 
2 
3 

1 

1 

18 

49 
6 

11 
3 
3 
2 

95 

2 
1 

6 
12 
4 

1 
4 
13 
4 

7 
4 
6 
3 
1 
1 

2 
2 

2 
3 
8 
2 

3 
2 

2 
3 
6 
1 
2 
2 

1 

1 
5 

4 
2 

1 

4 
2 
1 

2 

Assault  with  deadly  weapon. .  - . 
Assault  with  intent  to  kill 

2 

28 

1 
3 

Breaking  and  Entering  _  _ 

5 

54 

38 

---- 

3 

2 

1 

*3 

Burglary:  Second  Degree 

2 
5 

5 

4 

1 

3 

2 
1 

— 

._.. 

1 

26 
5 
3 

6 

1 
1 

1 
1 
3 
3 
4 

1 

1 
5 
2 

1 

9 

-  — 

2 

1 

1 

9 

1 

2 

2 
1 

3 
.5 

2 

7 
3 
1 
1 
1 
9 
2 
7 

26 

3 

1 

6 
2 
6 

3 
1 

2 

4 

46 
20 

2 

2 

4 

2 

Manslaughter 

Motor  Vehicle  Laws 

1 

--- 

-  — 

1 
1 

2 

2 

—  - 

1 
3 

2 

52 

3 

1 

13 

1 

1 
5 

2 

11 

11 
5 

232 

2 

Receiving  Stolen  Goods 

.--. 

1 

4 

1 

3 

1 

1 
5 

Robbery 

13 

1 

2 

I 

1 

1 

17 

1 
2 
6 

1 

34 

1 

Worthless  Check 

3 

7 

304 

2 
6 

106 

4 
8 

93 

5 

8 
73 

2 
20 

2 
26 

1 

2 
6 

2 
36 

113 

10 

9 

Convictions 432 

Other  Dispositions: 

Acquittals 85 

Nolle  Pros 35 


Convictions 419 

Other  Dispositions: 

Acquittals 50 

Nolle  Pros 94 


120 


144 
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TWENTIETH  JUDICIAL  DISTRICT 

IN  SUPERIOR  COURT 


July  1,  1938-Jiily  1,  1E39 

July  1,  1939— July  1.  1940 

Convictions 

Other  Dispositions 

Convictions 

Other  Di 

spositions 

Offense 

m 

U 

lite 
F 

Col 

M 

ored 
F 

Wl 

M 

lite 
F 

Col 

M 

ored 
F 

m 

M 

lite 
F 

Col 

M 

ored 
F 

Wl 

M 

lite 
F 

Col 
M 

ored 
F 

13 
12 

15 
14 

3 

17 

19 
1 
9 

24 
1 
1 
3 
2 

24 

1 

3 

9 

2 

1 

Affray                                   

6 
52 

3 
3 

5 
4 

10 

20 

1 

2 

2 

1 
2 

1 

Assault  with  deadly  weapon 

33 

2 

2 
4 

2 

15 

15 

1 

1 

11 

1 
3 
3 
1 

6 

1 

3 
9 

2 

12 

2 

.... 

1 

1 

5 

2 
3 

2 

1 

3 

2 

6 
6 
15 

2 

3 
8 
2 
14 

5 
2 
5 
1 

6 
3 
2 

2 
3 

11 
3 

29 

1 
1 

7 

1 

1 
1 

6 



2 

Injury  to  Property.- 

7 
31 

3 
62 

Larceny  _  _ , 

Manslaughte- 

1 

3 

20 

3 

1 

26 
4 
139 
3 
4 
2 
92 

3 

1 

.... 

Motor  Vehicle  Laws 

5 

2 

41 
3 
21 

1 

1 

3 

1 

.... 

5 
4 
70 

2 

2 
6 

27 

1 

8 

1 
3 

3 

4 
1 

51 

1 
2 

6 

1 

6 

2 

1 
2 

6 
6 

1 

Robberv-  _-..-..     ..   

1 

3 
1 

4 

165 

Trespass.  ..   ..   ..   

1 
1 
5 

438 

Worthless  C  eck 

7 
4 

270 

3 
24 

1 
13 

1 
1 

Miscellaneous - 

8 
340 

11 

1 
21 

2 

3 

26 

1 

19 

1 

8 

26 

2 

1 

Convictions. 384 

Other  Dispositions: 

Acquittals 44 

Nolle  Pros 264 


Convictions 492 

Other  Dispositions: 

Acquittals 36 

Nolle  Pros 157 


308 


193 
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TWENTY-FIRST  JUDICIAL  DISTRICT 

IN  SUPERIOR   COURT 


July  1. 

1238- 

-July  L  1939 

July  1, 

1939- 

-July  1,  1940 

Convictions 

Other  Dispositions 

Convictions 

Other  Dispositions 

Offense 

White 

M      f 

Col 
M 

ored 
F 

Wl 

M 

ute 
F 

Ccl 

M 

ored 
F 

Wl 

M 

lite 
F 

Col 

M 

ored 
F 

Wl 

M 

lite 
F 

Col 

M 

Dred 
F 

14     ---- 

3 

6 

7 
2 
15 

3 

3 
8 
4 

22 
3 
1 
1 
1 

37 

1 

Affray    _.     __  .     

16 
51 

2 

9 

1 

19 

Assault .  

Assault  on  Female __- 

Assault  with  deadly  weapor 

;; 

4 
4 
3 

1 

3 
4 
38 
2 
1 

2 

14 

1 

2 
1 
3 
1 



Assault  (secret)...                  .   .. 

1 

Bastardy              

10 

24 

6 

14 
3 

— - 

2 

--- 

9 
1 

2 

1 

6 
1 
1 

2 

2 
1 
2 

Carrying  Concealed  Weapon 

8 

4 
1 

2 

.... 

2 

1 

5 

1 
1 
2 

1 
1 
1 

1 
2 
4 

1 
6 
4 
19 

Forgery     _     ... 

4 

1 

2 
2 
3 

2 

2 

1 

12 

22 

2 

1 

3 

1 
2 
2 
1 



1 

34 

5 
119 

1 

10 

19 

1 
5 

1 
4 

Larceny 

Manslaughter . 

Motor  Vehicle  Laws 

51 

4 

124 

2 

2 

116 

1 
13 

13 
13 

1 

5 
25 

4 

2 
2 



2 
3 
6 
1 
102 
2 

3 

1 

If 

Non-Support 

—  - 

1 

34 

5 

5 

2 

0 

2 
41 

8 

Prohibition  Laws 

2 

7 

2 

1 

2 

---- 

1 

1 

1 
1 

3 

, 

2 

1 

1 

1 

1 

1 

9 

4 

4 

1 

2 

1 

1 
1 

156 

Worthless  Check 

1 
13 

12 

9 
124 

Miscellaneous 

3 
429 

1 
17 

103 

1 
2 

133 

^ 

2 

10 

397 

3 

24 

\ 

2 

7 

1 
35 

1 

Convictions 551 

Other  Dispositions: 

Acquittals 105 

Nolle  Pros 85 


Convictions 589 

Other  Dispositions: 

Acquittals 72 

Nolle  Pros 95 


190 


167 
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ALPHABETICAL  LIST  OF  CRIMES  IN  SUPERIOR  COURTS 
July  1,  1938,  to  July  1,  1939. 


Abandonment 

Abortion 

Affray 

Arson 

Assault  and  Battery 

Assault  on  Female 

Assault  With  Deadly  Weapon. 

Assault  (secret) 

Assault  With  Intent  to  Kill.  _  _ 
Assault  With  Intent  tc  Rape.- 

Bastardy 

Bigamv 

Breaking  and  Entering 

Burglary:  First  Degree 

Burglary:  Second  Degree 

Burning — Not  Arson 

Carrying  Ccncealed  Weapon. . 

Carnal  Knowledge. . 

Crime  Against  Nature 

Conspiracy 

Disorderly  Conduct 

Disorderly  House 

Embezzlement 

Escape 

False  Pretense 

Forgery 

Fornication  and  Adultery 

Gambling  or  Lottery  Laws 

Incest 

Injury  to  Property 

Larceny    

Manslaughter 

Motor  Vehicle  Laws 

Murder:  First  Degree 

Murder:  Second  Degree 

Non-Support 

Nuisance 

Perjury ' 

Prohibition  Laws 

Prostitution 

Rape 

Receiving  Stolen  Goods 

Resisting  Officer 

Robbery 

Seduction 

Trespass 

Vagrancy 

Worthless  Check 

Miscellaneous 


Totals. 


Other 

Convictions 

Dispositions 

119 

68 

S 

4 

28 

28 

7 

9 

200 

106 

127 

55 

749 

293 

27 

5 

ISO 

41 

39 

18 

42 

23 

44 

11 

1,486 

205 

6 

1 

29 

8 

22 

14 

99 

52 

38 

20 

9 

3 

19 

19 

29 

27 

18 

33 

58 

67 

21 

5 

81 

68 

326 

45 

5.5 

33 

115 

21 

8 

5 

31 

30 

1,472 

480 

162 

SI 

1,234 

401 

23 

22 

160 

74 

110 

47 

34 

34 

35 

9 

1,299 

425 

22 

18 

19 

31 

111 

48 

34 

23 

331 

111 

16 

21 

120 

56 

13 

16 

73 

60 

253 

243 

9,542 

3,527 

Convictions 

Other  Dispositions- 


9;  542 
3.527 


Total. 


13,069 
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ALPHABETICAL  LIST  OF  CRIMES  IN  SUPERIOR  COURTS 
July  1,  1939,  to  July  1,  1940 


Abandonment 

Abortion .   

Affray 

Arson 

Assault  and  Battery 

Assault  on  Female 

Assault  With  Deadly  Weapon  _ 

Assault  (secret) _ 

Assault  With  Intent  to  KiU 

Assault  With  Intent  to  Rape.. 

Bastardy 

Bigamy 

Breaking  and  Entering 

Burglary:  First  Degree 

Burglary:  Second  Degree 

Burning  Not  Arson 

Carrying  Concealed  Weapon. _. 

Carnal  Knowledge 

Crime  Against  Nature 

Conspiracy 

Disorderly  Conduct 

Disorderly  House 

Embezzlement.  __ 

Escape 

False  Pretense 

Forgery 

Fornication  and  Adultery 

Gambling  or  Lottery  Laws 

Incest 

Injury  to  Property 

Larceny  and  Receiving 

Manslaughter 

Motor  Vehicle  Laws 

Murder:  First  Degree 

Murder:  Second  Degree 

Non-Support 

Nuisance 

Perjury 

Prohibition  Laws 

Prostitution 

Rape 

Receiving  Stolen  Goods 

Resisting  Officer 

Robbery 

Seduction 

Trespass 

Vagrancy 

Worthless  Check 

Miscellaneous 


Totals. 


9,113 


Other 
Dispositions 


94 

50 

1 

6 

U 

9 

4 

15 

206 

88 

137 

58 

618 

232 

11 

9 

144 

39 

48 

15 

63 

30 

44 

14 

1,675 

238 

2 

51 

21 

26 

10 

85 

27 

32 

24 

17 

16 

27 

3 

19 

16 

46 

14 

58 

47 

42 

3 

76 

87 

281 

44 

61 

28 

150 

44 

10 

5 

28 

25 

1,320 

434 

165 

63 

1,113 

383 

14 

1 

106 

80 

103 

47 

33 

25 

31 

25 

1,143 

352 

43 

6 

5 

17 

89 

26 

45 

12 

223 

71 

21 

14 

143 

52 

22 

10 

111 

40 

266 

223 

Convictions 

Other  Dispositions- 


9,113 
3,099 


Total. 


12,212 
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FIRST  JUDICIAL  DISTRICT 

INFERIOR    COURTS 


Jii 

yi. 

1938- 

-July  1,  1939 

Ju 

yi. 

939- 

-July  1,  1940 

Convictions 

Other  Dispositions 

Convictions 

Other  Dispositions 

Offense 

Wl 

M 

ite 
F 

Col 

M 

Dred 
F 

Wl 

M 

lite 
F 

Col 
M 

Dred 
F 

Wi 

M 

ite 
F 

Col 

M 

Dred 
F 

Wl 

M 

ite 
F 

Col 

ored 
F 

1 
1 
1 
7 

1 

2 
1 
1 

1 

2 

1 

1 

1 

5 

.... 

2 

3 

1 
1 
1 

1 
3 
3 
9 

2 

1 

15 

11 

2 
8 
5 

1 
1 

1 

1 

4 

1 
6 
2 
1 
1 

2 
3 

1 
7 

11 

1 

3 

8 

.... 

Prohibition  Laws 

3 

3 

6 

2 

2 

2 
1 

1 

2 

2 

Worthless  Check 

3 

2 

21 

1 

1 
57 

5 

1 
19 

7 

26 

^^ 

1 

15 

3 

30 

3 

14 

2 

Convictions 88 

Other  Dispositions: 

Acquittals 30 

Nolle  Pros 11 


Convictions 52 

Other  Dispositions: 

Acquittals 19 

Nolle  Pros 4 


41 


23 


416 
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SECOND  JUDICIAL  DISTRICT 

INFERIOR    COURTS 


July  1.  1938-July  1, 1939 

July  1, 1939-July  1,  1940 

Convictions 

Other  Dispositions 

Convictions 

Other  Di 

spositioDs 

Offense 

Wl 

M 

ite 
F 

Col 
M 

sred 
F 

Wt 

M 

ite 
F 

Col 

M 

Dred 
F 

Wl 

M 

ite 
F 

Col 

M 

ared 
F 

Wl 

M 

ite 
F 

Col 

M 

Dred 
F 

Abandonment 

Affray 

Assault 

Assault  on  Female 

Assault  With  Deadly  Weapon.  __ 

12 
19 
28 
13 

37 

1 
3 

13 
19 

65 
19 

72 
2 

12 
10 

1 
14 

9 

5 
19 

7 
25 

1 

2 

2 
1 

9 

3 

32 

15 

40 

1 

1 

1 

20 

1 

1 
3 

6 

2 
29 

2 
20 

3 

1 

9 
26 
47 
10 

[2 
8 

11 
12 

S 

10 

10 
1 

19 
4 

3 

4 
24 
13 
14 
23 

6 

1 

5 

Assault  with  Intent  to  Rape 

2 
2 

1 

2 
4 

2 

2 

Bastardy 

4 

29 
4 
1 

14 

35 

6 

2 
11 

4 

2 

13 

1 
2 

1 

9 

1 
5 
12 

8 

2 
6 

Carrying  Concealed  Weapon 



1 

13 

1 

1 
1 

4 
4 

3 
8 
1 

1 

16 

38 

3 

12 
2 

2 
2 

2 

2 
9 
1 

6 

7 
3 

1 

3 
2 
2 

128 
5 

110 
99 
4 
5 

1 

4 

1 
2 
2 

7 
3 

1 
1 
2 
2 
11 
61 
2 

3 

1 
4 

2 
18 
26 

1 

4 
25 

4 
26 
158 

9 

9 

4 
1 
3 

6 

44 

6 

67 

100 

3 

6 

4 
3 

2 

3 

2 

1 

3 

6 

2 

21 

25 

1 

1 

1 

41 

1 
2 

27 
2 

22 

162 

3 

1 

2 

6 
20 

72 
8 

1 

1 

Larceny 

Motor  Vehicle  Laws - 

Non-Support 

2 

Prohibition  Laws 

383 

27 

315 
2 
1 
4 

71 

2 

47 

15 

8 

318 

14 

245 

41 

27 

28 

4 

1 
4 

2 

1 

2 

3 

1 

Resistmg  Officer 

-  — 

3 

1 

1 

1 
9 

1 

1 

10 

2 

8 

31 

290 

Trespass 

Vagrancy 

4 
4 

20 
30 

821 

3 

c 
23 

1 

2 

27 

4 

2 

1 

16 

263 

1 

26 

7 

1 

14 

7 

645 

1 
1 

20 

19 
3 
1 

12 

863 

3 

2 

110 

5 

—  - 

13 
13 

198 

1 
10 

Miscellaneous 

1 
53 

52 
927 

3 
145 

7 
199 

18 

Convictions 1,946 

Other  Dispositions: 

Acquittals 376 

Nolle  Pros 230 


Convictions 1,638 

Other  Dispositions: 

Acquittals 274 

Nolle  Pros 143 


606 


417 
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THIRD  JUDICIAL  DISTRICT 

INFERIOR    COURTS 


July  1.  1938-July  1,  1939 

July  1,  1939-July  1.  1940 

Convictions 

Other  Dispositions 

Convictions 

Other  Dispositions 

Offense 

Wt 

M 

ite 
F 

Col 

M 

ored 
F 

Wl 

U 

ite 
F 

Col 
M 

Dred 
F 

Wl 

M 

lite 
F 

Col 

M 

ored 
F 

Wl 
M 

ite 
F 

Ccl 
M 

ored 
F 

9 

8 
22 

3 
17 

2 

1 
1 

1 

9 

18 
60 
22 
106 

5 

2 

10 

6 

19 
4 
17 

3 

1 

1 

34 
34 

1 

6 

11 

37 
2 
18 

1 

5 
15 
51 

7 
69 
9 

3 
5 

1 

11 

2 

1 

4 
18 

1 
14 

3 

1 

I 

Affray                          

1 

22 

7 

2 
1 

2 

Assault  With  Deadly  Weapon 

2 

5 

1 

2 

3 

2 

4 

1 
3 
2 
1 
5 

9 

11 

6 
3 

1 
2 

1 

2 

7 

4 
1 

1 
1 

Carrying  Concealed  Weapon 

2 
5 

13 
3 

1 

5 

16 
3 

-  — 

1 

2 
3 
2 

17 

—  - 

1 

1 

4 

2 

2 

1 
1 

1 

1 

1 

14 

Fornication  and  Adultery 

Gaming  and  Lottery  Laws 

1 

3 

2 

7 
8 

6 

5 

3 

3 

2 
14 

2 
1 

2 
3 

1 

1 

22 

4 

4 
109 

4 

6 
19 

9 

38 

2 

17 
152 

1 

1 

85 

Larceny 

25 

-  — 

Motor  Vehicle  Laws 

Murder:  Second  Degree  . . 

144 

1 

152 

1 

43 
1 

2 

2 

1 
10 

17 

1 
6 

43 

2 

115 

38 

3 

22 

1 

Non-Support 

23 

S 

- 

8 

14 

7 
82 

5 

7 
6 
200 
4 
2 
7 

14 

12 
3 
12 

1 
1 

7 
33 

1 

111 
2 
1 
1 

8 

233 

31 

28 

4 

1 

3 
4 

4 

1 

1 

1 

3 

1 

2 

1 
1 
5 

2 

3 
2 
2 
1 
2 
14 

177 

1 

3 
1 
1 
13 

800 

7 

34 

Trespass 

7 

1 

2 

9 

10 

1 
1 

5 

5 
14 

161 

1 

1 
12 

—  - 

Worthless  Check ___   _.     _. 

18 
24 

447 

2 
23 

1 
61 

5 
18 

199 

1 
5 

219 

1 
1 

24 

13 
34 

439 

1 

Miscellaneous 

1 
13 

69 
707 

4 
32 

15 

Convictions 1,331 

Other  Dispositions: 

Acquittals 339 

Nolle  Pros 137 


Convictions 1,191 

Other  Dispositions: 

Acquittals 224 

Nolle  Pros 141 


476 


365 


418 
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FOURTH  JUDICIAL  DISTRICT 

INFERIOR    COURTS 


July  1,  1938— July  L  1939 

July  1,  1939-July  1.  1940 

Convictions 

Other  Dispositions 

Convictions 

Other  Dispositions 

Offense 

Wl 
M 

ite 
F 

Col 

M 

ared 

r 

m 

M 

ite 
F 

Col 

M 

Dred 
F 

Wl 

M 

ite 
F 

Col 

M 

jred 
F 

Wl 
M 

ite 
F 

Col 
M 

jred 

F 

18 
12 
15 

22 
28 

9 
25 
fl 
23 
71 

2 

r 

5 
4 

11 

3 
34 
5 
15 
4 
5 
1 

1 

2 

5 

18 
50 
4 
39 
3 
6 
3 

2 
5 

4 

3 

2 
2 
9 

Affray 

8 
9 

6 

3 
10 

6 
22 

2 

Assault- 

3 
1 

4 

2 

22 

16 
3 

7 

2 

Assault  With  Deadly  Weapon.  _. 

2 

13 
1 
4 

1 

2 
5 
1 

7 
4 

7 
3 

2 
5 

2 

1 

Carrying  Concealed  Weapon 

16 
5 

2 

1 

1 

2 

1 

6 

7 
4 
1 

1 

2 

2 

1 

7 

4 

11 

5 

52 

73 

4 

197 

4 

1 

4 

1 
1 

2 
2 

4 

1 

3 

2 

2 

1 
6 
10 
17 

1 

2 

9 

3 

38 

182 
8 

257 

2 

3 
3 

2 

2 

1 

3 
4 

24 

168 

12 

169 

5 

1 
5 

3 
14 

26 

Larceny 

Motor  Vehicle  Laws 

1 
7 

36 

75 

6 

194 

1 
1 

9 

4 
42 

3 
39 

7 
8 

1 
1 

Prohibition  Laws 

12 
4 

17 

2 

10 
2 
4 
1 

1 

2 

10 

2 

1 
3 

1 
11 

1 

4 

3 

Resisting  Officer 

1 

3 

8 

Trespass 

22 

7 
1 

1 

5 

2 

13 

13 

2 

7 
26 

551 

2 
17 

9 
10 

140 

4 
30 

637 

2 
18 

162 

JVI  iscellaneous 

30 
611 

4 
55 

9 

15 
105 

15 

16 

23 
498 

1 

25 

1 
9 

12 

84 

6 

Convictions 1,234 

Other  Dispositions: 

Acquittals 204 

Nolle  Pros 65 


Convictions 1,176 

Other  Dispositions: 

Acquittals 205 

Nolle  Pros 56 


269 


261 


25] 
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419 


FIFTH  JUDICIAL  DISTRICT 

INFERIOR    COURTS 


July  1,  1938- 

-July  1,  1939 

July  1.  1939 -July  1,  1940 

Convictions 

Other  Dispositions 

Convictions 

Other  Dispositions 

Offense 

Wl 
M 

lite 

F 

Col 

M 

ored 
F 

m 

M 

lite 

F 

Col 
M 

sred 
F 

Wl 
M 

ite 
F 

Col 

M 

ared 
F 

Wl 

M 

lite 
F 

Col 
M 

ared 
F 

2 

1 
3 

20 
3 

42 

4 
5 

3 

1 

1 

1 
10 

8 

Affray 

2 
4 
2 
11 

3 

4 

10 

Assault 

9 

2 

3 

---- 

Assault  With  Deadly  Weapon..- 

10 

10 

18 
5 
1 

1 

--- 

2 

4 

1 
8 
5 

Carrying  Concealed  Weapon 

3 

2 
3 

1 

8 
10 



2 

5 

.... 

4 

1 

1 

4 

4 

Fraud 

6 

56 

2 

2 

75 

5 

2 

1 

1 
67 
25 

3 

7 
9 

Larceny 

Motor  Vehicle  Law 

Non-Support 

1 
28 

1 

1 

1 

10 
43 

1 
5 
62 

40 

22 

29 

7 
9 
1 

1 

Nuisance   .... 

3 

1 

69 

23 

Prohibition  Laws 

2 
1 

83 

17 

14 

20 

3 

9 

1 

1 
2 

Receiving  Stolen  Goods .. 

1 

1 
6 
5 

8 

173 

3 
8 

1 

3 
1 
5 

206 

1 

1 
32 

1 

1 

9 

Trespass 

Worthless  Cheek 

1 
7 
5 

185 

1 
5 

2 
2 

7 

283 

2 
35 

1 
3 
4 

69 

5 

2 

1 
1 

70 

1 

7 

2 
4 
2 

63 

1 

2 
51 

5 

Convictions 508 

Other  Dispositions: 

Acquittals 115 

Nolle  Pros 36 


Convictions 419 

Other  Dispositions: 

Acquittals 46 

Nolle  Pros 14 


151 


120 


420 
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SIXTH  JUDICIAL  DISTRICT 

INFERIOR    COURTS 


July  1,  1938~July  1,  1939 

July  1,  1939-July  1,  1940 

Convictions 

Other  Dispositions 

Convictions 

Other  Dispositions 

Offense 

Wl 

M 

lite 
F 

Col 
M 

Dred 
F 

Wl 

M 

ite 
F 

Col 
M 

3red 
F 

Wt 
M 

lite 
F 

Col 
M 

Dred 
F 

Wl 

M 

ite 
F 

Ccl 
M 

jTed 
F 

1 

2 
10 
11 

2 

14 
22 

1 
2 

1 
1 
2 
5 

1 
1 

19 

12 

1 

7 
10 
2 
3 

2 

.... 

2 

1 

1 

2 
5 
2 
1 

1 
2 

1 

1 

Assault  With  Deadly  Weapon... 

3 
3 

1 

0 

2 

2 

5 

2 

1 

1 

1 

1 

1 
1 

2 

2 

2 

2 

1 

15 
1 
1 

36 
2 

3 

38 

3 

4 
1 
1 
2 

28 
3 
3 

14 
1 

2 

Larceny 

5 

16 
2 
4 

20 

1 
2 
2 

21 

17 

1 

37 

3 

6 

17 

1 

3 
6 

1 

1 
14 

2 
9 
1 

5 

22 

1 
2 
G2 

1 

2 
6 

6 
9 
2 

2 
I 

"l 

12 

0 

1 

1 

2 

Receiving  Stolen  Goods.    .. 

3 
2 

1 

1 

2 

3 

1 

1 

1 

2 
2 
5 
14 

92 

2 
3 
6 

86 



1 
8 

132 

6 

2 
3 
6 

145 

1 

11 

1 

7 

52 

Miscellaneous 

15 

2 
31 

2 

23 

1 
155 

9 

1 

8 

4 
53 

8 

Convictions 237 

Other  Dispositions: 

Acquittals 48 

Nolle  Pros 52 


Convictions 332 

Other  Dispositions: 

Acquittals 67 

Nolle  Pros 94 


100 


161 


25] 
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SEVENTH  JUDICIAL  DISTRICT 

INFERIOR    COURTS 


July  1. 

1938 

-July  1.  1939 

July  1, 

1939 

-July  1,  1940 

Convictions 

Other  Dispositions 

Convictions 

Other  Dispositions 

Offerse 

Wl 

M 

lite 
F 

Col 

M 

ored 
F 

Wl 

M 

lite 
F 

Col 

M 

ored 
F 

Wl 

M 

lite 
F 

Col 

M 

ored 
F 

Wl 

M 

lite 
F 

Col 

M 

Dred 
F 

3 
3 

2 
6 

7 

3 
10 

7 

10 
44 

2 

1 
3 

6 

3 

1 

6 
9 
3 
3 

1 
1 

1 
15 

6 
8 
32 
1 
6 

Affray      .   .   .   .  

1 
2 

1 
5 
1 
3 
1 
1 
2 

1 

6 
4 
1 
8 

1 
5 

7 

16 

3 

1 

Assault  With  Deadly  Weapon. _. 

2 

1 
12 
1 
3 
3 
18 
6 
16 
67 
5 

89 
2 
1 
1 
5 
2 

10 

320 

1 

1 
1 
1 

8 
4 
2 
4 
14 

2 

1 
3 
2 

9 

3 

3 

3 
1 
1 

24 
1 

1 

7 
101 

4 

2 

3 

6 

86 

1 

1 

16 
44 
5 

p 
17 

3 

8 
10 

2 

Motor  Vehicle  Law 

Non-Support 

-  — 

Nuisance  . 

Prohibition  Laws 

74 

1 

1 

13 

12 

1 

61 

1 

78 

8 

13 

Prostitution 

I 

Receiving  Stolen  Goods 

Resisting  Officer. . 

1 
1 
5 
8 

200 

Trespass      -   .                

6 

12 
2 

233 

4 

4 
2 

26 

1 
5 

8 

74 

1 

4 

7 
3 
8 

262 

21 

2 
3 

2 

61 

Worthless  Check 

2 

5 

61 

5 

5 

3 
48 

7 

Convictions 583 

Other  Dispositions: 

Acquittals 82 

Nolle  Pros 58 


Convictions 487 

Other  Dispositions: 

Acquittals 79 

Nolle  Pros 42 


142 


121 


422 


BIENNIAL  REPORT  OF  THE  ATTORNEY  GENERAL 


[Vol. 


EIGHTH  JUDICIAL  DISTRICT 

INFERIOR    COURTS 


July  1,  1938 -July  1,  1939 

July  1,  1939 

July  1,  1940 

Convictions 

Other  Dispositions 

Convictions 

Other  Dispositions 

Offense 

Wl 

M 

lite 
F 

Col 

M 

ored 
F 

Wl 
M 

lite 
F 

Col 

M 

ored 
F 

Wl 

M 

lite 
F 

Col 

M 

ored 
F 

Wl 

M 

lite 
F 

Col 

M 

ored 
F 

Abandonment . 

2 
2 
5 
2 
19 
2 
1 

] 
1 

1 

1 
2 
7 
7 
22 

2 

2 

1 
3 

3 
1 
5 
4 

14 
3 

.3 
1 

4 

---- 

2 

3 

1 

Affray 

Assault 

4 
3 
10 

10 

4 
18 
2 

2 
1 

3 
3 

39 
9 

1 

5 

2 

Assault  on  Female ^ 

Assault  With  Deadly  Weapon^.. 
Assault  with  Intent  to  Kill 

4 

9 
3 

1 

8 

2 

Bastardy 

Breaking  and  Entering  ,     .   - 

3 
2 
7 

1 
1 

6 

1 
1 
3 
1 

Burning  Other  Than  Arson 

Carrying  Concealed  Weapon 

6 

1 

Carnal  Knowledge 

Disorderly  Conduct--     -   -   _  .- 

1 

1 

Disorderly  House .  -     -  -   -  - 

1 

Embezzlement 

1 

2 

Escape --- 

2 

1 

1 
3 

3 

2 
1 

3 
3 

2 

1 
1 

Fornication  and  Adultery. 

2 

2 

1 

1 

2 

Fraud -   - 

Gaming  and  Lottery  Laws 

1 

3 

10 

43 

1 
30 
1 
2 
7 
1 
13 

14<J 

3 

9 
202 

1 
114 

2 
1 

12 

35 

3 

17 

1 

1 

6 
12 

1 
18 

3 

Injury  to  Property      

1 

6 

140 

3 

54 

1 
3 

13 
8 
3 
8 
3 

4 

39 
8? 

Larceny 

Motor  Vehicle  Laws 

Non-Support 

8 
3 

14 

55 

2 

37 

1 

7 

1 

Prohibition  Laws 

10 

90 

14 

2 

3 
5 
5 
6 

263 

2 
2 

Trespass 

Worthless  Check     

1 

7 

6 
1 

2 

63 

3 

2 

1 

19 

1 
1 
4 

285 

31 

9 

1 

24 

134 

1 

2 

Miscellaneous 

13 

3 

lfi7 

17 

1 

8 

9 
392 

1 

8 

5 

69 

1 
6 

Convictions 460 

Other  Dispositions: 

Acquittals ,--  196 

N  He  Pros 31 


Con^nctions 727 

Other  Dispositions: 

Acquittals 194 

Nolle  Pros 23 


22? 


217 


25] 
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NINTH  JUDICIAL  DISTRICT 

INFERIOR    COURTS 


July  1.  1938-July  1   1939 

Julvl.  1939— July  1.  1940 

CoDvictions 

Other  Dispositions 

Convictions 

Other  Dispositions 

Offense 

Wl 

M 

lite 
F 

Col 

M 

ored 
F 

Wl 

lite 
F 

Col 
M 

ored 
F 

Wl 

M 

lite 
F 

Col 

M 

ored 
F 

Wl 

M 

lite 
F 

Col 

M 

ored 
F 

2 
27 
11 

5 

1 
2 

85 
2 

15 

2 

2 

2 
39 

2 
12 

5 

Affray 

6 

23 
2 
11 

2 
2 

21 
2 
6 

12 

5 

2 
1 

55 
1 

13 
2 

11 
1 

18 

1 
6 

1 

22 

1 

5 

1 

1 


1? 

Assault  With  Deadly  Weapon.  __ 

4 

1 

4 

1 

1 

1 



Carrying  Concealed  Weapon 

1 
1 

15 
3 
3 



1 
1 
1 

2 

3 

2 
1 

9 
2 

2 

4 

1 
1 
1 

1 

1 

1 

1 

1 

1 

Fornication  and  Adultery 

Fraud 

3 

3 

2 

1 

4 

4 

1 

7 
3 

30 
116 

8 

3 

1 

7 
1 

1 
53 
80 

4 

4 

1 

31 

2 
11 
50 

2 

1 
6 

1 
21 
11 

1 

1 
21 
86 

5 

6 
49 

1 

Larceny 

2 

1 

2 

1 

63 

28 

1 

2 

109 

50 

15 

56 

21 

5 

1 
7 

17 

17 

1 

1 

Nuisance   .    . .            -   . 

Prohibition  Laws 

29 

62 
2 

51 

28 

17 

1 

3 

1 

2 

1 
1 

3 

2 
2 

3 

5 

3 

1 

1 

2 

1 

1 
3 

Trespass 

9 

1 

12 

1 

11 

2 
18 

332 

5 

5 

2 

1 

5 

1 
1 

7 

161 

2 

Worthless  Check 

4 
4 

251 

Miscellaneous 

1 
18 

355 

2 
71 

8 
160 

1 
19 

108 

30 

1 
24 

5 
300 

53 

15 

2 

81 

1 

19 

Con\actions 695 

Oth°r  Dispositions: 

Acquittals 284 

Nolle  1-ios -  33 


Convictions 709 

Other  Dispositions: 

Acquittals 248 

Nolle  Pros 28 


317 


276 


424 
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TENTH  JUDICIAL  DISTRICT 

INFERIOR    COURTS 


July  1,  1938-Jul>  1,  1939 

July  1,  1939— July  1, 1940 

Convictions 

Other  Dispositions 

Convictions 

0  th 

er  Dispositions 

Offense 

Wl 

M 

ite 
F 

Col 
M 

5red 
F 

Wh 

M 

ite 
F 

Col 

M 

3red 
F 

m 

M 

ite 
F 

Col 

M 

Dred 
F 

Wl 
M 

ite 
F 

Col 

M 

sred 

F 

4 
4 
4 
12 
5 

1 

7 
8 
10 
26 
55 

1 

2 

2 
2 

3 
13 

6 

1 
11 

2 

5 

2 
22 
19 
6 
47 
4 
3 
8 

7 
2 

6 

1 
2 
3 
1 
3 

Affray 

Assault 

4 
3 

9 

1 

1 

1 
8 
1 
12 
1 
1 

Assault  With  Deadly  Weapon. .. 

5 

12 

1 

G 
5 

1 

1 

12 
6 

6 

2 
2 
1 

1 

3 
3 

1 

1 
1 

1 

12 
10 

1 
3 

1 

—  - 

1 
4 

5 

14 

2 

1 
1 
12 

1 

2 

2 

2 

1 

6 

1 

.... 

Fraud-     -     

1 
3 

1 
2 
7 

208 
7 
1 

101 

8 
3 

13 

28 
111 
12 

117 

1 
7 
2 

3 

2 

19 

200 

7 

12 
3 

33 
91 
4 

2 
23 

1 

1 
1 
7 

10 
2 

1 

18 

32 
2 

4 

1 

1 

12 
6 
3 

1 

11 

8 

15 
2 

3 

98 

2 

115 

15 

10 

19 

3 

1 

1 
1 

1 

1 

2 

1 

3 

1 

4 

85 

470 

17 

35 

2 
14 

462 

4 

1 

2 

3 

2 
1 

1 

2 
44 

8 
99 

2 
38 

411 

3 
54 

Miscellaneous 

6 

6 

76 

3 

8 

1 
11 

9 
407 

1 
32 

2 

3 

76 

2 
9 

Convictions 1,101 

Other  Dispositions: 

Acquittals 13 1 

Nolle  Pros 58 


Convictions 861 

Other  Dispositions: 

Acquittals 95 

Nolle  Pros 46 


189 


141 


25] 
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TWELFTH  JUDICIAL  DISTRICT 

INFERIOR    COURTS 


July  1.  1938— July  1.  1939 

July  1,  1939— Ju.y  1.  1940 

Convictions 

Other  Dispositions 

Convictions 

Other  Dispositions 

Offense 

Wl 

M 

lite 
F 

Col 

M 

ored 

F 

Wl 

M 

lite 

Col 

M 

ored 
F 

Wl 

M 

lite 
F 

Col 

M 

ored 

F 

Wl 

M 

lite 

F 

Col 

M 

ored 
F 

7 
10 

6 
13 
18 

1 
1 

4 

1 
12 

17 

2 
8 

3 
10 

2 
6 
9 

10 

7 
10 

4 
7 
6 

1 
3 
1 

3 

2 

4 

2 

Aftrav 

1 
3 
2 

15 
4 
5 
5 
3 

2 
2 

9 
1 

4 

1 

1 
1 

2 

3 

2 

9 

Assault  on  Female 

Assault  With  Deadly  Weapon^  _  _ 
Assault  with  Intent  to  Kill 

2 

2 
2 
2 

3 

1 

2 

5 

1 

4 

1 

3 
1 

3 

1 

I 

1 

3 

2 

1 

2 

1 

1 
6 

15 
4 
18 
392 
3 
411 
10 
1 

6 
1 

42 

11 
I 

1 
6 

8 
1 
4 

183 

2 
314 

1 

3 

1 
3 
1 

0 

1 

1 

1 
5 

26 

3 

3 

39 

1 

3 

1 

3 
60 

Motor  Vehicle  Laws 

6 

Prohibition  Laws 

30 

149 

14 

21 

4 

2 

3 

83 
2 
1 

5 

8 

3 

2 

1 

2 

1 

4 
1 

1 

1 
3 
6 

1 

44 

14 

265 

3 

4 

9 

2 
2 
4 

106 

1 

Worthless  Check 

4 
41 

961 

27 

4 
13 

126 

13 
54 

632 

Miscellaneous 

10 

1 

35 

4 

9 
38 

33 
203 

8 
22 

10 

1 

23 

8 

Convictions 1, 297 

Other  Dispositions: 

Acquittals 145 

Nolle  Pros 30 


Convictions 895 

Other  Dispositioas: 

Acquittals 126 

Nolle  Pros 21 


175 


147 


426 


BIENNIAL  REPORT  OF  THE  ATTORNEY  GENERAL 


[Vol. 


THIRTEENTH  JUDICIAL  DISTRICT 

INFERIOR    COURTS 


July1,1938— July  1,1939 

July  1,1939-July  1.1940 

Convictions 

Other  Dispositions 

Convictions 

Other  Dispositions 

Offense 

M 

lite 
F 

Col 

M 

ored 
F 

Wl 
M 

lite 
F 

Col 

M 

ored 
F 

Wl 

M 

lite 
F 

Col 

M 

ored 
F 

Wl 

M 

lite 
F 

Col 
M 

ored 
F 

20 
1 

1 

7 

1 

12 
4 

.... 

3 

11 

—  - 

9 

2 
2 

1 

4 
1 

1 

25 
10 
31 

;;;; 

23 
8 
69 

1 

15 

1 

5 

2 

36 

1 

2 
1 

1 

6 
2 

1 

6 

1 
27 

19 

6 

43 

11 

3 
1 

14 

7 

47 

6 

2 

12 

2 

7 

1 

20 

4 

2 

5 
3 

20 
6 

1 

Assault  on  Female 

Assault  With  Deadly  Weapon.  __ 

2 
6 

3 

1 

3 
4 

5 

6 

2 
5 

9 
3 

1 
1 
1 

11 
2 

1 

1 

2 
5 

Carrying  Concealed  Weapon 

5 
5 
1 

20 
1 

1 
2 

9 
1 

1 
2 

1 
3 

4 
3 

4 
3 

1 

21 

8 

2 
2 

—  - 

2 

1 

2 
1 
1 
3 
24 

1 
1 
3 
3 

8 

Forn  catitn  and  Adultery 

Gam'ng  and  Lottery  Laws 

1 

16 

4 

34 

1 
1 
1 

4 
4 
3 
71 

3 

1 
2 

1 
5 
1 

12 
1 

44 
7 

1 
13 
3 

7 

1 

2 

3 
11 

3 
40 

5 

8 

1 

7 

1 

1 

16 

2 

Motor  Vehicle  Law 

Non-Support 

215 
19 

3 

71 
S 

1 

11 

210 

27 

27 

79 

9 

1 

130 

4 

1 

25 
1 

38 
22 

2 
1 

7 
4 

8 

2 

Prohibition  Laws 

288 

7 

124 
1 

27 

40 

20 

1 

6 
2 

277 

4 

10 

1 

2 

2 

1 

1 
4 

1 

1 
5 

1 

Resisting  Officer 

8 

.... 

9 
2 

1 

1 

1 
1 
4 

1 
12 

1 
11 
1 
1 
19 

443 

Trespass 

0 

1 

1 

18 

717 

9 

2 

1 

1 
18 

1 
1 

1 

7 

132 

10 

.... 

1 

62 

2 

1 
2 
9 

145 

2 

—  - 

Worthless  Check 

9 
19 

229 

2 
19 

6 
17 

679 

1 
41 

1 
2 

13 

Miscellaneous 

2 
17 

18 
390 

8 
66 

5 

101 

26 

Convictions 1,190 

Other  Dispcsitions: 

Acquittals 296 

Nolle  Pros 103 


Con\'ictions 1, 225 

Other  Dispositions: 

Acquittals 183 

Nolle  Pros 102 


399 


285 


25] 
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FOURTEENTH  JUDICIAL  DISTRICT 

INFERIOR    COURTS 


July  1.  1938— July  1,  1939 

July  1,  1939  -July  1,  1940 

Convictions 

Other  Dispositions 

Convictions 

Other  Dispositions 

Offense 

White 

Colored 

White 

Colored 

White 

Colored 

White 

Colored 

M 

F 

M 

F 

M 

F 

M 

F 

M 

F 

M 

F 

M 

F 

M 

F 

3 
15 

1 
4 

4 
13 

2 

6 
10 

1 
53 
26 
35 

2 

1 

4 
1 

9 
11 

9 
5 

3 

6 
6 

1 
3 

Affray 

1 

74 

16 

49 

8 

11 
3 

81 
26 
89 
6 

31 

7 
1 
1 

1 
1 

56 
18 
67 
3 

11 
11 

68 
4 

38 
1 

8 
3 

65 

3 

109 

1 

15 
1 

20 
1 

32 
3 
39 

4 

7 
4 

26 
20 
47 
5 

9 

Assault  With  Deadly  Weapon 

21 

Burglary:  Second  Degree 

Carnal  Knowledge     -. 

1 
4 
6 
12 

Carrying  Concealed  Weapon 

20 
1 

51 
1 

11 

2 

35 

1 
34 

2 
10 

5 

1 
13 

8 

5 

36 

2 

3 

1 
8 

2 

21 

32 

2 
3 

2 

2 

9 

3 
1 

21 

4 

9 
2 

8 

1 

Embezzlement .  _  . 

1 
1 

6 

10 

1 

2 

4 

1 
2 

1 

--- 

2 

3 

1 

2 

1 

4 

91 

18 

73 

952 

5 
17 

2 
41 

2 

91 

18 

157 

265 

3 

100 

26 

52 

437 

4 

11 

9 

1 

84 
40 
151 
126 

3 
6 
3 
31 
5 

3 

10 
11 
50 
60 

3 

1 

6 
3 

Gaming  and  Lottery  Laws 

Injury  to  Property 

Larceny 

Motor  Vehicle  Law 

28 
8 

13 

10 

46 

177 

1 
5 
3 

8 

19 
8 

88 
35 

3 
2 
18 

2 

8 
10 
46 
13 

1 

2 
2 

13 

5 
3 
81 

3 
5 
4 

2 
1 
10 
1 
10 
51 

583 

15 
9 

1 

1 

31 

2 

2 

1 

568 

8 

2 

2060 

2 

1 
198 
42 

1 

690 
12 

162 
12 

2 

1 
1899 

2 

160 
10 

2 
123 

4 

Prohibition  Laws 

56 

13 

1 

18 
2 

7 
1 

Receiving  Stolen  Goods 

Resisting  Officer 

2 

6 

1 

1 
36 

1 

25 

934 

4457 

2 

2 
3 

1 

2 
3 

1 

3 

1 

1 
6 

5 
11 
1 

7 
5 
1 

2 
3 

2 
3 
2 

6 

2 

2 
1 

Trespass 

3 

19 

15 

1 

19 
9^9 

3766 

9 

4 

122 

355 

13 

1 

2 

173 

1439 

1 

7 

1 
1 

14 

66 

9 

3 
12 

260 

1 

Worth!';ss  Check 

Miscellaneous 

7 
64 

418 

109 
1663 

273 

1 
9 

70 

1 
5 

379 

63 

15 
252 

3 

47 

389 

3 

67 

Convictions 6,811 

Other  Dispositions: 

Acquittals 694 

Nolle  Pros 401 


Convictions 5,812 

Other  Dispositions: 

Acquittals 524 

Nolle  Pros 258 


1,095 


782 


428 


BIENNIAL  REPORT  OF  THE  ATTORNEY  GENERAL 


[Vol. 


FIFTEENTH  JUDICIAL  DISTRICT 

INFERIOR    COURTS 


Juiy  1.  1938— July  1,  1939 

July1,1939-July  1,1940 

ions 

Convictions 

Other  Dispositions 

Convictions 

Other  Disposit 

Offense 

Wl 
M 

lite 
F 

Col 

M 

ored 
F 

W] 

M 

lite 
F 

Ccl 

M 

ored 
F 

Wl 
M 

lite 
F 

Col 

M 

ored 
F 

Wl 

M 

lite 
F 

Colored 

M      F 

Abandonment 

6 
1 
5 
10 
2 
2 

1 

8 

Assault  - .   -            -     .     ..... 

Assault  on  Female 

1 
3 
2 

3 
11 

6 
4 

Assault  With  Deadly  Weapon  .. 

::;; 

12 

2 

1 

3 

1 

Carrying  Concealed  Weapon   . . , 

Escape  .   

False  Pretense.. 

1 

1 

1 
1 
1 

3 
4 
3 

12 

52 

1 

38 

1 

3 

1 

Gaming  and  Lottery  Laws- 

7 

2 

11 
14 

3 

4 

52 

---- 

2 
11 

2 
6 

.... 

Non-Rupport        

3 

1 

30 

1 

20 

34 

8 

2 

1 

1 

1 

1 

9 
146 

1 

10 

6 
90 

1 
6 

3 

102 

1 

8 
82 



1 

9 

20 

3 

7 

1 

Convictions 252 

Other  Dispositions: 

Acquittals 1 

Nolle  Pros 


Convictions 19* 

Other  Dispositions: 

Acquittals 8 

Nolle  Pros 25 


31 


25] 
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SIXTEENTH  JUDICIAL  DISTRICT 

INFERIOR    COURTS 


July  1,  1938-July  1,  1939 

July  1,  1939-  July  1,1940 

Convictions 

Other  Dispositions 

Convictions 

Other  Dispositions 

Offense 

Wl 

M 

ite 
F 

Col 

M 

sred 
F 

Wl 

M 

ite 
F 

Col 
M 

3red 
F 

m 

M 

ite 
F 

Col 

M 

3red 
F 

Wt 

M 

ite 

F 

Col 

M 

Dred 
F 

2 
12 

3 
17 

5 

3 
5 

16 
1 
1 

2 

9 

13 
42 

3 

3 
23 

5 

3 
18 

3 

1 

3 

3 

1 
7 

2 

1 

1 

1 

Assault  With  Deadly  Weapon.. _ 

1 

13 

2 

7 

—  - 

3 
3 

2 

1 

1 

4 
6 

1 
3 

5 
3 
2 

2 

3 

1 

1 

1 

1 

1 

3 

3 

1 
5 
1 
3 

43 
115 

32 

1 
1 

1 

1 
1 

4 

2 

2 
3 
6 
14 
5 

1 

1 

1 

5 
3 

29 
127 
17 

-- 

3 

12 

28 

11 

1 

8 

1 

3 
1 

1 

6 
13 

1 

1 

2 
14 

23 
3 

1 

2 
2 
2 

2 
2 

2 
2 
1 

1 

Non-Support 

Prohibition  Laws __ 

92 

10 

23 

5 

5 

58 

5 

8 

6 

10 

1 

-- 

Receiving  Stolen  Goods 

4 

3 
1 

2 

1 

4 

6 

1 

10 

-  — 

1 

3 

2 

1 

6 

1 

1 

8 
1 
1 
16 

319 

2 

1 

1 

Worthless  Check 

7 
12 

407 

1 
22 

2 
3 

99 

10 

3 
10 

118 

1 

9 

1 
1 

31 

■ 

98 

2 
19 

3 
60 

11 

1 

9 

19 

2 

Convictions 529 

Other  Dispositions: 

Acquittals 131 

Nolle  Pros 27 


Convictions 409 

Other  Dispositions: 

Acquittals 106 

Nolle  Pros 22 


158 


128 


430 


BIENNIAL  REPORT  OF  THE  ATTORNEY  GENERAL 


[Vol. 


EIGHTEENTH  JUDICIAL  DISTRICT 

INFERIOR    COURTS 


July  1,  1938— July  1,  1939 

July  1,  1939~July  1,  1940 

Convictions 

Other  Dispositions 

Convictions 

Other  Dispositions 

Offense 

W 
M 

bite 
F 

Col 

M 

ored 
F 

Wl 

M 

lite 
F 

Col 

M 

ored 
F 

W 

M 

lite 
F 

Col 

M 

ored 
F 

W 
M 

lite 
F 

Co! 

M 

ored 
F 

7 

1 

2 

1 
1 

2 

7 

3 

—  - 

1 

6 

2 

3 

Affray 

2 

10 
9 

3 

1 
5 

5 
4 
3 

2 

5 
6 
24 
3 
3 
1 
3 

2 

4 

3 
9 

1 
1 

8 

1 

12 

2 

---- 

1 

1 

Assault  With  Deadly  Weapon.  __ 

3 

5 

1 

2 

2 
1 

7 

3 

1 

3 

2 

2 

1 
1 

2 

2 

1 

1 

2 
2 

1 

1 

1 

1 
1 

1 
2 
2 
1 
1 

21 

119 

7 

1 

36 

4 
1 
2 
5 
3 

26 

103 

2 

1 

1 

1 

2 

1 

1 

2 
1 

1 

2 

1 

1 

Injury  to  Property 

1 

1 
11 
15 

1 

1 
1 

7 
14 

2 
11 

1 

1 
1 

2 

2 
1 

6 
1 

5 
7 
1 

1 

4 

4 
3 

1 

10 

1 

1 

1 

36 

6 

13 

1 

11 
1 
3 

4 

6 

2 

1 

6 
5 
3 
10 

259 

1 
1 

4 

1 

1 

2 
10 

244 

3 
3 

78 

2 
13 

2 
53 

9 

2 
36 

4 
8 

3 

25 

1 
11 

14 

7 

51 

6 

21 

3 

Convictions 319 

Other  Dispositions: 

Acquittals ^,25 

Nolle  Pros 40 


Convictions 341 

Other  Dispositions: 

Acquittals 69 

Nolle  Pros 44 


65 


113 


25] 
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NINETEENTH  JUDICIAL  DISTRICT 

INFERIOR    COURTS 


July  1, 

1938 

-July  1,  1939 

Ju 

lyi. 

1939- 

-July  1.  1940 

Convictions 

Other  Dispositions 

Convictions 

Other  Dispositions 

Offense 

Wl 
M 

hite 
F 

Co 
M 

ored 
F 

White 
M      F 

Col 
M 

ored 
F 

W 
M 

hite 
F 

Co 
M 

ored 
F 

Wl 
M 

]ite 
F 

Col 
M 

ored 
F 

Abandonment.   - .  __ 

26 
16 

1 
2 

1 
3 

1 

7 
6 

1 

41 
8 
2 

11 
3 
4 

1 

2 
1 

1 

4 
4 

Assault  With  Deadly  Weapon 

1 

5 

1 

1 

2 

Assault  with  Intent  to  Kill 

Bastardy 

2 

2 

2 
1 
2 
2 

2 

1 

-- 

1 

2 

5 

5 

1 

1 

1 

1 

1 

3 
1 
1 
9 
4 
30 
76 

4 
6 

4 

1 

2 
3 

2 

4 

35 

80 

7 

32 

3 

1 

1 
1 

2 

11 

5 
2 
5 

2 
1 

12 
14 

3 

2 
2 

1 

2 

11 
3 

5 

3 

37 
2 
5 
1 
5 

10 

260 

9 

6 

2 

1 

1 

1 

1 

Worthless  Check 

3 
3 

224 

Miscellaneous 

1 
16 

2 
35 

4 

4 

43 

1 

1 

5 

1 
1 

21 

5 
50 

4 
12 

16 



1 

2 



Convictions 279 

Other  Dispositions: 

Acquittals 38 

Nolle  Pros 12 


Convictions 343 

Other  Dispositions: 

Acquittals 17 

Nolle  Pros 1 


50 


18 


432 
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[Vol. 


TWENTIETH  JUDICIAL  DISTRICT    " 

INFERIOR    COURTS 


July  1,1938 -July  1,  1939 

July  1,1939 -July  1.1940 

Convictions 

Other  Dispositions 

Convictions 

Other  Dispositions 

Offense 

Wl 
M 

lite 
F 

Col 
M 

ored 
F 

Wt 
M 

lite 
F 

Col 
M 

Dred 
F 

White 
M      F 

Colored 
M      F 

White 
M       F 

Colored 
M      F 

1 
1 

2 
1 
1 

2 

Assault  With  Deadly  Weapon  .. 

2 

1 

7 

5 

16 

281 

2 

4 

22 

366 

21 

2 

1 

37 

2 

2 

1 

29 
4 

33 

14 

3 

396 

21 

44 

2 

2 

1 





312 

16 

3 







Convictions 463 

Other  Dispositions: 

Acquittals. 3 

Nolle  Pros 


Convictions 364 

Other  Dispositions 


25] 
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TWENTY-FIRST  JUDICIAL  DISTRICT 

INFERIOR    COURTS 


July  1, 

1938- 

-July  1,  1939 

Juiy  1, 

939 

-July  1,  1940 

Convictions 

Other  Dispositions 

Convictions 

Other  Di 

spositions 

Offense 

Wt 

M 

lite 
F 

Col 

M 

red 
F 

\vt 

M 

ite 
F 

Col 

M 

Dred 
F 

Wt 

M 

ite 

f' 

Col 



M 

:)red 
F 

Wl 

M 

lite 
F 

Col 

M 

Dred 
F 

Abandonment 

Affray 

Assault 

Assault  on  Fenaale 

Assault  With  Deadly  Weapon.  _  _ 

17 
13 
31 
19 
23 

1 

10 

8 
22 
31 

59 

1 

8 
14 

4 

3 
5 
3 
9 
2 

1 
2 

4 
4 

13 
17 

2 
1 

11 

4 
29 

8 
31 

5 

7 

7 
3 
14 
22 
52 
16 

2 
5 

18 

1 
6 
2 
3 
13 
3 

1 

1 

1 
5 
3 
4 
16 
5 

1 
3 

7 

2 

7 

3 

3 

2 

9 

11 
11 

1 

2 

1 

17 
10 

6 

2 

1 

1 

3 

8 

11 
12 

1 

7 

2 
2 

7 

1 

1 

3 

1 

1 

2 

3 

1 

1 

2 

1 
5 

1 

Gaming  and  Lottery  Laws 

9 
5 
19 

3 

15 

1 
37 

6 

1 

26 

1 
1 
1 

5 
1 

21 

1 
1 

9 
2 

26 

9 

Larceny 

Manslaughter- .   . 

2 

31 

1 

6 

— - 

Motor  Vehicle  Laws 

193 

2 

104 
1 

1 

1 

14 

2 

222 
6 

3 

91 
4 

4 

47 
21 

1 

20 
1 

1 

Nuisance,      .             .   .   _ 

1 

736 
4 
5 

40 

Prohibition  Laws 

24 

159 
2 
2 

25 
1 

1 

1 
1 

6 

9 
3 

2 
2 

393 
1 

8 

202 
1 
1 

31 

1 

27 

4 

1 

3 

1 

1 

25 

1 

7 

5 

47 

2 

1 

1 

9 

1 

7 

28 

798 

5 
3 

2 

15 
138 

7 
21 

1153 

1 

14 

504 

2 

67 

2 
9 

127 

Miscellaneous 

3 
15 

7 
117 

14 

3 
23 

15 

506 

3 

83 

1 
8 

4 
112 

13 

Convictions 1,771 

Other  Dispositions: 

Acquittals 197 

Nolle  Pros 76 


Convictions 1,410 

Other  Dispositions: 

Acquittals 183 

Nolle  Pros 88 


273 


271 
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[Vol. 


ALPHABETICAL  LIST  OF  CRIMES  IN  INFERIOR  COURTS 
July  1,  1938,  to  July  1,  1939 


Abandonment 

Affray 

Assault 

Assault  on  Female 

Assault  With  Deadly  Weapon  _ 
Assault  With  Intent  To  Kill... 
Assault  With  Intent  To  Rape. 

Assault  (secret) 

Bastardy 

Bigamy 

Breaking  and  Entering 

Burglary:  Second  Degree 

Burning  Other  Than  Arson 

Carrying  Concealed  Weapon.. 

Carnal  Knowledge 

Conspiracy 

Crime  Against  Nature 

Disorderly  Conduct 

Disorderly  House 

Embezzlement 

Escape 

False  Pretense 

Forgery 

Fornication  and  Adultery 

Gaming  and  Lottery  Laws 

Injury  to  Property 

Larceny 

Manslaughter 

Motor  Vehicle  Laws 

Murder:  Second  Degree 

Non-Support 

Nuisance.  

Perjury 

Prohibition  Laws 

Prostitution 

Rape 

Receivmg  Stolen  Goods 

Resistmg  Officer 

Robbery 

Seduction 

Trespass 

Vagrancy 

Worthless  Check 

Miscellaneous 


Totals. 


Grand  Total  . 


Convictions 


219 
246 
762 
374 
,208 
9 


5 
283 


194 
46 


,347 
108 


33 

69 

10 

3 

244 

50 

152 

,069 


21,004 


25,741 


Other 
Dispositions 


Convictions 21,004 

Other  Dispositions 4, 737 


Total 25,741 


25] 
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ALPHABETICAL  LIST  OF  CRIMES  IN  INFERIOR  COURTS 
July  1,  1939,  to  July  1,1940 


Abandonment 

Affray 

Assault 

Assault  on  Female 

Assault  With  Deadly  Weapon, 
Assault  With  Intent  To  Kill... 
Assault  With  Intent  To  Rape. 

Bastardy 

Breaking  and  Entering 

Burning  Other  Than  Arson 

Carrying  Concealed  Weapon... 

Carnal  Knowledge 

Crime  Against  Nature 

Conspiracy 

Disorderly  Conduct 

Disorderly  House 

Embezzlement 

Escape 

False  Pretense 

Forgery 

Fornication  and  Adultery 

Gaming  and  Lottery  Laws 

Incest 

Injury  To  Property 

Larceny  and  Receiving 

Motor  Vehicle  Law 

Murder:  Second  Degree 

Non-Support 

Nuisance 

Prohibition  Laws 

Prostitution 

Rape 

Receiving  Stolen  Goods 

Resisting  Officer 

Robbery 

Sed  uction 

Trespass 

Vagrancy .. 

Worthless  Check 

Miscellaneous 


Totals. 

Grand  Tola.. 


(•onvictions 


198 
186 
777 
153 
970 
148 


93 

65 

3 

214 


9 

213 

33 

3 

26 
15 
11 

82 
£58 


141 

42 

,255 

50 


74 
3 

2 

215 

50 

116 

,914 


22,471 


Other 
Dispositions 


72 

57 
333 

73 
441 

82 
2 

35 

44 
1 

52 
9 
3 
6 

81 

13 
6 
3 

25 


392 

769 

1 

58 

12 

551 
11 
1 
44 
18 
13 
7 

105 
10 
56 

303 


Con  victions 18,595 

Other  Dispositions 3,876 


Total 22,471 
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TABLE  ONE 

Sections  in  Michie's  N.  C.  Code  and  Consolidated  Statutes  Cited  or  Construed 

in  Biennial  Report 


Consolidated 
Statutes 


Page 


34(1) 

48 

65(a) 

93 
174 
191(1) 
191(4) 
191(5) 
191(9) 
191(13) 
192 

193(a)-193(h) 
193(c) 
218(g) 
220(a) 
220(b) 

220(c) 
220(d) 

220(h) 

220(1) 

220(r) 

220(v) 

220 (ee) 

221(n) 

222 

222(a) 

225(a) 

225(f) 

225(k) 

225(1) 

277 

278 

279 

441(9) 

442(2) 

483 

593 

684 

971 
1020 
1020(6) 
1114 
1131 
1133 
1136 
1137 
1143 
1137(a) 
1167(e) 
1180 
1181 
1182 
1244 
1297(28) 
1297(40) 
1297(42) 
1316(a) 
1334(l)-(44) 
1334(61) 
1334(62) 
1334(63) 
1334(66) 
1334(68)  ■ 
1334(70) 
1334(77)-(88) 
1335 
1342 
1342(5) 
1389 
1435(6) 
1449 


298 
297 
285 
303 
37 
199 
190 

190,  200 

191,  200 
199 

43 

40 

43 
235 
220 

208,  209 
220,  221 

209,  210 
208,209.210, 
212,  220,  221 
49,  50 

216 

219 

213 

208 

215 

216 

212,213 

217 

217 

211 

211 

171 

171 

171,319 

51 

51 
42,43 
291 

72 
331 
336 
164 

34 
148 

42 

42 

42 
211 

43 

34 
219,  220,  313 
33,  37,  38,  42 

38 
118 
181 
245 
234 
311 
309 

58 

58 

59 
281 
281 

292,  318 
310 
181,  188 
164,  195 
240 
316 

29 

29 


Consolidated 
Statutes 


Page 


1463 

1467 

1468 

1489 

1491 

1500 

1506 

1536 

1618 

1681 

1694 

1735 

1537 

1704(c) 

1899 

1927(28) 

1939-310-1719 

1964 

1966 

1968 

2078 (bb) 

2122 

2141(0) 

2141(ww) 

2277 

2283(a) 

2288 

2492(20) 

2495 

2583(6) 

2591 

2594(b) 

2621 

2621(75) 

2621(160) 

2621(161) 

2621(167 

2621(266) 

2629 

2634 

2657 

2677 

2688 

2715 

2716 

2724 

2738 

2741 

2744 

2787(36) 

2807 

2808 

2816 

2832 

2937 

2959 

2969(I6)-(27) 

2970 

2975 

3071 

3177 

3212(1-18) 

3379 

3408 

3846 (bbb) 

3846 (ooo) 

3849 

3850 

3903 

3904(b) 

3904(c) 

3908 

3911 


327 

318 

318,  327 

313 

313 

288 

324 

260 

103 

323 

289 

86,  151 
288 
326 
314 
188 
278 

40 
201 
314 
207 
320 
203 
202 
167 
167 

250,  251 
176 
317 

235,  236 
237 
236 

89 

71 

31 

31 

31 

71 

27 
260,  288 
314 

280,  305, 
284 
310 
179 

178,  179 
334 
275 
275 
280 
274 

235,  283 
291 

175,  234 
175 

169,  179 
309 
333 
333 
49.  50 
331 
310 
287 
287 

73 

73 
81.  183 
207 
316 
285 
285 
299 

36 


Consolidated 
Statutes 


Page 


3923 

3924(b) 

3936 

3949 

3956 

3971 

3973 

4018(c) 

4023 

4036-4095 

4174 

4276 

4379 

4388 


4390 

4435 

4447 

4468(a) 

4492 

4522 

4556(24) 

4689(12) 

4830 

4877 

4879 


4895 
4925 
4958 
4958 
4958 
5006 
5014 
5016 
5039 
5047 
5040 
5126 
5126 
5168 
5168 
5168 
5168 
5170 
5174 
5180 
5242 
5243 
5247 
5259 
5337 
5349 
5373 
5373 
5373 
5373 
5373 
5373 
5383 
5384 
5402 
5412 
5415 
5416 
5422 
5423 
5461 
5468 
5470 
5470 
5508 


(5) 

(10) 

(ci) 

(s) 

(k)(7) 

(cc) 


(12) 
(14) 


(a) 
(c) 
(d) 
(e) 
(f) 
(S) 


(b) 


300 

35 
183 

30 
320 

36 

36 
316 
218 

35 
316 
341 
320 

63,282,  284, 
288,297,300, 
311 
311 
287 
191 
158 
137 

288,  299 
313 
134 
225 
137 
137 
137 

305,  323 
133,  244 
282 
282 
282 
192 
192 

197,  287 
199,  313 
313 
199 
141 
241 

46 
44,  46 

44 
157,  321 
148 
148 
149 
274 

33 
274 
270 
310 
176 
176 
177 
177 
177 
177 
177 
58,  295 

52 

55 
227 
313 
227,  313 

64 

52 

53 
308 
345 
345 
62,  63 
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Consolidated 

Consolidated 

Consolidated 

Statutes 

Page 

Statutes 

Page 

Statutes 

Page 

5534 

62,  63 

6055 (a49) 

339 

7519 

144 

5556 

169 

6124 

204 

7534(9-18) 

310 

5560 

62 

6141 

257 

7543 

39.  40 

5563 

66 

6184 

260 

7634(o) 

222 

5641 

56 

6187 

323 

7640 

142 

5645 

65 

6192 

260 

7650 

142 

5658 

56 

6214 

250,  251 

7651 

142 

5782 

248 

6236 

249 

7675(a) 

140 

5786 

134 

6237 

250 

7675(b) 

140 

5792 

30 

6242 

249 

7696 

45 

5885 

141 

6262 

149 

7697 

45 

5904 

252 

6376 

219,  220,  313 

7705 

157 

5912(i) 

245 

6377 

219 

7766(g) 

319 

5923 

183 

6785-6790 

251 

7971(228) 

303 

5924 

314 

7025 

142 

7973 

291 

5925 

186 

7064 

299 

7974 

291 

5928 

314,317,323, 

7069 

165 

7975 

291 

326,328,330, 

7077 

165 

7979 

266 

334 

7077(c) 

161 

7990 

278,  290, 

5936 

327,  333 

7089(a) 

166 

291,  303 

5937 

191,329 

7092 

165 

7999-8002 

291 

5939 

186 

7095 

165 

8037 

278,290,291 

5940 

187,  327 

7096 

165 

8052(14) 

265 

5960 

182 

7154 

161 

8057(7) 

265 

5961 

340 

7343(f) 

249 

8081(q) 

231 

5962(a) 

183 

7343(g) 

246 

8081(www) 

231,  232 

6022 

187,  327 

7343(h) 

249 

8081 (cccc) 

230 

6045 

342 

7486(n) 

152 

8081(u)  (c) 

323 

6055(a26) 

186 

7502(b) 

222 

8881  (www) 

230 

6055 (a27) 

186 

7502(c) 

224 
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TABLE  TWO 
Public  Laws  Cited  or  Construed  in  Biennial  Report 


Year  c.  No.   Sec. 


Page 


Year  c.  No.   Sec. 


Page 


1909 

428 

152 

1935 

371 

317 

108 

1911 

1 

245 

1935 

371 

322 

128 

1911 

102 

201 

1935 

371 

416 

103 

1919 

97 

261 

1935 

371 

497 

108 

1913 

181 

2 

164 

1935 

371 

811 

103 

1915 

205 

23 

1935 

371 

414 

103 

1919 

277 

17 

1935 

422 

2 

267 

1921 

7 

177 

1935 

430 

204 

1921 

125 

28 

1935 

456 

28 

146 

1921 

152 

1 

239 

1935 

486 

9 

202,  206 

1921 

152 

2 

238, 

239 

1935 

486 

25 

205 

1921 

18:) 

46 

1935 

486 

26 

202 

1921 

234 

201 

1935 

486 

40 

203 

1921 

Ex.  S 

as.  20 

28 

1935 

493 

254 

1923 

136 

1 

58 

1936 

265 

1923 

136 

102 

62 

1936 

6 

263 

1923 

136 

131 

62 

1936 

7 

264 

1923 

136 

163 

62 

1936 

7(2cMlt 

262 

1923 

154 

201 

1937 

14 

214 

1923 

157 

45 

1937 

49 

337 

1925 

89 

5 

152 

1937 

49 

3 

256 

1927 

48 

125 

1937 

49 

15 

256 

1927 

51 

12 

203 

1937 

49 

17 

253 

1927 

100 

159 

1937 

49 

18 

253 

1927 

159 

201 

1937 

49 

20 

231 

1927 

185 

40, 

313 

1937 

49 

22 

253 

1929 

100 

5 

152 

1937 

49 

25 

254,  255 

1929 

119 

3 

269 

1937 

57 

275 

1929 

119 

16 

269, 

270 

1937 

99 

238 

1929 

143 

^ 

157 

1937 

111 

.  75 

1929 

194 

17 

225 

1937 

124 

238 

1931 

52 

258 

1937 

127 

405 

98,  99,  100 

1931 

52 

12 

259 

1937 

127 

5 

70 

1931 

226 

1,  2 

193 

1937 

127 

7 

118 

1931 

261 

5 

222 

1937 

127 

11 

113 

1931 

282 

201 

1937 

127 

12 

71 

1931 

370 

245 

1937 

127 

17 

81,  82 

1931 

427 

311 

76 

1937 

127 

19 

79 

1931 

430 

232 

1937 

127 

116 

81 

1933 

9 

3 

166 

1937 

127 

121 

24 

1933 

53 

239 

1937 

127 

122 

244 

1933 

102 

45 

1937 

127 

124 

74 

1933 

172 

157 

1937 

127 

130 

293 

1933 

179 

2 

270 

1937 

127 

146 

80 

1933 

179 

7 

269 

1937 

127 

201 

"120 

1933 

179 

23 

270 

1937 

127 

202 

147 

1933 

179 

29 

271 

1937 

127 

203 

85 

1933 

181 

278 

1937 

127 

208 

1983 

275 

30 

293 

1937 

127 

301 

78 

1933 

320 

245 

1937 

127 

310 

77,78 

1933 

400 

222 

1937 

127 

31154 

70 

1933 

441 

222 

1937 

127 

314 

102 

1933 

445 

162 

24 

1937 

127 

317 

67,  74,  76 

1935 

21 

27 

1937 

127 

318 

70,  74,  77,  78 

1935 

52 

120, 

125 

1937 

127 

319 

76 

1935 

52 

12 

126, 

299 

1937 

127 

322 

74,76,78,  84, 

1935 

52 

17 

126 

■   115,  117,  128 

1935 

53 

238 

1937 

127 

324 

78,  112,  115 

1935 

54 

279 

1937 

127 

327 

106 

1935 

71 

149 

1937 

127 

406 

98 

1935 

160 

4 

206 

1937 

127 

414 

103 

1935 

167 

34 

1937 

127 

416 

103 

1935 

220 

199, 

200 

1937 

127 

427 

96,  97 

1935 

243 

171 

1937 

127 

600 

85,  86 

1935 

245 

226, 

281,  295 

1937 

127 

607 

86,  87 

1935 

288 

275 

1937 

127 

702 

69 

1935 

291 

99 

1937 

127 

704 

69 

1935 

291 

5 

273 

1937 

127 

811 

103 

1935 

291 

14 

96, 

100,  122 

1937 

127 

812 

71,  72 

1935 

342 

53, 

175 

1937 

127 

828 

69 

1935 

371 

148 

1937 

132 

260 

1935 

371 

201 

120 

1937 

158 

607 

86 

1935 

371 

310 

108 

1937 

169 

267 

1935 

371 

313 

108 

1937 

169 

6 

268 

1935 

731 

311,  II 

76 

1937 

196 

91 

1935 

371 

314 

102 

1937 

196 

130 

296 
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TABLE  TWO   (Continued) 


Year  c.  No.  Sec. 


Page 


Year  c.  No.  Sec. 


1937 

198 

58 

1939 

158 

151 

1937 

242 

143, 

245,  331 

1939 

158 

153 

1937 

242 

1 

154 

1939 

158 

155 

1937 

244 

162 

1939 

158 

156 

1937 

278 

310 

1939 

158 

159 

1937 

288 

6 

189, 

193 

1939 

158 

162 

1937 

288 

13 

189, 

198 

1937 

288 

15 

189 

1939 

158 

183 

1937 

288 

18 

190 

1939 

158 

187 

1937 

288 

23 

198 

1939 

158 

203 

1937 

288 

26 

194 

1939 

158 

205 

1937 

288 

35 

193 

1939 

158 

210 

1937 

291 

203 

69 

1939 

158 

301 

1937 

291 

601 

292 

1939 

158 

302 

1937 

300 

136 

1939 

158 

310 

1937 

310 

1402 

29 

1937 

319 

5 

197, 

287 

1939 

158 

311 

1937 

333 

149 

1939 

158 

311^ 

1937 

349 

17, 

18 

1939 

158 

313 

1937 

349 

9 

49 

1939 

158 

314 

1937 

353 

52 

1939 

158 

315 

1937 

394 

20 

226 

1939 

158 

316 

1937 

394 

24 

226 

1937 

394 

30 

55 

1939 

158 

317 

1937 

398 

253 

1939 

158 

318 

1937 

406 

3 

155 

1937 

407 

89, 

300 

1939 

158 

322 

1937 

407 

16 

239 

1937 

407 

48 

122, 

239 

1939 

158 

325 

1937 

407 

52 

324 

1939 

158 

326 

1937 

407 

61 

239, 

280,  292 

1939 

158 

327 

1937 

407 

103 

287 

1939 

158 

405 

1937 

407 

129 

111 

1939 

158 

406 

1937 

407 

142 

119 

1939 

158 

414 

1937 

414 

23, 

135 

1939 

158 

416 

1937 

432 

2 

300 

1939 

158 

420 

1937 

436 

2 

194 

1939 

158 

427 

1937 

447 

1,18 

17 

1939 

158 

509 

1939 

6 

18 

1939 

158 

510 

lvi39 

12 

64 

1939 

158 

512 

1939 

22 

4,  5 

47 

1939 

185 

600 

1939 

27 

265 

1939 

158 

607 

1939 

3G 

119 

291 

1939 

158 

715 

1939 

79 

23 

1939 

158 

811 

1939 

91 

21 

1939 

158 

919 

1939 

102 

195, 

283 

1939 

158 

928 

1939 

119 

202 

1939 

159 

1939 

122 

246 

1939 

165 

1939 

107 

291 

1939 

186 

1939 

119 

206 

1939 

186 

3 

1939 

122 

168 

1939 

187 

1939 

126 

4 

166 

1939 

224 

1939 

144 

198 

1939 

224 

3 

1939 

144 

1 

240 

1939 

235 

1939 

158 

334, 

342,  346 

1939 

240 

1939 

158 

3 

105 

1939 

244 

2 

1939 

158 

5 

105, 

106 

1939 

263 

1939 

158 

7 

118 

1939 

263 

5 

1939 

158 

11 

114 

1939 

264 

2 

1939 

158 

30 

104 

1939 

275 

1939 

158 

100 

315 

1939 

279 

1939 

158 

103 

105, 

294 

1939 

285 

1939 

158 

105 

104, 

105 

1939 

285 

4 

1939 

158 

107 

315 

1939 

285 

7 

1939 

158 

109 

294 

1939 

285 

9 

1939 

158 

111 

306 

1939 

287 

1939 

158 

112 

129 

1939 

303 

2 

1939 

158 

115 

305 

1939 

307 

1 

1939 

158 

121 

305, 

306 

1939 

310 

1939 

158 

122 

307 

1939 

310 

200 

1939 

158 

126 

248 

1939 

310 

203 

1939 

158 

127 

248, 

293 

1939 

310 

600 

1939 

158 

130 

91,  114, 

284,  293, 

299, 

307,323 

1939 

310 

601 

1939 

158 

134 

101 

1939 

310 

602 

1939 

158 

137 

293 

1939 

310 

1109 

1939 

158 

139 

280, 

307 

1939 

310 

1201 

1939 

158 

148 

318 

1939 

310 

1401 

1939 

158 

150 

326 

1939 

310 

1403 

Page 

326 
109 
305,  307,  339 

94 
108 

110,  111,  280, 
281,  294,  307 
322 

281,  307 
306 
293 

90 
123 
107,  131 

67,  123,  127, 
131,  322 

126,  131 

127,  322 
123,  131 
102 
130 

67,  127,  131, 
322 

123,  127,  131 
107,  127,  130, 
322 
107,  115,  127, 

128,  131,  322 
118 

123 
130 
98,  99,  100 

103 
103 

95 

96,  97 
349 
280 
322 

85,  86,  315 

87 
129 
103 
248 

109,  326 
176 
245 
267 
268 

46 
258 
259 
205 
143 
211 
327 

187,  328,  329 
317 

89 
310 
137 
138 
138 
138 
311 
227 
138 

326,  340 
109 
109 

277,  288,  289, 
301 

91,  301,  331 
289 

289,  290 
302 
302 
278 
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TABLE  TWO   (Continued) 


Year  c.  No.  Sec. 


Page 


Year  c.  No.  Sec. 


Page 


1939  310  1500 

1939  310  1704 

1939  310  1713 

1939  310  1715 

1939  310  1719 


1939 

310 

1723 

1939 

310 

1800 

1939 

314 

1939 

314 

1 

1939 

314 

■2.V2 

1939 

314 

3 

1939 

314 

4 

1939 

315 

1937 

340 

1939 

352 

115 

1939 

358 

314 

279 

1939 

358 

4 

57 

291,  303, 

304, 

1939 

358 

6 

59 

317,  319, 

321 

1939 

358 

7 

58,  65,  282, 

277 

296,  309,  319 

279,  290, 

302, 

1939 

358 

9 

59,  60,  62,  64 

303 

281,  295 

278,  290, 

291, 

1939 

358 

12 

57.  63,  309 

346 

1939 

358 

14 

65.  295 

278,  291 

1939 

358 

15 

60,  61.  64,294 

288 

1939 

358 

16 

296 

165,  166, 

167, 

1939 

358 

20 

58 

172,  173, 

325 

1939 

358 

22 

56,231 

170,  172 

1939 

358 

26 

308 

168,  298 

1939 

358 

31 

62,  305, 323 

286 

1939 

387 

112 

172 

1939 

389 

135 

17 

1939 

395 

197 

228 

1936 

395 

1 

282 

329,  388 

1939 

405 

298 
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TABLE  THREE 
North  Carolina  Constitution  Cited  or  Construed  in  Biennial  Report 


ARTICLE 

SECTION 
NUMBER 

PAGE 

III 
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Adjutant    General,    Opinions    to    152 

Adoption  : 

Change    of    Birth    Certificate    319 

Consent ;     Grandparents     - 190 

Consent ;    Withdrawal    by    Parent 191 

Final    Order,    Time    for    ..-.. 199 

Interlocutory    Orders  ;    Revocation    — 191 

Interlocutory  Orders  ;  Withdrawal  of  Consent  After  191 
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Dog    Food  ;    How    Packed 138 

Fertilizer  ;    Escheat   of    Penalties    134 

Fertilizer  ;  Inspection  Tax  on  Lime  . 133 

Hog  Cholera  ;   Distribution   of   Virus   136 

Pure  Seed   Law  : 

Applicability  of  Sales  to  State  Departments  , 225 

Inspection     Tax     316 

Inspection   Tax  on   Interstate   Shipments   133,  136 

Stamp    and    License    Taxes  ;    Retail    Dealers    135 

Wholesaler's   License  ;   Subsidiary   Corporations   134 

Scrap  Tobacco  Tax  ;  Untied  and  Ungraded  Tobacco 135 

State  Warehouse  Funds  ;   Loans  to  Dept.   of  Agriculture  to  Construct  Warehouse 133 

Aid   to  Dependent   Children : 

Eligibility  ;    Death    of    Child    _.. 195 

Incapacity    of    Parent    Following    Jail    Sentence    193 

Payment    of    Vouchers     196 

Aliens  : 

Bolich   Alien   Registration   Act ;    Indictment   Under   347 

Bolich   Alien   Registration    Act:    Validity      ....   313 

Registration  ;    Aliens    Without    Passports    43 

Registration  ;  Constitutionality  of  Bolich  Act  40 

Appeals  : 

Criminal   Cases  ;   Waiver   of   Right   343 

Stay    of    Execution 343 

Appropriations  ;  Fayetteville  Light  Infantry  152 

Atlantic   and   North    Carolina   R.    R. : 

Lease    of     Properties 19 

Legal    Business    20 

Attachment   and    Garnishment : 

Collection    of    Taxes    279 

Garnishment   of   Salaries   of   WPA   and   PWA   Workers   for   Taxes   ._. 321 

Garnishment  of  Wages  of  State  Employees  for  Taxes  48 

Garnishment  of   Wages   of   State   Employees 50 

Garnishment  of  Wages  for  Taxes  321 

Attorney  General : 

Activities     Summarized     17 

Advisory    Opinions    to    Local    Officials    20 

Constitutional    and    Statutory    Duties    21 

Member   of   State    Banking   Commission    21 

Staff     Personnel ...- 18,  19 

Attorneys    General,    List    of   -..-:=i 2 

Autopsies  ;  Duties  of  County  and  City  Physicians  164 

B 
Banks   and   Banking : 

Acceptances  ;   Amount   of   When   Secured   216 

Branch    Banking;    Branches    of    Foreign    Banks    219 

Collateral  ;    Warehouse   Receipts   for   Whiskey   318 

Deeds  of  Trust;   Officer  as   Trustee  218 

Dii'ectors  ;    Discounting    Acceptance   Executed    by   215 

Directors  ;    Loans    to    215 

Doing   Business    in    State   ....  213 

Executors  ;    Foreign     Banks     as     ....219,  337 

Foreign   Banks  ;   As   Executor       219 

Foreign    Banks  ;    Branches    in   North    Carolina   219 

Industrial    Banks  : 

Certificates    of    Indebtedness    217 

Checking    Accounts    210 

Federal    Deposit    Insurance    210 

Travelers'    Checks    217 

\        Interest ;    Time    and    Savings    Deposits    212 

Interlocking    Directorates    214 
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Limit  on   Loans   and   Investments : 

Common   and   Preferred   Stock   — 212 

Cumulative    Preferred    Stock    - -  208 

Debentures    - 208 

Limitations   on   Loans   and   Investments  ;  Notes   of   Housing   AutViority 220,  336 

Records  ;    Preservation    — 208 

State  Banking  Commission  ;   Created  .— —  21 

State   Banking   Commission  ;   Power  to  Fix   Interest  Rates 212 

Taxation,    Ad    Valorem  ;    Branch    Banks    214 

Trust  Departments  ;  Investments  in  Fed.   Sav.   and  Loan   Ass'n.   Stock  213 

Barbers  : 

Classification,    Limited    Profession    27 1 

Cosmetologists    Practicing    Barbering    - 338 

Schools  ;  Out  of  State  Schools,   Approval  .„ 269 

Bastardy  ;   Justices   of   the   Peace  ;   Jurisdiction   300 

Bicycles  ;    Municipal    Ordinances  ;   Regulation    283 

Blind  and   Deaf: 

Aid   to  ;    Effect   of    Involuntary   Removal    „. 241 

Free   Privilege   License   for   Blind   - -  239 

Payments    to    Indigent    Children    141 

Pensions  ;  Death   of  Pensioner  -  241 

Solicitation    for    240 

Board  of  Barber  Examiners  : 

Attorneys'    Fees    270 

Opinions  to   269 

Board  of  Cosmetic   Examiners  : 

Opinions    to    269 

Records    271 

Board  of  Examiners   of  Plumbing  and   Heating   Contractors  :   Opinions   to   258 

Bolich  Alien  Registration   Act: 

Applicability   to   Aliens   Without   Passports 43 

Constitutionality    of    40,  313 

Indictments     Under     347 

Bonds : 

Clerk   of   Superior   Court;   Discharge   330 

Constables  ;    Action    on 332 

County  ;   Freciuency   of   Elections   .—    348 

County   Officials  ;   Payment  of  Premiums    ... 283 

Drainage  Districts  ;   Approval  by  Local   Government   Commission   176,  177 

Drainage   Districts  ;    Necessity   for   Vote   310 

Local     Improvements     ..     ._ 282 

Municipal  ;   Community   Houses    ..-. 175 

Municipal  ;   Frequency   of   Elections   329 

Municipal  :    Surplus    Funds              310 

Official    Bonds  ;    Payment    of    Premiums    283 

Official    Bonds  ;    Renewal    180,  332 

Prepayment    of    State    Bonds      143 

Townships  :    Assumption    by    County    __.    174,  175 

Transfer  of  Registered   Bond  by   State  Treasurer   48 

University   Bonds  ;    Constitutional    Debt   Limitation    244 

^Water   and    Light    Bonds  ;    Debt    Limitations    169 

Budget    Bureau ;    Opinions    to    140 

Building  and   Loan   Associations : 

Amendments     to     Charters     148 

Stock  ;    Joint    Ownership    with    Survivorship    150 

Loans     Insured    by    FHA     149 

Bureau  of  Identification  and  Investigation  : 

Balance    to    Credit.    Disposition    228 

Central    Prison,    Co-operation    With   228 

Opinions     to     228 

Prisoners,    Fingerprinting 228 

Prisoners,    Photographing    228 

Transfer  to  Department  of  Justice  18 


Capital   Issues  Law  ;  Warehouse  Receipts   as   "Securities"  35 

Caswell    Training    School : 

Discharge   of    Pupil     ...   252 

Unclaimed    Bodies    of    Pupils    251 

Charity  : 

Solicitation    for    Blind    240 

Solicitation    for.    License   198 

Citizenship  ;   Woman   Marrying   Alien   196 

Civil  Actions  :  Disposed  of  or  Pending  5 

Clerks   of   the    Superior   Court : 

Bond  ;    Discharge    of    330 

Commissions  ;    Accounts    of    Fiduciaries    285 
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Commissions  ;    Officers'    Benefit   Fund    285 

Commissions  ;    Securities    Deposited    by    Guardian   316 

Guardian.    Appointment,    Fee   _ 345 

Seals  ;   Replacement   of . 142 

Summons  ;    Filling    Out _^ 285 

Codification  : 

Report    of    Division : 352 

Creation   of   Division   of   _ 18 

Commission   for   the   Blind  ;   Payments   to   Indigent  Children   141 

Commissioner  of  Agriculture  ;  Opinions  to  133 

Commissioner   of   Banks  ;    Opinions    to 208 

Commissioner  of  Labor  ;   Opinions   to 153 

Commissioner  of  Revenue  ;   Opinions   to  67 

Commissioner  of   Veterans   Loan   Fund  ;   Opinions   to   235 

Confederate  Pensions  : 

Payment  of  Warrant  on  Death  of  Veteran  44,  46 

Pension    Rolls    44 

Transfer  to  Old  Age  Assistance  45,  195 

Contingency    and    Emergency    Fund : 

Appropriation   for   State   Planning   Board   27 

Seals  ;   Clerks,   Superior   Court ;   Replacement  142 

Constables  : 

Bonds  ;    Actions    on    332 

Election      331 

Term   of   Office   332 

Constitution  ;    North    Carolina :    Department    of    Justice    Amendment    17 

Constitutional     Law : 

Bolich  Alien   Registration   Act ;   Validity   313 

Classification   for  Taxation  ;    Banks   83 

Double    Taxation  ;    Ta.xes    on    Beer    95 

Imported   Tobacco,    inclusion   of   in   Measure   of   State   Taxes   120 

Interstate  Commerce  ;   Inspection   Tax   on   Shipments   of   Seed  133,  136 

Jury    Trial    in    Election    Contests 185 

Validity   of  Bolich   Alien   Registration   Act   _ 40 

Zoning  ;    Segregation    of    Races    330 

Contractors  : 

Licenses  ;   Construction   of   Own   Building   321 

Licenses  ;   Installation   of   Machinery  157 

Contracts  : 

ABC   Boards  ;   Members   Contracting  for   Own    Benefit  300 

Aldermen    Dealing    with    Themselves    342 

Board  of  Education  ;  Members   Contracting  for  Own   Benefit  282 

City    Administration    Units  ;    Building    Contracts 308 

County    Commissioners  : 

Contracting    for    Own    Benefit,    Bank    Deposits    284 

Employing     Members 297 

Mayors   for   Own    Benefit 321,  342 

Municipal    Bids    ....     311 

Public    Buildings  ;    Liquidated    Damages,    Waiver    144 

Public   Officer  for  Own   Benefit  :   County   Board   of   Education  •  63 

Convict-Made    Goods  ;    Pulverized    Limestone,    Sale    of    158 

Coroners  ;   Fees    336 

Corporations  : 

Amendments    to    Charters  ;    Building    and    Loan    Associations    148 

Corporate  Name : 

Right  to  Use  Name  of  Selling  Corporation  upon  Purchase  of  Good  Will 34 

Use     of     Term     "Mutual"     in 33 

Dissolution  ;    Issue   of   Certificate   38 

Dissolution  ;     Voluntary     38 

Foreign  : 

Administration    of    Trust    as    "Doing    Business" 37 

As    Executor 313,  337 

Domestication  of  Corporations  with  Non-Par  Stock  33 

Domestication  when  Filing  Fee  Paid  under  Protest  34 

Location   of   Principal    Office   in   State   42 

Process     Agents     _ . 42 

Voluntary    Dissolution  ;    Consent    of    Stockholders    38 

Cosmetologists  : 

Barbering,    Practice 338 

Student    Work  ;    Regulation    270 

Cosmetology  ;  Practice  by  College  Students  269 

Costs  : 

Civil   Actions  ;   Advance   Costs   285 

Criminal   Cases  : 

Commission    of    Clerk    .■. —  285 

Justices   of   Peace       ..     300 

Officers'    Benefit    Fund    287,  300 

Violation    of    Ordinance    -... 287 
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Jury  Trials   Before  Justice  of  Peace  _ 324 

Mayor's    Court    _. 288 

Municipal   Court ;   Fee  for   Officers'    Benefit  Fund   -  49 

Payment   by   State    81 

Tax  Foreclosures  ;  Attorneys'  Fees  302 

Witness  Fees  ;  Time  Limit  for  Proving  Attendance  324 

Counties  : 

Advertising  ;    Appropriation    for   312 

Appropriations  : 

Advertising     312 

Agricultural     Fairs     347 

Sewing    Rooms    181,  188,  347 

Bank    Deposits 284 

Bonds  ;    Frequency    of    Elections    348 

Community     Buildings     - 309 

County    Commissioners  : 

Contracting   for   Own   Benefit,    Bank   Deposits   284 

Extension  of  Term  of  Office  — 286 

Term   of   Office   _. .„-  288 

County   Officials  : 

Bonds,   Premiums   on  - 283 

Contracting    for    Own    Benefit    — - „ 311 

County   Superintendent   of   Public   Welfare ;   Reduction   of   Salary   287 

Debt   Limitation  : 

Assumption    of    City    School    Debt    308 

Assumption    of    Township     Bonds     174 

Cumberland     County 174 

Funding   Dept ;    Assumption    of   Township    Bonds    175 

Reduction    of    Debt    309 

Delinquent   Taxes  ;    Allocation    324 

Depositories  : 

Designation     318 

Transfer  of  Funds   318 

Electrical     Inspectors     275 

Employees  : 

Group    Insurance 311 

Officers'     Benefit    Fund    310 

Retirement    Fund    310 

Fairs  ;    Appropriations     347 

Financial    Agent ;    Selection    316 

Fiscal   Control  ;   Transfer   of   School   Funds   347 

Libraries  ;    Appropriations    for    283 

Necessary   Expense  ;   Libraries   234 

Officers  ;    Renewal    of    Bonds    180,  332 

Sale    of    County    Property    322 

Sewing   Rooms  ;    Appropriations    347 

Sinking   Funds  ;    Deposit    of 318 

Slot   Machines  ;   Refusal   of   License   284 

Soil  Improvement  Associations  ;  Purchase  of  Equipment  282 

Taxation,    See   "Taxation" 

Tort    Liability    329 

County   Board  of   Charities   and   Public   Welfare : 

Appointment    of    Members    192 

Personnel  ;     Selection     188 

Term  of   Office  of   Members   192 

County  Board   of   Education  ;   Vacancies   227 

County   Board   of   Welfare  ;  Removal  of   Member 348 

County   Superintendent   of   Public   Welfare : 

Election      195 

Salary  ;    Reduction    by    County    Commissioners    . 197 

Salary,    Reduction    of    287 

Courts  : 

Criminal    Courts    of   Record    260 

Justices   of  the   Peace,    See   "Justices   of  the   Peace." 

Juvenile   Court : 

Jurisdiction      . 260,  313 

Jurisdiction   over   Adoption   199 

Probation  Officers,  Jurisdiction  300 

Mayor's     Court ;     Suspended     Sentence     324 

Recorder's     Court : 

Election    of    Recorder    288 

Jurisdiction   Over  Juvenile   Delinquent  261 

Jurisdiction     Over    Traffic    Offenses    300 

Suspension    of    Driver's    License    336 

Superior    Court: 

Jurisdiction    Over    Thirteen    Year    Old 260 

Special     Terms     28 

Criminal    Cases  : 

Appeals     in _. 21 

Argued  by  Attorney  General  9 
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Criminal   Law  : 

Abandonment   of   Wife   _ 191 

Arrests  : 

Aiding    Officer 320 

By    Highway    Patrol    _ 73 

Fingerprinting    Prisoner    319,  347 

Extradition,  Expense  of  313 

Hunting    on    Sunday 320 

Lotteries  ;    Free    Drinks    340 

Suspended    Sentence  ;    Mayor's    Court _ 324 

Worthless     Checks     336 


Daily  Deposit  Act;  Tax   Collections,    Special   Charity   Districts   292 

Deeds  : 

State   Owned    Property  ;   Warranties    247 

To   State   Agencies  ;   How   Title   Taken ..—     71 

Deeds  of  Trust;  See  "Mortgages  and  Deeds  of  Trust." 

De  Facto  Officers  ;  Alderman  Elected  in  Wrong  Year  325 

Department   of   Conservation   and   Development: 

Acceptance    of    Land    for    Park    203 

Opinions     to     201 

Department    of    Justice: 

Bureau    of    Investigation    Transferred    to    18 

Creation    of 17 

Offices    18 

Staff    Personnel 18,  19 

Department  of  Labor  : 

Employees   Doing  Federal   Work  ;   Workmen's    Compensation   153 

Fair   Labor   Standards    Act ;    Inspections 154 

Quarries  ;    Prison    Labor  ;    Regulation    155 

Division    of    Legislative    Drafting    and    Codification : 

Creation     18 

Report     352 

Divorce : 

Conflict  of  Laws  ;  Foreign  Divorces  331 

Epilepsy     as     Ground     339 

Grounds   for  ;   Epilepsy   339 

Prison    Term,    Effect    337 

Remarriage   Before  Final   Decree  343 

Dog    Food  ;    How    Packed    138 

Double  Office  Holding : 

Assistant  Tax   Collector  and  Notary   Public   328 

Chairman   of  Welfare   Board   and   Registrar  334 

City     Night     Watchman     323 

County    Board    of    Health    299 

Election    Officials 314,  317,  323 

Federal   Farm    Program   Employees   317,  326 

Fire  Chief   and   Town   Alderman   334 

Justices    of    the    Peace    321 

Mayor    and    Registrar    330 

Mayor    and    School    Committeeman    331 

Member   of   R.   E.    A.   and   City   Commissioner ..„ 275 

National     Guard,     Member     317 

Postmaster    and    School    Committeeman 328 

Prosecuting   Attorney   and   Chairman   of   Board   of   Election   314 

School    Committeeman    and    County   and   Farm    Commissioner   334 

School     Teachers 317,  323 

Town    Alderman    330 

Town     Attorney      -- '. 32 1 

Town   Clerk   and   Registrar   328 

Town    Commissioner   and    Chief    of    Fire    Dept. 330 

Town   Commissioner   and   Deputy   Tax   Collector  335 

U.   C.   C.   Employee   as   School   Committeeman   319 

Drainage   Districts  : 
Bonds : 

Approved   by   Local    Government   Commission    .. 176,  177 

Necessity  for  Vote . 310 

Borrowing     Money     310 

Not    Necessary    E.xpense    -  310 

Special     Taxes     310 

Driver's   License ;   See   "Motor   Vehicles." 

E 
Education;  See  "Schools." 
Elections  ; 

Absentee    Ballots    320 
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Absentee  Ballots  : 

Application    of    Voter   — —  182 

Filling    Out    Blanks    _ - - 182 

Liquor    Elections    337 

Municipal    Bond    Elections    176 

Officer    Administering    Oath    — -  182 

Aldermen  ;   Residence   of   Candidate   335 

Ballots  : 

Distribution    184 

Method     of     Marking     —  184 

Nickname,    Use    on    .— -  325 

Candidates  : 

Expense     Accounts     338 

Vacancy    After    Primary    _. 337 

Conventions  ;    Notice    of    Candidacy    320 

Corrupt    Practices    Act    338 

County   Board   of  Elections  ;   Compensation   - 186 

Disfranchisement;   Conviction   in   Federal   Court  - 327,333 

Disfranchisement ;   Conviction   of   Felony   341 

Election    Contests  ;   Jury   Trials   185 

Liquor   Elections  ;   Hours   343 

Markers  ;     Assistance    to     Illiterates     338 

Markers  ;    Primaries    329 

Municipal  ;    Registration    _ 314 

Municipal    Bonds  ;    Frequency    329 

Primaries  : 

Absentee    Ballots    320 

Ballot    Where    no    Contest   343 

Change  of  Party  Affiliation  336 

Filing    by    Agent    327 

Filing    Fees    317,  320 

Filing  Fees,  Payment  with  Worthless  Check  327 

Group    Offices,    Second    Primary   341 

Markers     185,  329 

Notice    of    Candidacy    by    Agent    187 

Officials      344 

Senatorial     Districts     333 

Registration  : 

Absentee    . 337,  340 

Age    of    Voter 338 

Grandfather   Clause   - --^  329 

Municipal    Elections    314,  328 

Names    of    Those    Moved    333 

Oath    of    Elector        187 

Oath    of    Voter.    Necessity    327 

Party    Affiliation,     Oath    340 

Students     335 

Time     for      ,„ 329 

Residence  :   State  Employees   329 

Sanitary    Districts,    Establishment    163 

School    Supplement,    Frequency    314 

Special    Elections    Under    School    Law    56 

State    Board    of    Elections  ;    Subpoenas    — 183 

Electric   Membership   Corporations  : 

As    Subdivision    of    State    96 

Sales   of   Merchandise   by  99 

Elevators  ;     Safety    Code    ..- 153 

Eminent   Domain  : 

Highway  Commission  ;  Taking  Topsoil  from  State  School   Land     .  319 

Sewerage  Systems  ;   Condemnation   of   Land   for   Private   Septic  Tank   159 

Entries   and   Grants  ;   Lands   under  Navigable   Waters   39 

Escheats  ;  See  University  of  North  Carolina. 

Evidence ;    Vital    Statistics  ;    Delayed    Registration    of    Births    159 

Executors  and  Administrators  : 

Ancillary   Letters  ;    Nonresident   Executor    297 

Foreign    Banks    .  -. 219 

Foreign    Corporations    as    . 313,  337 

Inventories  ;   Oath,   Before   Whom  Taken   297 

Nonresident   Executor  :    Ancillary   Letters    297 

Widow's    Year's    Allowance  ;    Payment    285 

Wrongful    Death    Action  ;    In    Forma    Pauperis 297 

Extradition  ;    Expense    of    313 


Fees  ;    See   "Salaries    and   Fees." 

Fines  ;  Clerk  of  Court ;   Right  to  Fee  for  Collection  51 

Firemen  : 

Relief     Fund     291 

Workmen's     Compensation    291 
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Fish  and  Fisheries  : 

Fees    for    Arrest 202 

Menhaden  ;  Fishing  by  Nonresidents  _.  201 

Non-navigable   Streams  ;   Fishing   Rights   ^ _ 314 

Private    Waters    202,  207,  344 

Flanagan   Act ;   Effect  of    1939    Amendment   _ 91 

G 
Game   Laws  : 

Arrest    Fees  ;    Disposition    ...: 206 

Currituck    Game    Commission ;    Accounting    for    License    Fees    206 

Fees     for     Arrest    202 

Stray    Dogs    on    Game    Refuges    203 

Violation  : 

Revocation    of    License   205 

Suspended   Sentence,    Conditions   205 

Governor  : 

Opinions    to    -— 27-32 

Pardoning   Power: 

Restoration   of   Driver's    License 30 

Suspended  Sentence  ;  Removal  of  Conditions  30 

Greater   University  :    See    "University   of   North   Carolina." 
Guardian    and    Ward  : 

Insane    Persons  ;    Support   of    Wife    200 

Qualifications  ;    Legal     Settlement    285 

H 
Hatch    Act: 

U.    C.    C.   Employees   _ 263 

W.P.A.     Supervisors    .-. 339 

Health  : 

Animals,   Keeping  of  in   Cities  297 

Diphtheria    Immunization    Certificates 166 

Grading   Meat  Markets   162 

Health  Certificate,   See  "Marriage  Licenses." 

Inspection  ;   Dining   Rooms   of   Colleges   and   Hospitals   167 

Prospective    Mothers  ;    Blood    Tests    172,  344 

Regulations  of  State  Board  ;  Publication  161 

Sanitary  Districts : 

Organization     159 

Organization,    Publication    of    Notice    of    Hearing    161 

Organization,    Rural    Hall    District    163 

Organization,     Vote     Required     163 

Sewerage  ;  Condemnation  of  Land  for  Private  System  159 

Historical  Commission  : 

Holding    Property    in    Trust 257 

Opinions    to    257 

Hunting    and   Fishing    Licenses ;    Diversion    of    Funds 201 


Industrial    Commission  ;    Opinions    to 230 

Industrial  Farm   Colony   for   Women  ;   Proposed   Building   249 

Inquests  ;  Autopsies  ;  Duties  of  County   and   City  Physicians   164 

Insane   Persons    and    Incompetents : 

Commitment   to   Hospital   260 

Commitment  to   State   Hospital  ;   Residence   Requirement 323 

Liability  for  Support  of  Wife  200 

See  also  "State  Hospital." 

Institute   of   Government ;   Digest   of    Opinions    —  277 

Insurance : 

Annuity    Premiums  ;    Taxation    148 

Insurable   Interest ;   Lotteries   149 

Insurance   Commissioner  ;    Opinions   to 148 

Interest : 

Usury  ;     Out-of-State     Obligations     318,  343 

Intoxicating  Liquors  : 

ABC  Boards  ;  Members  Contracting  for  Own  Benefit  — 300 

ABC   Stores  ;  Liability  for   State  License  Tax  254 

Advertising    Through    Mail    253 

Beer : 

Denial  of  License  298 

License    to    Sell 349 

Sale    Near    Church -  323 

Sale   on    Sunday    312 

Bottling 255 
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County  ABC   Boards  : 

Employment  of   Counsel   to  Defend   Officers   - — 253 

Loans   and  Donations   by   - 255,  284 

Purchase  of  Real  Estate  Above  Requirements  — — 255,  284 

Vacancies    _ 254 

Elections  ;    Hours    -— - —   343 

Elections   under  ABC   Act  254,  255 

Evidence  ;   Possession   of  Federal  License -    287 

Proceeds   from   Confiscated   Liquor   — 64 

Shipments   into  Dry   State  253 

Transportation  ;    Taxicabs    - 256 

Warehouses     — — -  255 

Wine  ;    Sale    near    Church    — 323 


Judges  ;    Compensation    of    Emergency    Judges    28 

Jury  ;   Election   Contests,   Right  to  Jury   Trial   185 

Justice    Building ;    Completion    of   19 

Justices  of  the  Peace : 
Appeals   from : 

Stay    of    Execution    _ 343 

Waiver    of    Right    - -... .-  343 

Appointment    318 

Costs    in    Criminal    Cases    .- 300 

Election    327 

Forfeiture   of    Oflfice    327 

Jurisdiction  : 

Bastardy     Proceedings     300 

Traffic    Offenses    300 

Violation   of   Municipal   Ordinance   -.. — 316 

Jury    Trial ;    Deposit   324 

Process  ;   Issuance  to   Another   County   313 

Warrants     288 

L 

Labor   Law  : 

Maximum  Hours;  Exemption  of  Male  Clerks  155,337 

Prison    Labor    in    Quarries    :.... 155 

Legal   Settlement : 

Loss     of     240 

Residence    Requirement    195 

Residence   Requirement ;   Minors   164 

Legislative  Drafting : 

Creation   of   Division   of   18 

Report    of    Division    352 

Libraries  : 

Counties  ;     Support    of    283 

Not   Necessary   Expense   234 

Library  Commission;  Opinions  to  234 

Limitation    of   Actions : 

Suits  to  Compel  Clerk  to  Account  for  Fines  and  Forfeitures  51 

Suits  to  Compel  Municipalities  to  Account  for  Fines  and  Forfeitures  51 

Litigation  ;   Summary  of   Important   Litigation   22 

Local    Government    Commission  ;    Opinions    to   174 

M 
Marriage : 

Assumed    Name,    Use    of    321 

Ceremony ;    Perfomed    by    Nonresident    Minister   298 

Correspondence     Agency     333 

Prison    Term,    Effect   337 

Kinship,    Degree    of   317 

Nonresidents  ;     Records     330 

Uncle    and    Niece   317 

Marriage   Licenses  : 

Epileptics     _ 325 

Fees,    Register   of    Deeds    286 

Filing    of    Agreement    for    Treatment   166 

Health   Certificate : 

Accompanied   by   Laboratory   Report  172,344 

Authenticity      286 

Execution    by    Osteopath    165 

When    Executed    286 

Laboratories,   Selection   170 

Laboratory  Report;  Use  of  "X"  in  Lieu  of  Name 167,298 

Laboratory   Tests  : 

When    Made   286 

Supervision    by    Osteopath    170 
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Marriage  Outside  State  ;  Compliance   with   State  Law   168,  298 

Out-of-State    Certificates    and    Laboratory    Reports    172 

Syphilitic    Persons    _ , 325 

Valid  for  60   Days 286 

Married    Women  ;    Citizenship  ;    Marriage    to    Alien 196 

Mortgages    and    Deeds    of    Trust : 

Foreclosure : 

Reopening   Sales   344 

Reports   of    Trustee   236 

Resales     237 

Trustee : 

Insolvent   Bank,    Substitution   235 

Officer   of   Bank   as    _ _ 218 

Moses   H.    Cone   Memorial   Park   203 

Motor  Vehicles  : 

Auxiliary    Gas    Tanks    7 1 

Driver's   License : 

Revocation  After  Conviction  in   Another  State  125 

Revocation   After   Plea   of  Nolo   Contendere 119 

Revocation,   Hit  and  Run   Driving  299 

Restoration  ;     Effect    of     Pardon     30 

Suspension    by    Recorder _ 339 

For  Hire  License  ;  Owner  Taking  Goods  as   "Agent"   or  on   Consignment  89 

Franchise  Carriers  ;  Name  Marked  on   Side  of  Car  336 

Gasoline    Tank    Trucks  ;    Regulations    111 

Interstate   Carriers  ;    I.    S.    Tags    324 

Municipal    License   Plates  ;   Expiration   279 

Municipal    License    Tax    292 

License    Plates  ;    Blind    Not    Exempt   from    Buying    239 

Speed    Limits    85,  287,  341 

Windshield,    Obstruction    of    335 

Municipal  Corporations  : 

Aldermen  ;   Vacancies,   How  Filled  312 

Animals,    Keeping    of;    Regulation    297 

Appropriations  ;  High  School  Baseball  Ground  312 

Bail   Bonds  ;   Regulation   of   Surety's   Fee  348 

Beer  ;    Prohibiting   Sale   on    Sunday 312 

Bicycles  ;    Ordinances    Regulating 283 

Board   of   Aldermen  ;   Member   Contracting   for   Own   Benefit   342 

Bonds : 

Community    Houses    175 

Surplus    Funds    ., 310 

Building    Code  ;    Status    as    Law    314 

Building   Permits  ;    State    Buildings 141 

Buildings  ;    Sanitary    Regulations 312 

Carolina  Beach  ;  Mayor  and  Aldermen  —     27 

City   Hall  ;    Necessary    Expense   311 

Closing    Hours  ;    Regulation    - 348 

Community  Houses  ;   Bonds   for  _ 175 

Contract   for   Water   Supply   Bids   311 

Debt     Limitations  : 

Funding    Existing    Debt    309 

Water    and    Light    Bonds    169 

Dissolution  by   Inactivity  344 

Electrical     Inspectors    —  275 

Gifts    of    Property,    Acceptance    333 

Handbills,   Distribution  ;  Regulation  by  Ordinance  328 

Local   Improvements  : 

Bonds      282 

Funds    from    Special    Assessments,    Disposition    178 

Loitering  ;    Prohibition   348 

Mayor : 

Contracting  for  Own  Benefit,   Bank  Deposits  _. 288 

Contracting    for    Own    Benefit   342 

Vacancies,    How    Filled    312 

Minstrels  ;    Prohibition    341 

Necessary  Expenses  : 

City    Hall    311 

Libraries    234 

Sewerage    System    311 

Ordinances  ;    Publication 336 

Police  ;  Service  of  Process  315 

Power   Plants  ;   Extending  Lines   274 

Radios  ;    Regulation    of    Playing    348 

Real   Property ;   Donation   for   Community   Center  —  344 

Restaurants  ;    Regulation    —  284 

Sale    of    Property    284 

Sewerage   System  ;   Necessary   Expense   311 

Slot    Machines  ;    Ordinances    Prohibiting 283 

Slum    Clearance '. 311,  312 
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Special  Assessments  : 

Computation     _ 301 

Foreclosure     _ 278,  303 

Liability  of  Deceased  Owner's  Estate  303 

Taxation,    See   "Taxation." 

Vacancies  on   Board  of  Commissioners  — — 27 

Vaudeville    Shows ;    Prohibition    341 

Water   Charges : 

Acceptance   in   Advance  283 

Dates    Due    283 

Lien    235 

Workmen's    Compensation  ;    Employees    284 

Zoning  ;    Segregation    of   Races    330 

Mutual  Associations  ;  Not  Subdivisions  of  State  — 96 

N 
Names  : 

Change    of    333 

Use  of  College  Name  by  Orchestra  243 

National  Guard  ;  Court  Martial  :  Jail  Fees  _ 337 

Navigable   Waters  ;   Entries    and    Grants    39 

Negotiable  Instruments  ;   Forged   Indorsements   49,  204 

Notaries  Public;  Failure  to  State  Date;  Commission  Expires  331 

O 

Office   Digest   of    Opinions    _.. 313 

Officers'    Benefit   Fund  ;    County    Employees 310 

Old    Age    Assistance : 

Amount    of    Grants    __._ 189 

Citizenship    of    Married    Woman    196 

Confederate   Widows    - _ 195 

Counties  ;    Reimbursement    from    Estate    of    Recipient    297 

Eligibility  ;    Wife   of    Insane    Person    200 

Payment    of    Vouchers 196 

Publication   of   Awards    and   Applications    282 

Residence     Requirement     193 

Orphanages  ;  Jurisdiction  of  State   Board  of  Charities   and   Public  Welfare 193 

Osteopaths  : 

Certificate    for    Marriage    License 165 

Marriage    Licenses,    Laboratory    Tests    170 


Paupers'    Suits  ;    Wrongful   Death    Action    . ._ 297 

Pensions  ;    See    "Confederate    Pensions." 

Personal   Property  ;   Joint   Tenancy  ;    Survivorship    _ 150 

Plumbing  and  Heating: 

Contractors    Defined    258 

Licenses  : 

Installing   on    Own    Premises    258 

Installing    at    Hourly    Wage    325 

Mechanic    Hired    by    Property    Owner    258 

Offering     to     Install     259 

Without  Examination   259 

Policemen  ;  Service  of  Process  _ _.  315 

Public    Office  ;    Atheists,    Eligibility   337 

Prisons  and  Prisoners  : 

Exemption  from  Poll  Tax  29 

Sale  of  Convict-made  Goods  ;  Pulverized  Limestone  158 

Transportation,   Fees   for   299 

Workmen's     Compensation     , 323 

Probate   and    Registration  ;    Photostatic    Copies    348 

Probation    Commission  ;    Opinions    to    260 

Public    Buildings    and    Grounds : 

Building   Permits,   Necessity   for 141 

Expenditures   for   Construction  ;   Approval   of   Budget   Bureau   250 

Monuments    on    Capitol    Square    142 

Public  Health;   See   "Health." 

Public   Utilities  ;   Certificates    of    Convenience   and   Necessity  ;    Housing    Authority 146 

Purchase    and    Contract : 

Camp    Glenn     Property    223 

Central    Prison,    Machinery    224 

Division   of  ;   Opinions   to  ....  222 

Effect  of   Ch.   400,   Public   Laws   of   1933   222 


452  BIENNIAL  REPORT   OF   THE  ATTORNEY   GENERAL  [Vol. 

Pure   Seed   Law ;   Applicability   to   Sales    to    State   Departments    225 

Robinson-Patman   Act ;   Applicability   to   State   Purchases   222 

Pure   Seed   Law ;    See   "Agriculture." 

R 
Register  of  Deeds  : 

Accountability    for    Marriage    License    Fees    108 

Fees  ;    Marriage    Licenses    286 

Salary,    Increase   of   348 

Restaurants  ;    Municipal    Ordinances  ;    Regulation   — 284 

Rural  Electrification  ;  Operations  Outside  State  — - _. .273,  274 

Rural  Electrification  Authority  ;   Opinions   to   .— 273 

S 
Salaries   and   Fees  : 
Arrests  : 

Game  Law  Violations   _ _ 338 

State    Highway     Patrol     .-.. 345 

Violation  of  Fish  and  Game  Laws 202,  206 

Attorney  General ;  Fees  Transmitted  to  State  Treasurer 16 

Clerks  of  the  Superior  Court: 

Accounts    of    Fiduciaries,    Fees    285 

Commissions,    Officers'    Benefit    Fund    285 

Docketing  Judgments,    Payment  by   State   81 

Guardian,    Appointment   345 

Securities    Deposited    by    Guardians,    Fees    316 

Compensation    of    Emergency    Judges    28 

Coroners    336 

County    Board    of    Elections    186 

County    Superintendent   of    Public   Welfare   197 

County   Superintendent  of   Schools _ 59 

Court   Martial ;   Jail    Fees    337 

Domestication    of    Corporation    Non-Par    Stock    33 

Domestication   of   Corporations  ;    Payment   under   Protest   34 

Prisoners,   Transportation   of  299 

Register  of  Deeds  : 

Increase    of    Salary    348 

Marriage     Licenses     286 

Registration    of    Trade    Marks    34 

School  Teachers,   Payments  57 

Sheriffs     285 

Sheriff's  ;  Increase  of  Salary  348 

Solicitors  ;  Appearance  in  Federal  Court  _ 45 

Witnesses 324 

Sanitary   Districts  : 

Organization    159 

Organization,  Publication  of  Notice  of  Hearing ..-  161 

Organization,    Rural   Hall   District   163 

Organization,    Vote    Required    163 

Schools  : 

Adult    Attendance    58,  295 

Agricultural   Demonstration  ;   Purchase   of   Property   for   316 

Attendance : 

Designation     of     School     — 345 

Transfer    of    Students    349 

Budget : 

Adoption 294 

Capital    Outlay 294 

Payment   of    Approved    Budget   58 

Preparation     61 

City   Administrative   Units  : 

Building     Contracts     308 

Enlargement     295 

Commercial    Courses  ;    Tuition    309 

County    Board    of    Education : 

Member    Contracting    for    Own    Benefit   -- -  63,  282 

Power    to    Discharge    Teacher    53 

Selection    of    School    Sites    315 

Special    Meetings  ;    How    Called    -  -  63 

Vacancies    227,  313 

Current   E.xpense   Fund ;   Allocation   for   Vocational   Training   60 

Discipline : 

Smoking    -- ....65,332 

Suspension    of    Pupil    345 

District    Committeemen  ;    Terms    of    Office    295 

Free  Tuition  : 

World     War     Orphans     142,  154,  245,  331,  338 

Gardening    and    Canning    Projects    -  55 

Insurance  ;    Application    of    Funds    from    61 

Libraries  ;     Expenditures     for    --- - - -  62 
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Literary   Fund  ;    Loans    to    City   Administrative   Unit   53 

Lunch   Rooms  ;    Liability    for    License   Tax   104 

Mortgage    of    School    Property    — 308 

Principals  ;   Nominations   of   Teachers   319 

School  Boards  ;  Refusal  of  Admission  to  Pupil  52 

School     Busses : 

Injuries    to    Pupils    -- - - 226,  281,  295 

Provision   in   Capital   Outlay   Budget  308 

Supplementary     Driver's     Salary     281 

Use   of    Chassis    226 

School   Fund : 

Allocation  of  Poll   Tax  .- — - 61 

Disposition   of   Dog   Tax    323 

Fines  and   Forfeitures  ;  Fees  to  Clerk  51 

Poll   and   Dog   Taxes   -..„ 323 

Proceeds   from   Confiscated   Liquor   — 64 

Transfer    of    Funds    — - 347 

School    Property : 

Insurance      _ — 281 

Mortgage    of    - 308 

Sale    of  296,  345 

School   Sites  ;   Selection  315 

Special  Elections  : 

Supervision   by  County   Commissioners   55 

Time   for  and  Frequency   of 65 

Special    Taxes  : 

Frequency    of    Elections    .._     314 

Levy   Discretionary   After  Vote 281 

Supplementary    State    Funds    .-    295 

Supplements    to    Salary    of    County    Superintendent   59 

Teacherages  ;  Borrowing  Money  for  56,  308 

Teachers  : 

Allotment    349 

Contracts  ;   Marriage   ....    282 

Discharge    Because    of    Marriage    63 

Double    Office   Holding    317 

Election      57,  64,  282,  295,  309,  319,  321 

Election     332,  334,  340,  342,  348,  349 

Exemption    from    Laws    326 

Payment    of    Salaries    57 

Physical    Examination    169 

Procedure    for    Dismissal    62 

Term    of    Contract    323 

Use    of    County    Funds    for   295 

Vocational     Subjects    295 

Textbooks : 

Destruction    of    Free    and    Rented    Books    267 

Pupils    at    Orthopedic    Hospital       267 

Vocational  Economics  Teachers  ;  Workmen's  Compensation  57 

Vocational    Training  ;    Funds    for 57 

Vouchers  : 

County    Accountant    to    Sign    281 

Use   of   Check — Signing   Machine  226 

Workmen's    Compensation  ;    School   Employees    282 

Seals  : 

State  Seal,  Use  in  Advertising 33 

Clerk  of  the  Superior  Court ;  Replacement  of  142 

State   Board   of  Health   170 

Secretary   of   State  ;   Opinions   to   33-43 

Sheriffs  : 

Ejectment ;    Use    of    Force    328 

Fees      .  .      285 

Salary.    Increase   of  348 

Subpoenas   from   State   Board   of  Elections  ;   Duty  to   Serve  183 

Slot    Machines  : 

Ad    Valorem    Taxes    302 

Counties  ;   Prohibiting   Legal   Machines   323 

Destruction   of   Illegal   Machines   . 287 

Legality,    Allowing    Free    Games    91 

Legality;   Effect  of   1939   Revenue   Act  296 

Legality,    Giving   Prize   or   Pay-off   287 

Licenses;    Refusal    by    Counties    284,  307 

Municipal   Ordinances  ;   Prohibition   by   283 

Seizure    for    Failure    to    Pay    Taxes    299 

Solicitation  : 

Funds   for   Blind   240 

Funds    for    Charity,    License    199 

State  and  County  ;  ABC   Boards  ;   Opinions  to  253 

State   Auditor  ;    Opinions    to 44 

State  Board  of  Assessment ;  Inspection  of  Files 69 


454  BIENNIAL  REPORT   OF  THE   ATTORNEY  GENERAL  [Vol. 

State   Board   of   Charities   and    Public   Welfare : 

Licenses  ;    Solicitation    for    Charity    198 

Opinions     to     - — 188 

Orphanages  ;    Jurisdiction    to    License ___.  193 

State   Board   of  Elections : 

Opinions    to    182 

Subpoenas   — — — 183 

State   Board   of   Health: 

Grading  Meat  Markets  ;  Regulations   .._ _ _  162 

Opinions    to — —  159 

Regulations  ;    Publication — - 161 

Seals   - 170 

State  Bureau   of  Identification   and   Investigation  ;   Report  of   365 

State   Commission   for   the    Blind : 

Appropriation    — 238 

Opinions    to    - 238 

Scholarship    funds    from    School    for    Blind     - - 238 

State  Highway   and   Public   Works   Commissioner ;   Eminent   Domain  ; 

Taking   Topsoil    from    State    School    Land   _ 319 

State  Highway  Patrol : 

Arrests    for   Violation   of   Ordinance   73 

Title  to  Land  Takes  in  Name  of  State  71 

State  Hospital : 

Commitment  to  ;  Residence  Requirement  ._ _...  323 

Criminal    Insane : 

Commitment     249 

Duty     to     Accept     249 

Release     250 

Discharge    of    Patients  ;    Certificate    250 

State  Hospitals   and   Institutions  ;    Opinions   to   249 

State    Institutions  : 

Caswell   Training    School  ;    Building    Contracts    144 

Trustees  ;   Compensation  ;   Services   Other  Than   as   Trustee  144 

State    Lands  ;    Conveyance    of    Prison    Lands    to    University 157 

State  Planning   Board  ;  Appropriation   from   Contingency  and   Emergency   Fund   27 

State   School   Commission  ;   Opinions   to   226 

State  School   for  the   Blind   and   Deaf ;   Scholarship   Funds 238 

State   Seal ;   Use  of   in   Advertising   33 

State  Superintendent  of  Public  Instruction  ;   Opinions  to  51 

State    Treasurer : 

Opinions    to    48 

Prepayment  of  State  Highway  Bonds  143 

Transfer    of    Registered    Bonds    48 

State   Warrants  ;    Cancellation   of   Warrants    over    Sixty   Days    Old   140 

Statistics  : 

Criminal     —    391 

Division   of   Criminal   and    Civil ;    Creation 17 

Statutes  ;    Constructions  ;    Omissions    — 324 

Streets  and  Highways  ;  State  Street  Funds  279 

Summons  : 

Clerks  of  the   Superior   Court;  Duty   to  Fill   Out  : 285 

Service  by   Policeman   315 

Subpoenas  ;  Duces  Tecum  ;  Income  Tax  Returns  326 

is.  T 

Taxation  : 

Additional     Assessments     126 

Ad  Valorem : 

ABC    Stores   - 277,  319 

Branch     Banks     214 

Change    in    Valuation    301 

Cotton,   Deduction  of  Indebtedness  289 

Discount    — —  278 

Discovery   of    Property   349 

Discovery  of  Unlisted   Property,   Presumption  290 

Exemption    of    Nursery    Plants 91 

Home  Used  for  Kindergarten  — 288 

Hospital    Property    315 

Hospitals,    Deductions    and    Credits    340 

Lien,   Release  of  317 

Liens  ;     Priorities     304 

Lowering    Valuation    289 

Municipal    Power    Lines    289 

Newly    Discovered    Property    302 

Penalties,  Municipal  Taxes  290 

Penalties    for    Not    Listing    289 
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Pensions    - - - 315 

Personal    Property    Exemption    -  331 

Personal   Property,    Residence   of   Taxpayer   301 

Priority     of     Liens     - 279 

Religious   and   Educational   Organizations   277 

Religious    Corporations   288 

Situs    of    Personal    Property   301 

Slot     Machines     302 

Transfer  of  Property  After  Listing  302 

Chain   Store  Tax  ;   Undertakers  110 

Classification  ;    Banks    83 

Collection  : 

Bond   to   Indemnify   Sheriff   73 

Commissions   on   Taxes   for   School   Fund   277 

Deposit  of  Collections,  Special  Charter  Districts — 292 

Garnishment   of   Rents    279 

Garnishment    of    Wages     321 

Garnishment  of  Salaries  of  WPA  and  PWA  Workers 321 

Inventory    of    Property    Levied    on    73 

Levy  of   Execution   by   Sheriff   71 

Levy   on   ABC    Store   Property   _ 319 

Levy    on    Personalty    303,  304,  307,  315,  345 

Levy   on   Property   Outside   Corporate   Limits   291 

Poll    Taxes 292 

Poll  Tax,  Fees  305 

Prepayments,    Commissions   303 

Pre-payment  of   Sheriff's   Fees   73 

Rent  for  Storage  of  Property 72 

Counties,  Duty  to  Levy  Taxes  for  School   Purposes   58 

Counties  ;   License   and   Franchise   Taxes   on    Railroads   147 

Delinquent    Tax     Lists,     Advertisement    277 

Dog    Tax: 

Credit    for    Vaccination    305 

Disposition     of     323 

Exemptions  : 

Blind,    License   Taxes    239 

Business    Leagues   102 

Electric  Membership  ;   Corporations  95,  100 

Farm     Products     306 

Foreign   Diplomats   28 

Hauling    Milk    342 

HOLC    Property    300 

Home  Used  for  Kindergarten  288 

Homestead  and  Personal  Property  Exemptions  72 

Hospital    Property    . 315 

Income  Tax,    Constitution   Art.   V,    Sec.   3   114 

Income    Tax  ;    Non-resident    78 

Municipal    Povi'er   Lines   289 

Mutual    Associations    95,  100 

Nursery   Plants    91 

Penderlea    Farm    Property    301 

Personal     Property     315,  340 

Personal  Property,   Ad  Valorem  Taxes  331 

Personal    Property,    Non-residents    301 

Poll    Tax  ;    Prisoners    29 

Postal    Savings    Bonds    101 

Private    Business    289 

I  Religious    and    Educational    Organizations    277 

Religious     Corporations     288 

Spanish   War   Pensions   315 

State    Activities     224 

University   of   North   Carolina   247 

Veteran's    Compensation,    Investment    237 

War   Veterans    292 

World    War    Veterans    305,  334 

Federal   Areas,   Jurisdiction   of   State   to   Tax    in   124 

Fertilizer  ;    Inspection    Tax    133 

Foreclosure : 

Attorney's    Fees    302 

Bids  by  County  335 

Costs    , 289 

Default     Judgments     291 

Joinder    of    Actions    346 

Law    Applicable    to    290 

Limitation  of  Actions  278 

1936   Taxes   291 

Resale  of  Property  Acquired  by  Municipality  279 

Time    for 290 

When    Action     Instituted    277 

Franchise    Taxes  : 

Election    Membei'ship    Corporations    100 

Express     Companies     293 

"Gross    Valuation"    of    Intangibles   90 
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Imported  Tobacco,   Inclusion   in  Measure  of 120 

Mill   Furnishing   Sewer   System   to   Employees   84 

Mutual     Associations 100 

New    Corporation    Succeeding    Old    87 

Railroads     147 

Garnishment   of   Wages   of   State   Employees    48,  50 

Gasoline  Tax  : 

Diesel    Motor   Fuel   ..., 94 

Exemptions    for    Foreign    Diplomats    _._ 28 

Lessor   of   Automobile   Selling   to   Lessee   __ 109 

Vehicles    Used    off    Highways    74 

Gift    Tax: 

Creation  of  Joint  Tenancy  with  Survivorship  _ 85 

Transfer  through  Third  Party  as  Conduit  85 

Income  Tax  : 

Apportionment  of   Tobacco   Manufacturer's   Income   between    States   76 

Building   Erected   by   Lessee   as   Income   84 

Business    Expense,    Repairs    __  116 

Business     Leagues    102 

Capital    Outlay,    Repairs    _ 116 

Corporations,   Liability   of   Directors   upon   Dissolution 108 

Corporations,   Liability  of   Successor   Corporation  ._ 108 

Credit    for    Interest    Accrued    in    Prior    Years    _   107 

Credit  to  Non-residents  for  Taxes  Paid  in   State  of  Residence  _ .— 118 

Constitutional    Exemption    When    Part   of    Income    Earned    Outside    State 114 

Deduction  by   Beneficiary  for   Loss   to   Trust   Estate   106,  131 

Deductions,   Depreciation _..131,  346 

Deductions,   Fire  Loss   Compensated  by   Insurance  84 

Deductions,  Foreign  Tax  for  Privilege  of  Doing  Business  . 128 

Deductions,    Import   Duties    115 

Deductions,    Passage    Tax    on    Steamship    Tickets    115 

Deductions,    Taxes    on    Club   Dues    115 

Deductions,   Widow  with  Minor  Children  112 

Dividends    from    Foreign    Corporation    70 

Dividends    from    Non-resident    Bank    127,  322 

Exemptions    Allowed    Non-resident    78 

Federal    Court    Receivers    67 

Federal    Employees    123 

Forgiving   Salary  as   Capital ;   Contribution   to   Corporation   75 

Imported  Tobacco,  Inclusion  in  Measure  of  120 

Income   from    Bonds    of   Foreign    States    and   Municipalities   73 

Income  from  Foreign  Trust  Estate 67,   74,   127,   322 

Income    from    Local    Trust    342 

Partnership  ;   Non-resident   Partner   78 

Proceeds  of  Life  Insurance  112 

Profit  and  Loss  from  Sale  of  Foreign  Business  Property _. 76 

Returns,    Disclosure    to    County    Tax    Supervisors    109 

Royalties    of    Non-resident    from    Local    Lands    78 

Spanish- American    Pensions 123 

Taxable   Gains,    Discount   of   Indebtedness   107 

Inheritance  Tax  : 

Deductions.    Attorney's    Fees    117 

Date    for    Valuation    of    Estate    68 

Deed  Reserving  Life  Estate  to   Grantor  87 

Effect  of  Life  Estate  with  Power  of   Sale  81 

Gross    Estate    of   Non-resident ;   Trust   Property   79 

Joint  Tenancy  with   Survivorship   85 

Postal    Savings    Bonds    101 

Proceeds   of   Life   Insurance   112 

Recurring    Taxes     70 

Step    Grandchild,    Bequest   to   105 

Trust    Property    ^.„ 74 

U.    S.    Bonds    331 

Inspection    Tax  : 

Sale  of   Seed   by   Non-residents   316 

Sale  of  Seed  to  State  316 

Insurance  ;   Annuity   Premiums 148 

Intangibles    Held    by    Fiduciaries    69 

Intangibles  Tax  : 

Allotment  to   Swan   Quarter  129 

Distribution,    Census      346 

Federal   Land   Bank   Bonds   75 

Notes   Handled  by  Subsidiary  of  Foreign   Corporation 92 

License   Taxes  : 

ABC    Stores    --- -  254 

Automobiles,    Municipal    292 

Auctioneers     306 

Bakers    280 

Beer    280,  349 

Bidders   on   Public   Contract  244 

Blind     239 

Book-Vending    Machines 114 

Cap    Pistols 81 
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Carnivals     315  . 

Chain    Stores    -- -  294 

Chain    Stores,    Undertaker    — -  307  " 

Character  Reading  — - 74 

Coal,    Sale    of    129 

Deliveries  by  Automobile  - 316 

Dry    Cleaning,    Solicitation    — - — 280 

Dry   Cleaning,   Out-of-Town   Business   307 

Electricians     339 

For    Hire    License    on    Trucks    89 

Gasoline    Pumps    346 

Hauling    Milk    - 342 

Ice,    Sale   of   322 

Installment   Paper    Dealers    317 

Issuing   Trading    Stamps   94 

Laundries    280 

Loan    Agencies    317 

Motor   Vehicles   of   Electric   Membership    Corporations 122 

Nonpayment  as  Misdemeanor  281 

Non-resident    Laundries    326 

-  Outdoor     Advertising     326 

Peddlers 280,292,306,  334 

—  Photographers    294 

Plumbers     _ 305,  307 

Plumbing   in   U.   S.   Building   307 

Power,   Distribution   306 

Railroads   147 

Retail   Seed  Dealers  135 

Sale  of   Ice   305 

Sale    of    Kerosene    306 

Sale  of  Nursery   Plants   306 

Sale    of    Oil 293 

Sale  of   Sandwiches   293 

Sale    of    Tobacco ..-  305 

School  Lunch  Rooms  Selling  Candy  and  Soft  Drinks  104 

Selling  Horses   and   Mules   305 

Service    Stations    . 322 

Soft    Drinks    101 

Slot    Machines     91,  284 

Slot    Vending    Machines    293 

Taking    Orders 306 

Taxicabs     280 

Theatrical    Production   by   Junior    League   294 

Tobacco,   Sale  of  322 

Traveling    Moving    Picture    Shows    294 

Traveling  Theatrical   Companies   294 

University    of    North    Carolina    247 

Vending     Machines     349 

Wholesale   Seed   Dealers  ;   Subsidiary   Corporations   134 

Wine  280 

Liens  ;   Priority  326,  346 

Municipal  ;    State    Activities    ..  .  224 

Poll    Tax: 

Allocation    61 

Aliens   . 304 

Collection,    Levy    on    Personalty    292 

Criminal   Liability   for  Failure  to   Pay  305 

Exemptions     from     29 

No   Fee   for    Collection    305 

World   War   Veterans 304 

Pure    Seed    Law  :    Inspection    Tax    on    linterstate    Shipments    133,  136 

Refund  to  Register  of  Deeds  ;  Marriage  License  Fees   108 

Resale    after    Foreclosure ;    Allocation    of    Proceeds    304 

Sales    Tax: 

Beer     95 

Electric    Membership    Corporations,    Sales    by    99 

Electric   Membership    Corporations  ;    Sales    to   95 

Government   Buildings,    Materials    in   97 

Lien  in  Case  of  Mortgage  Foreclosure  90 

Lien,    Effect   of    Assignment   for    Creditors    ' 102 

Mutual   Associations,   Sales   by  99 

Mutual  Associations,  Sales  to    95 

Scrap    Tobacco  ;    Sale    of    Untied    Tobacco    135 

Slot   Machines  ;    Seizure   for   Failure   to   Pay   Taxes    299 

Slot    Weighing    Machines    342 

Stamp    Tax    on    Seed    135 

State  Board  of  Assessment ;  Inspection  of  Files  69 

Workmen's    Compensation  ;    Self-insurer    230 

Textbook   Commission  ;   Opinions  to   267 

Therapeutics  ;  License  to  Practice  Not  Required 325 

Tobacco : 

Scrap   Tobacco   Tax  ;   Untied   and   Ungraded   Tobacco   135 

Weigh   Masters,   Conclusiveness   of   Weights   137 
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Torrens    Act ;    Registration    of    Municipal    Land    339 

Trade  Marks  : 

Application    to    Several    Articles    of    One    Manufacturer i 36 

Registration  ;    Fees    36 

Title  of  Book  346 

U 

Undertakers  ;  Liability  for  Chain  Store  Tax  110 

Unemployment   Compensation  : 

Appeals    from   Claims  ;    Deputy   263 

Bank   Deposits   262 

Commission,    Opinions    to    262 

Contributions  ;    Refunds   265 

Contributions  ;    Time    of    Payment   264 

Expenses   of   Administration      _ 262 

Hatch    Act ;    Application    to    Employees    263 

Merit   Examinations  ;    Veteran's    Preference   263 

Rates,    Benefits    and    Experience    _.. 262 

University  of  North   Carolina : 

Agricultural  Extension   Service  ;  Co-operation  with   Counties  _ 245 

Board    of   Trustees ;    Annual    Meetings    30 

Bonds  ;    Debt    Limitation     244 

Construction   Contracts  ;  Refund   of  Deposit  247 

Deeds  ;     Warranties     247 

Escheats  : 

Penalties   Assessed   by  Dep't.   of   Agriculture   134 

State  Warehouse  System,  Funds  of  244 

Unclaimed  Funds  Held  by  State  Treasurer  46 

Free   Tuition  ;   War   Orphans   ._ 245 

License  Taxes  ;   Carolina  Inn  247 

Opinions   to   Greater   University   243 

Power   and    Heating    Plant ;    Construction    Contract   244 

State   College,    Use   of   Name   by    Orchestra   243 

Tuition  ;    Residence    of    Student    „ 245 

Umstead   Act ;   Construction   246 

Usury : 

Out-of-state     Obligations     318,  343 

Utilities    Commissioner  ;    Opinions    to    146 

V 
Vital    Statistics  : 

Adoption  ;   Change   of   Birth   Certificate 170,  319 

Change    of    Birth    Certificate    _.. 350 

Change   of   Name ;    Change    of    Birth    Certificate    . 332 

Copies  to  American  Legion  Posts  164 

Death    Certificates    _. 165 

Delayed    Registration    of    Births    — 159 

Illegitimates  ;   Change  of   Birth   Certificate  170,  319 

W 

Warehouses  and  Warehousemen : 

Scrap   Tobacco   Tax  ;    Untied   and   Ungraded    Tobacco   135 

Weighing    Tobacco ;    Weighmaster,    Conclusiveness    of    Weights    137 

Warehouse   Receipts ;   Whether    "Securities"    under    Capital   Issues    Law   35 

Warrants  ;   City   Manager  ;   Authority   to   Issue   299 

Waters    and    Water    Courses : 

Fishing    Rights    314 

Lands  under  Navigable  Waters  ;  Entries  and   Grants  39 

Navigable     Streams     314 

Pollution  of  Streams  314 

Weights  and  Measures  ;  Weigh  Master  ;  Tobacco  ;  Conclusiveness  of  Weights  137 

Widows  : 

Year's   Allowance  ;   How   Allotted   285 

Year's    Allowance  ;    Time   of    Payment   285 

Workmen's    Compensation  : 

Average    Weekly    Wage ;    Social    Security    Taxes    230 

County    Agencies  ;    Coverage    of    231 

County    Health    Department,    Em^ployees    160 

Firemen 291 

Municipal    Employees    284 

Prisoners     323 

School  Employees  282 

Self-Insurer : 

Guaranty   by    Parent    Corporation    232,  347 

Life   Insurance   Policy   in   Lieu   of   Bond 230 

Taxation 230 

State  Employees   Doing  Federal   Work  153 

Vocational    Economics    Teachers    56 
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World  War  Veterans : 

Loan   Fund,   Liens   on 235 

Orphans  ;    Free    Tuition    142,  154,  245,  331,  338 

Taxation  ;   Veteran's   Compensation,    Investment  237 

Wrongful  Death  Actions  ;  Suits  in  Forma  Pauperis  297 


Zoning ;    Segregation    of   Races   330 
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